
  

DISTRICT OF COLUMBIA 

HAROLD WEISBERG, 

Plaintiff, 

ve , Civil Action No. 78-0249 

CLARENCE M. KELLEY, et al., 

Defendants. 

/ 

MEMORANDUM IN OPPOSITION TO | 

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

STATEMENT 

Defendants hereby submit their opposition to 

plaintiff's motion for Summary Judgment. This caemeaedon 

is supported by defendants' statement of points and 

authorities, the affidavit of Herace P. Beckwith, 

Special Agent of the Federal Bureau of Investigation, 

presently assigned as a supervisor in the Freedom of 

Information - Privacy Acts Branch, Records Management 

Division at FBI Headquarters, and the record in this 

case. 

Plaintiff brought this action pursuant to the 

Freedom of Information Act (5 U.S.C. §552 - FOIA), 

seeking the disclosure of the worksheets produced during the 

processing of the Kennedy assassination documents. Plain- 

tiff requested these documents by letter dated December 6, 

1877, addressed to Allen H. McCreight, Chief, Freedom of 

information/Privacy Acts Branch, Records Wanecoment, Division. 

(This letter is attached hereto as Answer Exhibit 1) 

————- wae an earner



  

Plaintiff was notified by letter dated February 21, 

1978 (Attached hereto as Exhibit 2), that release of the 

worksheets was being discussed. Furthermore, by letter 

dated March 6, 1978 (attached hereto as Exhibit 3}, 

Plaintiff's request was acknowledged. 

Plaintiff now seeks summary judgment alleging that 

there are no genuine issues of fact due to the fact that 

defendants have not claimed that the information sought 

is exempt from mandatory disclosure under 5 U.S.C. §552(b). 

Addtionally, plaintiff alleges that the data sought is 

not exempt under the mracdon of Information Act. 

On April 12, 1978, 2,581 pages were released to 

plaintiff pursuant to his request of December 6, 1977. 

Defendants contend that portions of the material 

sought are exempt erat mandatory disclosure under the 

Freedom of Information Act. The exemptions pursuant to 

which the material was withheld are set forth in the letter 

dated April 12,°1978, and the Affidavit of Horace P. Beckwith. 

Plaintiff Is Not Entitled To 
Summary Judgment As A Matter Of Law 
  

To prevail on its motion for summary judgment, a 

party must demonstrate that there is an absence of any 

genuine issue of material fact, thus entitling it to judg- 

ment aS a matter of law. Bloomgarden v. Coyer, 479 F.2d 
  

201; 156 U.S. App. D.c. 109 (1973). Additionaliy, the 

party opposing summary judgment is entitled to all 

favorable inferences that may be reasonably drawn from 

rh
 

the evidence in its attempt to prevent the granting o 

summary judgment. Semaan v. Mumford, 335 F.2d 704, 118 

U.S. App. D.C. 282 (1964).



  

The summary judgment procedure is properly invoked when 

it eliminates useless litigation but not in those instances 

where a genuine issue of fact exists. Sartor v. Arkansas 

Natural Gas Corporation, 321 U.S. 620, 64 S. Ct. 724. 

The plaintiff has failed to demonstrate that there is 

no genuine issue of fact. Plaintiff merely states that he 

made a request for documents and defendants have failed to 

assert that that material is exempted from disclosure. 

Plaintiff further asserts that the material is not exempted 

from mandatory disclosure. 

On April 12, 1978, defendants released 2,581 pages of 

material, withholding only that material which is exempted 

from mandatory disclosure pursuant to the Freedom of In- 
i/ 

formation Act. (The exemptions are set forth in the 

affidavit of Horace P. Beckwith).  Whewedate, the facts do 

not support plaintiff's motion for summary judgment, indeed 

the facts would appear to support defendants future motion 

for summary judgment. 

The plaintiff's motion must be denied since plaintiff's 

conclusory statements viewed in light of the record fail to 

demonstrate the absence of a material issue of fact, en- 

titling plaintiff to summary judgment. Bloomgarden v. 

Coyer, supra. 

* * * * * 

Defendants have recently processed and released (April 

12, 1978) all cf the documents identifiable with plaintiff's 

request. Thus, defendants will move for summary judgment 

within the next thirty (30) days. The thirty (30) days is 

necessary in order that defendants might be afforded an 

  

1/ 5 U.S.C. §552(a) (6) (A) (1) empowers the agency to make 
initial determinations to withhold requested material in 

accordance with 5 U.S.C. §552(b).
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opportunity to prepare proper affidavits. Additionally, the 

present workload of counsel's office is such that the motion 

cannot be prepared any earlier. 

CONCLUSION 
For the foregoing reasons plaintiff's motion for 

summary judgment should be denied. 

Respectfully submitted, 

Le A we Pod 
<Y Ctittn frote 2 
  

[pe Wee oy 

BARBARA ALLEN BABCOCK 2- 
; . ~ ~y 

Assistant Attorney General 7 5 

EARL J. SILBERT 

United States Attorney 

— Z ” . Ady ee AC, a asta aw 

EBYNNE K. ZUSMAN 

y - ne ff 

EMORY J ALLEY 7 

Attorneys, Departmanit of Justce 

Washington, D. C. 20530 
Tel: 202-739-4779 

Attorneys for Defendants 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

HAROLD WEISBERG, 

Plaintiff 

Vv. Civil Action Number 
78-0249 

CLARENCE M. KELLEY, et al., 

Defendants 

AFFIDAVIT 

I, Horace P. Beckwith, being duly a depose 

and say as follows: 

(1) I am a Special Agent of the Federal Bureau 

of Investigation (FBI) assigned in a supervisory capacity 

to the Freedom of Information-Privacy Acts Branch, Records 

Management Division at FBI Headquarters. Pursuant to my 

official duties, I am familiar with the plaintiff's Freedom 

of Information Act (FOIA) request dated December 6, 1977, 

requesting records pertaining te the processing and release 

of records concerning the assassination of President John F. 

Kennedy (A true copy of this request is attached hereto 

as Exhibit A). 

(2) In response to plaintiff's FOIA request of 

December 6, 1977, the FBI provided plaintiff, by letter 

Gated April 12, 1978 {a true copy of which is attached hereto 

as Exhibit B), 2,581 pages of inventory worksheets utilized 

in the processing of files pertaining to the investigation 

of the assassination of President John F. Kennedy. Certain 

exemptions pursuant to the FOIA were utilized to withhold 

information from release and are as follows: Title 5, 

United States Code, Section 552 (b) (1), (b) (2), (b) (7) (C), 

(b) (7) (D) and (b) (7) (E).



    

(3) The following are explanations which details 

the use of. the above Freedom of Information Act exemptions: 

(a) Classified Matters 
  

Title 5, United States Code, Section 552 (b) (1) 

exempts from disclosure information which is currently and 

properly classified pursuant to Executive Order 11652. 

This information contained in the inventory worksheets in San nee 

the form of notations and short phrases is identical to 

information which is duly classified in the original documents. .: 

This information, if released, would identify foreign sources - 

Or sensitive procedures, thereby jeopardizing foreign policy 

and the national defense. 

(b) Internal Agency Rules and Practices 
  

Title 5, United States Code, Section 552, (b) (2) 

allows for deletion of material relating solely to the internal 

rules and practices of an agency. This exemption has been 

asserted solely to remove informant file numbers. These 

file numbers are withheld to protect the FBI informant program 

and the FBI's administration of its informants. This exemption 

was used iw the worksheets in the manner it was used in 

the original documents. 

(c) Unwarranted Invasion of Personal Privacy 
  

Title 5, United States Code, Section 552, (b) (7) (C) 

whieh exem és information the disclosure of which would 

constitute an unwarranted invasion of personal privacy has 

been asserted to protect names, background data, and other 

identifying information of third parties that appear on 

the inventory worksheets and were withheld in the original 

documents. This subsection was also utilized to excise 

names Of Special Agents responsible for producing the inventory 

worksheets during the processing of the original documents. 

To release these names could cause public exposure or harassment 

of Special Agents and their families, which is unwarranted 

and would inevitably affect their ability to perform their 

responsibilities. se ee ‘ BS 

(d) Confidential Source Material 

Title 5, United States Code, Section 552, {(b) (7) (D) 

allows for the deletion of material that would disclose



the identity of a confidential source or reveal confidential 

information furnished only by the confidential source and 

not apparently known to the public. The exemption was cited 

in the inventory worksheets corresponding to the same information 

as excised in the original documents. In addition, this 

exemption has been utilized to remove symbol numbers of 

informants., These symbol numbers are used to cover the 

actual identity of the informant in the document, but still 

enable the FBI to determine his identity. 

(e) Sensitive Techniques and Procedures 

Title 5, United States Code, Section 552 (b) (7) (E) 

exempts from disclosure information which would reveal investi- 

gative techniques and procedures, thereby impairing their. 

future effectiveness. These techniques and procedures were 

deleted in the worksheets in those instances where they 

were deleted in the original document. | 

(4) The release of these inventory worksheets 

is pursuant to plaintiff's request for records relevant 

to the processing and release of the original records. 

These worksheets represent the only documents available 

within the FBI which are responsive to plaintiff's request. 

(5) The records provided plaintiff by the FBI's 

April 12, 1978 letter were provided without charge. 

Pree. f fo hf 
HORACE P. BECKWITH 
Special Agent 
Federal Bureau of Investigation 
Washington, D. C. 

Subscribed and sworn to before me this / 17h, day of 
A pAck. , 1978. 

ft 

- | DQicheletcl LZ) ovo 
ee Notary Public 
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UNITED STATES DEPARTMENT OF JUSTICE 

FEDERAL BUREAU OF INVESTIGATION . ee . 

- WASMINGTON, D.C. 22535 . - ~ ae   ° April 12, 1978 . 

  

Mr. Harold Weisberg 
Route 12 . 
Frederick, Maryland 21701 . . ° 

  

Dear Mr. Weisberg: 

Enclosed are 2,581 pages of inventory worksheets 
utilized in the processing of files pertaining to the 
investigation into the Assassination of President John FP. 
Kennedy. These pages are releasable under the provisions 
of the Freedom of Information Act (FOIA), Title 5, United 
States Code, Section 552. The deletions made in this 
material are based on one or more of the following subsections 
©f Section 552: ; 

(b) (1) information which is currently and 
properly classified pursuant to Brecu- 
tive Order 11652 in the interest of 
the national defense or foreign policy; 

(b) (2) materials related solely to the internal 
rules and practices of the FBI; 

(5) (7) investigatory records compiled for law 
enforcement purposes, the disclosure 
©f which would: . 2 a 

| a —: 
(C) constitute ‘an unwarranted invasion 

a ° of the personal privacy of another _ ote person; 

(D) reveal the identity of an individual 
who has furnished information to 

=" the FBI under confidential circumstances 
. Or reveal information furnished only 

by such a person and not apparently 
° . . known to the public or otherwise 

accessible to the FBI by overt means; 

    

  

 



  

Br. Harold Weisberg . . matt Sn | 

= 2S 2 

° a ‘@ - 2 © - eo   
(Z) disclose investigative techniques : . 

and procedures, thereby impairing 
their future effectiveness. 

Pursuant to the decision of the Deputy Attorney | 
General, Office of Privacy and Information Appeals by : 

_ detter dated March 31, 1978, to your attorney, James H. 
Lesar, no fee is being charged for the duplication of 
these documents. 

  

You have 30 days from receipt of this letter - E 
t6 appeal to the Deputy Attorney General from any denial 
contained herein. Appeals should be directed in writing 
to the Deputy Attorney General (Attention: Office of 

. Privacy and Information Appeals), Washington, D. C. 20530. . 
“ fhe envelope and the letter should be clearly marked "Freedom 

- ©f Information Appeal” or "Information Appeal.® 

_ Sincerely yours, 

- . eee © bee -— -- os oom ed wow ee 

. Allen H. McCreight, Chief 
a Freedom of Information- Oe 

Privacy Acts Branch ees 
° Records Management Division ._   

  

oN - .   
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HE DEPUTY ATTORNEY GONERA (4 
° WASHINGTON, D.c. 20533 — h b be ne 

-; rit cs 

@ 
3 

FEB 2! |Si2 
Mr. Harcid Weisberg 
Route 12 
Frederick, Maryland 21701 

Dear Mr. Weisberg: 

Tois acknowledges reesei: boot youre toetrer dated January 19, 
1378, concerning the letter von eoive.t foe Snectal Agent 
McCreight dated Janusry 18, 1078, aad the facet that you heve 
received no determination con Your becuesic to the Federal Bureau 
of Investigation @ated December oe 1977, se@o.ing access to the 
Bureau's worksheets on the Kennedy assassinzstion recorés. 

LO As you know, this Office ordinarily responds to appeals 
based on a lack of a compunent response te a request with a 
letter that merely @xpressas our inability to conduct initial 
record reviews, indicates that we will monitoc the processing 
of the initial reques!, and advises the requester of his right 
to seek judicial relicf. In this case, howuver, I intend to 
proceed somewhat oy rerantly and tO maintain youx appeal as to 
the December 6 request in an «ren status. It has been assigned 
Mumber 8-0242 and t ‘intend to hold the file personally. Even 
prior to the receipt cf your letter of January i$, I had been 
@iscussing with the Rureau the matter of the possipi release 
of its worksheets; that was in a general sense -- not just the 
Kennedy case -- and resulted from my testinony before the 
Abcurezk Subcommittee late Last year. At that time, former : 
‘Deputy Attorney General Flaheriy and i assured the Subocomaittes 
"that we would give serious attentlon Lo the problem of giving 
requesters more en Gama abl att, at eae initial stage, about the 
nature and quantity of records to which aecess is denied. I 
have given this problem Berd, istiners tei atlortion over the past 
several months, in discussions witn tersennel From the F.B.I. 
and other components of the Departirent as wal} Pending resolu- 
tion of the matter, I 
"explanatory" records 

With respect ¢ 
sheets, it may possitl! 
act formally. The hin 

intend persenally to hold apreals involving 

y o the actual Rennedy assassination work- atte 

ly turn out not to be necessary for me to 
reau is still consi?.ring whether to put 

 



  

“clean” 

    

es of the finol vession 

  

    

  

; copie Of thas: Jlons into the 
reading room ang OL}erwise tO wake then auvsilable co inlerested 
persons. A Final decsigian 2! cid} oopby the pureat in the 
relatively near uk ua ws: In t. evrmt the ducision is*negutive, 
Twill then treat yvour hotior ot haan vy 19 as on appeal on the 
nezits and we will adiudicat , @ iGretl basis the issue of 
access to the worksh_ecs. . 

i foam ‘he released Kennedy 
r s 5 rho “yen would also prefer 
a ddres pees: iu Pet ‘ Let of specifie exemp= 
tions and specific decwtents. 153 Pail pourmat an efficacious 

S$ procecur -- bieere tau no wey my steff and I 
Lan ney Of ell ercksions from all of there 
Sa PoeQadieothy, pending regolution of 
ts is ; Mover Lebier of anurry i9 as a 

protective appeal encompassi 7 Veto assassination records 
as te which ae Ultimately dectie te arpeal. 

As indicated above, I 7) net anticipate that the : acision 
en access to the Fenunedy wor eeto wilt se overly caealayed. 

vlad there be any interia develepoerstu, £ wall keap you 
advised. 

Because this: respon roto: 

worksheets, I remind vou ti we hawe tt L 
relief in the United state: rhe Gor : e dl 5 
trict in which you reside or hove a prin “l place of MUSES 4 
or in the District of Coluswola, which mere the work ets 
you seek are located. 

Sincerely, 

Benjamin KR. caivilenti 
Acting Poputy Attorney General 

By: 

Quinlan J. Shea, JIJr.,; Director 
Office of Brivacy aud tufo rmation Appeais 

cC: James Lesar, Hsyalre 
. ° £ 
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TRICT COURT 
OF COLUMBIA 

UNITED STATES DIS 
FOR THE DISTRICT 

HAROLD WEISBERG, 

Plaintiff, 

Vv. Civil Action No. 78-0249 

CLARENCE M. KELLEY, et al., 

Defendants. 

  

ORDER 

Upon consideration of plaintiff's Motion For Summary 

Jucgment, the papers filed in support thereof and in 

opposition thereto, and the entire record herein, it is by 

the Court on this day of , L197 , 

ORDERED that plaintiff's Motion For Summary Judgment 

should be and hereby is denied. 

  UNITED STATES DISTRICT JUDGE



  

2 CERTIFICATE OF SERVICE 

I hereby certify that on this 18th day of April 

1978, I served the foregoing Memorandum In Opposition 

To Plaintiff's Motion For Sdumery Judgment with 

attachments upon Plaintiff's counsel by causing a. 

copy to be mailed first class, postage prepaid to: 

James H. Lesar 
910 Sixteenth Street, N.W. 
Washington, D.C. 20006 

7 fF -# 

opted SK Kio ey 
EMORY J VT 7 f 

/


