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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

HAROLD WEISBERG, 

Plaintiff, 

Vv. Civil Action No. 77-1997 

CENTRAL INTELLIGENCE AGENCY, 

et al., 

Defendants. 

/ 

MOTION TO QUASH SUBPOENAS AND TO 
ISSUE A PROTECTIVE ORDER 

Defendants and prospective individual deponents, by 

their undersigned attorneys, pursuant to Rule 26(c) of the 

Federal Rules of Civil Procedure, hereby move the Court for 

an order quashing the subpoenas served on James J. Angleton, 

Charles A. Briggs, Robert W. Gambino and Gene F. Wilson and 

barring plaintiff from taking any depositions or other 

discovery in this litigation absent further order of the 

Court. Alternatively, defendants move that any discovery 

in this action be by interrogatories rather than deposition. 

In support of this Motion the Court is respectfully 

referred to the Memorandum filed herewith and the entire 

record herein. 

Respectfully submitted, 

   

  

  

BARBARA ALLEN BABCOCK 
Assistant Attorney General 

EARL J. SILBERT SI 

United States Attorney 

fone Ae 
4aYNNE K. ZUSMAN Z 

va y+ 
¢ : rie i AWG _" 

/ JO ANN DOLAN 
Attorneys for Defendants 
Department of Justice, Room 3330 
Washington, D.C. 20530 

Telephone: (202) 633-4671 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

I 

HAROLD WEISBERG, 

Plaintiff, 

Ve Civil Action No. 77-1997 

CENTRAL INTELLIGENCE AGENCY, 

et al., 

Defendants. 

  

STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT 

OF DEFENDANTS' MOTION TO QUASH SUBPOENAS, AND 

TO ISSUE A PROTECTIVE ORDER 

| STATEMENT 

Plaintiff brought this action pursuant to the Freedom 

of Information Act, 5 U.S.C. § 552, seeking to obtain judi- 

cially compelled access to certain Government records. On 

May 26, 1978, defendants filed a Motion for Summary Judgment 

which has been supported by 15 detailed affidavits specifi- 

cally identifying all materials withheld from plaintiff, and 

setting forth the bases upon which access to such informa- 

tion has been denied. That motion has been fully briefed 

and argued by both parties and is now submitted to the Court 

for a determination. 

Although that motion is still pending, plaintiff has 

noticed the deposition, scheduled for Friday December 8, 19782/ 

of three current CIA employees and one former CIA employee 

who retired on December 31, 1974, a year and a half prior to 

plaintiff's request of June 11, 1976. On November 9, 1978, 

the United States Marshal served subpeonas on Charles A. 

Briggs, Gene F. Wilson and Robert W. Gambino, current 

employees of the CIA. On November 27, 1978, the United 

States Marshal served a subpoena on James J. angiaen, a 

retired CIA employee. None of the individuals served are 

parties to this action. 

  

l/ By stipulated filed herewith, the parties have agreed 
to a continuance of that deposition pending a determination 
of this Motion for a Protective Order. 
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While two of the prospective deponents Messrs Wilson 

and Gambino have submitted 4 of the 15 affidavits in this 

case, defendants respectfully submit that the further testi- 

mony of these gentlemen is not necessary to a resolution of 

this litigation. Plaintiff's interest in Messrs. Briggs 

and Angleton is neither apparent from the notice and subpoe- 

nas nor from the record in this case. In fact, defendants 

respectfully submit that they can conceive of no legitmate 

line of inquiry contemplated by plaintiff as regards any of 

the prospective deponents and that, at a minimum, plaintiff 

should be negulzad +o demonstrate such a line of inquiry to 

the Court before being permitted to go forward with any dis- 

covery. 

At present, defendants can only view plaintiff's attempt 

to depose these four individuals as a manifestly unwarranted 

burden on the progress of this litigation and as an improper 

harassment of busy Government officials who should not . 

lightly be removed from their critical national security 

vesponsthitities as. wall as of a private citizen who has no 

conceivable relationship to this litigation. Moreover, such 

depositions would be not only burdensome but would provide 

plaintiff with relief beyond the jurisdictional basis plain- 

tiff cites in bringing this action. It is defendants' position 

that the case is now ripe for- resolution on the merits, and 

that further discovery should await the Court's disposition 

of defendants' pending motion for summary judgment. Should 

the Court ultimately find discovery to be necessary, that 

discovery should be limited to written interrogatories of 

the parties. Such discovery should further be limited in 

scope, i.e., to specifically identified lines of inquiry, 

  

    
 



  

and in duration. For these reasons, defendants respectfully 

submit that the noticed depositions should. not go forward, 

that the subpoenas should be quashed and that further dis- 

covery should be barred absent further order of the Court. 

ARGUMENT 

I. Discovery At This Time Is Both 
Unnecessary And Inappropriate 

The discovery rules vest broad discretion in the Dis- 

trict Courts with respect to control of the discovery process, 

and where necessary, the Courts May grant appropriate orders 

to deny, limit, or qualify discovery, in order to protect 

a party from undue burden or expense or to promote the ends 

of justice. Rule 26(c), Federal Rules of Civil Procedure; 

General Dynamics Corp. v. Selb Manufacturing Co., 481 F.2d 

1234 (8th Cir. 1973), cert. denied, 414 U.S. 1162 (1974); 

Galella v. Onassis, 487 F.2d 986, 997 (2d Cir. 1973); 

Chemical and Industrial Corp. v. Druffel, 301 F.2d 126 (6th 

Cir. 1962); Bowman v. General Motors Corp., 64 F.R.D. 62 

(E.D. Pa. 1974); Dolgow v. Anderson, 53 F.R.D. 661, 664 (E.D. 

N.¥. 1971). 

One familiar basis for the Court's issuance of such a 

protective order is that discovery should be postponed until 

there has been a determination on a motion that may be dis- 

positive of the case. See, e.g., Brennan v. Local Union No. 

639, 494 P.2d 1092 1100 (D.C. Cir. 1974); Taylor v. Breed, 58 

F.R.D. 101 (N.D. Cal. 1973); Simons-Eastern Co. v. United 

States, 55 F.R.D. 88 (N.D. Ga. 1972); O'Brien v. Avco Corp., 

309 F. Supp. 703, 705 (S.D. N.Y. 1967); Klein v. Lionel Corp., 

18 F.R.D. 184, 165 (D. Cal. 1955). 

Defendants filed a motion for summary judgment on 

May 26,.1978 which is pending before this Court for decision. 
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Defendants submit that the materials filed in support of that 

motion fully discharged the Government's responsibility to 

provide a detailed account of the non-disclosed agency records 

and the basis for withholding, and clearly demonstrate the ab- 

sence of genuine issue as to any material fact. For the rea- 

sons stated therein, in defendants' reply memorandum of 

July 19, 1978, and in defendants' supplemental reply memorandum 

of October 17, 1978, defendants. are entitled to judgment in 

their favor. Therefore, discovery is totally unnecessary. 

To allow plaintiff to pursue discovery before the Court 

has considered defendants' Motion for Summary Judgment and 

supporting affidavits would place a substantial and undue 

burden not only on the defendants but also on the individuals 

subpoenaed. Obviously, should defendants prevail upon their 

pending motion, absent a protective order the noticed indivi- 

duals will have been unnecessarily subjected to the burden of 

‘plaintiff's depositions. The significance of such an imposi- 

tion is apparent both from the perspective of the deponents as 

individuals and, as to three of the deponents, - Government 

employees with official responsibilities. The involvement of 

a private citizen who retired over a year before plaintiff's . 

FOIA request and who therefore has no knowledge of any facts 

or issues relevant to this litigation is totally unwarranted. 

Mr. Angleton, as a private citizen, has a busy schedule and 

should ape be inconvenienced by this FOIA litigation. The 

information relevant to the resolution of defendants’ motion 

for summary judgment is already before the Court. To permit 

any further discovery by plaintiff would merely expose defen- 

dants to an unwarranted fishing expedition, a matter of no 

small concern given the sensitive nature of the information 

in dispute. See, e.g., Hayden v Central Intelligence Agency, 

Civil No. 76-284 (D. D.C. Sept. 29, 1976) (attached hereto 

as-Appendix A). See, also, Baker v. Central Intelligence 
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Agency,, Civil No. 77-1228 (D.C. Cir. May 24, 1978) (attached 

to defendants' first brief as Appendix B); Goland v. Central 

Intelligence Agency, Civil No. 76-1800 (D.C. Cir. May 23, 1978) 

(attached to defendants' first brief as Appendix A); Weissman 

v. Central Intelligence Agency, 565 F.2d 692, 297-98 (D.c. Cir. 

1977); Ray v. Turner, Civil No. 77-1401 (D.C. Cir. August 24, 

1978) (attached to Notice of Filing, September 12, 1978). 

Moreover, no prejudice will result to plaintiff should 

this motion be granted. A short postponement of discovery, 

pending the disposition of the defendants' dispositive motion 

will not injure the plaintiff in any way. In short, both ef 

legal principles and the present posture of this case confirm 

the conclusion that discovery should await the Court's dis- 

position of defendants' motion for summary judgment. 

II. The Freedom Of Information Act 
Does Not Mandate Discovery Ir- 
relevant To The Issue Of Whether 
Documents Have Or Have Not Been 
"Improperly Withheld" 

The general policy favoring broad discovery in civil liti- 

gation is, of course, conditioned on the requirement that it be 

relevant to the subject matter involved in the pending action. 

Federal Rules of Civil Procedures 26(b) (1). A Freedom of In- 

formation Act suit is, by statute, one in which the ultimate 

issue is disclosure of records. See Theriault v. United 

States, 503 F.2d 390 (9th Cir. 1974). To allow plaintiff the 

broad discovery he seeks here could well provide him with more 

relief than he could obtain from disclosure of all documents 

in issue.” Assuming arguendo that the Court, upon review of 

a motion for summary judgment, were to discover any lingering 

questions that remain to be resolved, it would be more appropriate 

2/ Indeed, as drafted, the Freedom of Information Act origin- 
ally applied to requests for "information" but was amended to 
apply only to suits seeking "records.". Senate Report No. 813, 
89th Cong., Ist Sess., p. 2. 

  

  

  

  

  

 



  

to narrow the issues accordingly and thereupon decide what means 

would be best designed to resolve those issues, e.g. further 

affidavits or discovery Any discovery in an FOIA suit is 

best tailored to the nature of the litigation, so as not to 

compromise ultimate issues in the case, and thereby render 
3/ 

the case moot. 

The sole relief obtainable under the Freedom of Infor- 

mation Act, 5 U.S.C. 552, is the production of documents at 

issue which have been improperly withheld by a Government 

agency. The sole issue in an FOIA lawsuit is whether the 

Agency's withholding of records has been improper. The Act 

"only requires disclosure of certain documents which the law 

requires the agency to prepare or which the agency has decided 

for its own reasons to create." NLRB v. Sears, Roebuck and 

Co, 421 U.S. 132, 162 (1975); Prescott v. United States, 538 

F.2d 338 (9th Cir. 1976) (unreported memorandum attached 

hereto as Appendix B); Tuchinsky v. Selective Service Commission, 

294 F. Supp. 803 (N.D. Ill. 1969), aff'd, 418 F.2d 155 (7th Cir. 

1969) Diviaio v. Kelley, 571 F.2d 538, 542, 543 (9th Cir. 

1978); Halperin v. CIA, 446 F. Supp. 661, 664-667 (D.D.C. 

1978). 

3/ The courts have recognized that the Government can show - 
that documents are exempt by filing appropriate affidavits. 
See, e.g., Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), 
cert. denied, 415 U.S. 977 (1974); Ray v. Turner, supra. 
Indeed in recent Court of Appeals decisions in this Circuit, 
e.g., Goland, supra, and Ray, supra, the Court has recommended 

that the government be given every opportunity to defend its 
claims by affidavit. Moreover, the legislative history of 
the 1974 Amendments to the FOIA makes it clear that the 
Government should prevail if its affidavits entitled it to 
judgment without the necessity of further proceedings. 
See, e.g., Senate Report No. 93-854, 93rd Cong., 2d Sess., 
p. 14; Senate Report No. 93-1200 (The Conference Report, 
Page 9). Now pending before this Court is a motion for 
summary judgment supported by 13 affidavits. As those affi- 
davits clearly establish that defendants are entitled to 
judgment in their favor, discovery is totally unnecessary and 
inappropriate here. See Exxon Corporation v. FTC, Civil 
No. 78-0530 (D.D.C. November 17, 1978) (attached hereto as 
Appendix C. . 
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Judge Flannery of this District thus concluded in 

Hayden v. CIA, supra: 

- » « Plaintiff's motion to compel should 
be denied. Not only is the information 
sought of dubious relevance, given the 
narrow scope of this Court's permissible . 
inquiry under the Freedom of Information 
Act, but also this discovery attempt 
appears to be an effort to obtain in- 
formation outside the purview of plain- 
tiff's original request to the agency. 
Plaintiff's original request sought 
those records in which his name appeared. 
The agency has proceeded throughout on 
the reasonable assumption that plaintiff 
sought only the records for which he 
asked. Plaintiff's contention that the 
public has a right to know of any CIA or 
other government agency wrongdoing is not 
apposite to the narrow confines of judicial 
determination of an agency's withholding of 
records under the Freedom of Information 
Act. Plaintiff has made only the most 
tenuous showing that the answers to his 

interrogatories are relevant to his law- 
suit challenging the withholding of cer- 
tain records by the CIA. This court should 
not allow plaintiff's suspicions as to 
ulterior agency motives to dictate a mass 
fishing expedition concerning the informa- 
tion collecting activities of the CIA and 
other government agencies. 

Id. at 3. Judge Flannery's concerns were recently confirmed 

by Judge Oberdorfer in Exxon Corporation v. FTC, Civil No. 

78-0530 (D.D.C. November 17, 1978, (attached hereto as 

Appendix C) who observed: 

Although the defendant in Goland was a 
‘security agency against which discovery 
might appear to be particularly inappro- 
priate, the District Court's discretion 
to foreclose discovery and consider a 
motion for summary judgment solely on 
the basis of agency affidavits is not 
limited to cases where the defendant 
is a security agency. 

Id. at 9 (Emphasis added). 

It is evident from the record as a whole in this case 

that plaintiff's prime concern is likewise directed at 

obtaining the very information being withheld or pursuing 

further inquiries as to CIA operations that may not even be 

the subject of any document in this litigation. The use of 
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discovery as a substitute for disclosure under the FOIA in 

order to satisfy plaintiff's curiosity about national security 

matters is not only improper but dangerous. It is generally 

recognized that the Freedom of Information Act may be invoked 

by anyone--without a showing of need or special interest. 

EPA v. Mink, 410 U.S. 73, 92 (1973). Should plaintiff be 

permitted the discovery sought here, the end result would be 

that any person desiring to conduct an inquisition as to an 

agency's practices, procedures, and business could do so 

simply by filing an FOIA suit and noticing depositions, ir- 

respective of the content of any government records. The 

Act does not authorize that result. Accordingly, general 

inguieies by way of depositions or any other discovery 

device is totally objectionable and unnecessary to the re- 

solution of FOIA litigation. 

IIIT. Any Further Discovery Should 
Be By Interrogatores Rather 
Than By Deposition 

The need for discovery is rare in FOIA litigation and 

its use should be confined to cases in which genuine material 

issues of fact cannot be resolved by lesser means. Not every 

FOIA case is susceptible to the use of discovery techniques. 

Grolier, Inc. v. FTC, Civil Action No. 76-1559 (D.D.C. De- 

cember 13, 1976) (attached hereto as Appendix D), Slip Opinion, 

p- 1. Where the defendant has made a good faith showing of 

its attempts to comply with requirements of Vaughn v. Rosen, 

supra, and Ray v. Turner, supra, to index and justify any 

nondisclosure of documents, the courts have found that dis- 

covery is not appropriate. Goland v. CIA, supra, Hayden v. 

‘CIA, supra,; Grolier v. FIC, supra; Association of National 

Advertisers, Inc. v. FTC, 38 Ad.L. 2d 643 (D.D.C., 1976); 

Exxon Corporation v. FIC, supra, at 9. 

_At the very least, plaintiff should be required to de- 

.Monstrate in advance some meaningful and legitimate issue of 

inquiry. Should the Court thereupon determine that some dis- 

covery is appropriate it should define permissible limits to 
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adequately protect defendants and the prospective deponents 

pursuant, inter alia, to Rule 26(c) (2), (3) and (4) Defen- 

dants submit that. in view of plaintiff's expressed intention 

in prior pleadings in this action to delve deeply into the 

substance and merits of national security concerns rather than 

the basis for the specific FOIA issues in this litigation, 

withheld records, interrogatories would offer the only 

guarantee of confining plaintiff's inquiries to the "narrow 

scope of .. . permissible inquiry under the Freedom of Infor- 

mation Act." Hayden v. CIA, supra, at 3. 

Interrogatories would allow plaintiff to ask whatever 

relevant questions he might establish while insuring an orderly 

process for whatever objections of irrelevance or privilege 

defendants may have.- Depositions, on the other hand, are simply _ 

ill-suited to FOIA cases. The procedures for depositions contem- 

plate that "evidence objected to shall be taken subject to the 

objections." Federal Rules of Civil Procedure 30(c). Obviously, 

such a procedure is inadequate when the subject of the litiga- 

tion and the subject of the deposition may be the same infor- 

mation. Depositions require an immediate reply to an inquiry, 

rather than allowing a reasoned response to be made. FOIA 

litigation necessarily involves the application of rules of law 

to specific documents. In addition, where large numbers of docu- 

ments are involved, as here, the witness cannot possibly pro- 

vide meaningful responses orally and from personal recollection. 

4/ Even assuming deposition were ultimately permitted they should 
only be of individuals who have some identifiable relation to 
the processing of plaintiff's request and then, only, upon 
written questions pursuant to Rule 31 of the Federal Rules of 
Civil Procedure. See e.g., Colonial Capital Co. v. General 
Motors Corp, 29 F.R.D. 514, 518 (D.Conn. 1961). However defen- 
dants and deponents strenuously insist that all depositions are 

unwarranted here. 

  

  

  

  

  

  
 



  

Judge Owen of the Southern District of New York crystallized 

the comparative advantages of interrogatories and depositions 

stating: 

I believe inquiry into these subjects, given ro 
the need for considered response by Govern- 
ment officials, is more appropriately served 
by proceeding with interrogatories rather than 
by deposition of a lay Government official. 

N.Y. January 8, 1976), attached hereto as Appendix E. More- 

over, where sensitive information impacting on national 

security is involved the need for added precautions in preparing 

a response is vital. Accordingly, assuming, arguendo, that 

any discovery is appropriate in this case, defendants request 

that such discovery be limited pursuant to Rule 26(c) (3) of 

the Federal Rules of Civil Procedure to written interrogatories 

of the parties themselves as permitted by Rule 33. 

CONCLUSION . 

‘Defendants firmly contend that discovery is totally un- 

necessary to the resolution of this litigation and the method 

selected by plaintiff is not only inappropriate and objectionable 

but hardly calculated to lead to the discovery of any infor- 

mation relevant to the issues in this litigation. Accordingly, 

defendants and pusseeckins Geponunks join in urging that the 

depositions not be had, that the subpoenas be quashed and 

that further discovery be stayed pending this Court's ruling 

on defendant's summary judgment motion. 

Alternatively, the defendants and prospective deponents 

urge that the notice of depositions be vacated, the subpoenas 

quashed and that any further discovery be by written 

interrogatories directed to the parties themselves and be 

limited in scope and in duration. 

= 10 = 
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For the foregoing reasons, defendants urge that their 

motion for. a protective order be granted. 

December 5, 1978 

Respectfully submitted, 

‘BARBARA ALLEN BABCOCK 
Assistant Attorney General ; “35 

EARL J. SILBERT 
United States Attorney 

Bown 0 
LYNNE K. ZUSMAN ZA 
  

x? 

ff. Ss ff 
1D Lope NO 
JO ANN DOLAN 
Attorneys for Defendants 

“attorneys, Department of Justice 
Washington, D.C. 20530 
Telephone: (202) 633-4671 

- 1l- 

  

  

  

  

  
 



  

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

HAROLD WEISBERG, 

  

Plaintiff, 

ve Civil Action No. 77-1997 

CENTRAL INTELLIGENCE AGENCY, 

et al., 

Defendants. 

/ 

ORDER 
Upon consideration of Defendants' Motion For A Pro- 

tective ondiat and the papers filed with respect thereto, and 

Let speeaniag to the Court that the granting of the motion 

would be just and proper pursuant to Rule 26 (c) of the 

Federal Rules of Civil Procedure, it is by the Court this 

day of December, 1978. 

ORDERED that Defendants’ Motion For A Protective Order 

be, and it hereby is, granted; and it is further 

ORDERED that the subpoenas served on James J. Angleton, 

Charles A. Briggs, Robert W. Gambino and Gene F. Wilson be, 

and hereby are quashed, and it is further 

ORDERED that discovery may not be had by plaintiff 

until such time as the Court may otherwise order. 

  

  

UNITED STATES DISTRICT JUDGE   
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

HAROLD WEISBERG, 

  

Plaintiff, 

ve Civil Action No. 77-1997 

CENTRAL INTELLIGENCE AGENCY, 

et al., 

Defendants’. 

/ 

ORDER 
Upon consideration of Defendants' Motion For A Pro- 

tective Order and the papers filed with hasooth thereto, and 

it appearing to the Court that the partial granting of the 

motion would be just and proper pursuant to Rule 26(c) (3) of 

the Federal Rules of Civil Procedure, it is by the Court 

this day of December, 1978, 

ORDERED that Defendants' Motion For A Protective Order 

ke, and it hereby is, granted in part; and it is further 

ORDERED that the subpoenas served on James J. Angleton, 

Charles A. Briggs,’ Robert W. camino and Gene F. Wilson, be, 

and hereby are quashed; and it is further 

ORDERED that plaintiff may proceed with discovery only 

by way interrogatories and not by depositions until such 

time as this Court May otherwise order. 

  

  

  
  

UNITED STATES DISTRICT JUDGE 

  

  
 



  

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Motion 

to Quash Subpoenas and to Issue a Protective Order and 

supporting papers have been served on plaintiff by mailing 

first class postage prepaid, a copy thereof to: , 

James H. Lesar, Esquire 
910 16th Street, N.W. 

Suite 600 
Washington, D.C. 20006 

this 5th day of December 1978. 

\ 

t Lo aK ff 

. i> new De fn. 

- JO ANN DOLAN 

/ 
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This matter comes before the court on plaintiff's motion 

for an order to compel answers to certain interroqatories 

pursuant to Rule 37 of the Federai Rules of Civil Procadure. 
  

Plaintiff in this suit seeks records from defende cr u ta
y a ee
 Q - < 

uncer the Freedom of information Act, 5 U.S.C. g552. Plaintifz 

first propounded a set of interrogatories to @efendant on 

June 15, 1976; supplemental interrogatories followed on dune 

25, 1976. Defendant has objected to answering certain of 

these interrogatories. The present dispute centers on two basiz 

areas: whether defendnt should be compelied to supoly i 

information as to whether any of the records withheld from. 

ct
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plaintiff were acquired through. information-gat 

hould be reguired to supplement a activity, and whether defendant 

its affidavits detailing the exemptions claimed by Lteniging 

by page and paragraph the claimed exemptions for each cocument. 

+,,Bhe interrogatories concerning activities of the CIA and 

other agencies consist first of the question whether any of the 

records withheld was acquired through the activities of . 

the CIA or other government agency. If the answer to thet aquestio 

is in the affirmative, plaintif£ asks defendant to 

identify the nature of the activity, identify the agency, 

: CIVIL NO, 77-1997 

APPENDIX A 
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state whethen the activities were aulhoriaed in writing by a 

Defendant argues acuinst the motion to compel on ensee 

basic grounds. First it argues that such informacion is not z 

relevant in a Freedom of Information Act case under Rule 26 

af the Federal Rules of Civil Procedure and is thus not discoverab 

Defendant guite properly claims that the only issue before this 

court in a Frecdom of Information Act case is whether the . 

agency improperly withheld the records requested. Second, 

defendant claims that to compei answers to the interrogatories 

would grant plaintif£ more relief than would Le obtained if 

plaintiff ultimately was successful. in this lawsuit. Plaintiff 

here seeks “information", while, under the Freedom of Information 

Act, only "records" are available. Third, defendant claims that 

the source and method of obtainment of records are net valid 

criteria by which to determine whether disclosure is mandated 

under the Freedom of Information Act; the nine statutory exemp- 

tions are characterized as the exclusive method for determining 

disclosure. -° 

  

Plaintiff argues that recent revelations disclose that the 

CIA has been involved in mail intercepts, phone monitoring, _. 

Operation CHAOS, and possible domestic surveillance. Plainti£é 

contends that the real reason certain records have been 

withheld from plaintiff is that the CIA wishes not’ to divulge 

government illegality: there is no mention of any such 

activities in any records already released to plaintifi. 

Plaintiff seeks information céncerning agency activity directed 

at or likely to affect plaintiff. Plaintif€ also notes that 

  

  

  

  

  

  
 



  

  

  

he does not seck release of 

  

mis related ¢o such an identification of dy OQ cS
 3 t 

  

The court concludus that platabifli's wotie: 

should be denied. 

  

dubious relovance, 

  

permissible inquiry under the Freedom of Information Act, but als< 

this discovery attempt appears to be an effort to obtain 

information cutside the purview of plaintiff's original request 

to the agency. Plaintiff in his original request sought only 

those records in which his name appeared. The agency has 

proceeded throughout on the reasonable assumption that 

plaintiff sought only the records for which he asked. Plaintiff! 

contention that the public has a right to know of any CIA 

or other: government agency wrongdoing is not apposite to 

the narrow confines of judicial determination of an agency's 

‘withholding of records under the Freedom of Information Act. 

Plaintiff has made only the most tenuous showing that the answers 

to his interrogatories are relevant to his lawsuit challenging 

-the withholding of certain records by the CIA. This court should 

not. allow plaintiff's suspicions as to ulterior agency motives 

to dictate a vast fishing expedition concerning the information- 

-collecting activities of the CIA and other government agencies. 

  

Even should plaintiff win his challenge to the withholding 

[of the records in question, he presumably would obtain none or 

“little of the vast store of information he sceks here by 
. 

-interrogatory. , oo ae ee 
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in question, the affidavits claii more than one exemption 

for 68 of them. Most cften, three simultaneous exemptions 

“are claimed: (5)(1) (properly classified foreign policy or 

national defense secrets); (b) (3) (exempted from disclosure 

by statute); anc (b) (6) (personnel, medical or other files, 

disclosure of which would unwarrantedly invade privacy). 

The agency has supplied plaintiff and the court with 

two types of affidavits. The first type, made by the agency's 

Information and Privacy director, identifies each document by 

type, date, subject, and claimed exemption. The second tye, 

made by the directcr of the CIA Ozfice of Security and by the 

Chief cf Soxviees. Ecakt, identify the source cf 2a document, 

whether plaintifi's n 

sources, employee's names, or cryptograms are set forth, and 

pv
 me is mentioned, whether intelligence 

whether parts have been released to plaintifs. 

rhe court feels that defendant has made a good faith 

ee to comply with the order of May 3, 1976 requiring 

defendant to file detailed affidavits justifying nondisclosure. 

There is no indication that defendant is taking a flard~line 

stance on nondisclosure; it,has disclosed parts of withheld 

@ocuments in many instances. While undoubtedly plaintiff woulda 
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the documents ana onen 

to impose this additional burden on defendant. 

Accordingly, it is, by this court, this ZY day of 

September, 1976, 

ORDERED that plaintiff's motion for an order to compel 

answers to certain interrogatories be, and the same h w y oO o MS
 

is, denied. * og hate vB oe HR - 
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“12 _ Appeal from the United States District Court ” ag Pow “Sie Central Cia ee of California 

14 
; 

“15 Before: CHAMBERS, ELY, and SREED, Circuit -Judges 

16 | te 
17 The district court properly dismissed this 

18 action, brought under the Freedom of Information Act 
19 ~ [5 U.S.C), See, 552(a)(3)1, when appellant declined to 
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* 21 Department of Justice compose, then reduce to writing, 
22 and then disclose to appellant, explanations for its 

---23 failure to initiate z prosecution recommended by 
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"26 Roebuck & Co., 421°U.S. 132 (1975). 
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UNITED STATES DISTRICT COURT — "ES jf Cc ED, 
FOR THE DISTRICT OF COLUMBIA Bahr 

. nov 1 7 978 

EXXON CORPORATION, gauss E/paver, Ba} 

Plaintiff, 

Ve Civil Action No. 78-0530 

FEDERAL TRADE COMMISSION, et al., 

Defendants 

MEMORANDUM 

this case arises under the Freedom of Information Act 

("FOIA"). Plaintif€ Exxon requested documents from the 

Federal Trade Commission ("FTC") relating to an ongoing FIC 

adjudicative proceeding in which Exxon is a defendant. 

Plaintiff invokes this: Court's jurisdiction pursuant to 

5 U.S.C. §552(a) (4) (B), challenging the chesougnnese of 

the FIC's sesech for censors documents and the FTC's 

refusal to disclose certain admittedly responsive material 

° it does possess. 

‘I. Pindings of Fact 

On July 18, 1973, the FTC issued a complaint against, 

ia. , Exxon Corporation (che "Exxon case”), alleging that 

anticompetitive conditions in the petroleum industry violate 

Section 5 of the Federal Trade Commission Act, 15 U.S.C. §45 

(1976). The FTC has asserted without contradiction by 

plaintiff that the Exxon case is the largest case ever brought 

by’ thé Commission. To aid the FTC in the prosecution of the_ 

Exxon .case, the Commission's staff has retained a number of 

economic consultants to provide advice and assistance in 

developing litigation strategy and designing the effective 

*/ 5 U.S.C. §552 (1976). 

**/ In the Matter of Exxon Corporation, et al., FIC Docket 

No. 8934. 

CIVIL NO 77-1997 
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use of resources-.devoted..to .the. ease._.Among the. products: of ae acme 

this collaboration is a report prepared. by a panel of econo- 

mists (the "Final Economic Report"), “aescribed by the FTC 

as containing an "in-depth evaluation of aspects of the theory 

of the case and the evidence supporting these aspects, discus- 

sions of possible future litigation strategies, and areas 

of possible inquiry for further economic analysis." 

Document #12, defendants’ index. 

The Exxon case is earrenely in the stage of pretrial 

discovery. On April 17, “1978, Exxon “filed a motion with | .. _ 

the ‘administrative “law judge* in that case for issuance ofa 

subpoena duces tecum to direct complaint eounsal to produce 

the Final Economic Report. Administrative Law Judge Berman 

denied Exxon’s motion on the grounds that the economic report, 

containing asséssments of strategy; évaluations and. recommen~ 

dations about theory development and discovery, | was clearly 

attorney work, , Product and therefore privileged. Order of 

June 2, 1978, FTC Docket No. 8934, Berman, Administrative 

Law Judge. 

———— 

*/ Exxon also requested, by — motion, issuance of a 

Subpoena ad testificandum directed to Darius Gaskins, former 

head of the the Commission's Bureau of Economics and the Commis-— 

sion official responsible for employing the economists who 

prepared. the Final -Economic Report, requiring him to appear 

for. a. deposition. “Exxon- asserted’ that it sought to depose - 

‘Mc. Gaskins in Order to détermine facts” ‘relating to the circum- 

-stances surrounding” development - -of the Final Economic Report. _ 

Judge: Berman denied Exxon's motion for the subpoena duces 

tecum, observing that “Respondents may not obtain by deposition 

what they are not entitled to through subpoena of documents." 

Order of June 2, 1978, p- 5, FIC Docket No. 8934, Berman, 

Administrative Law. Judge. 

  

    
  
 



Prior to the filing of its motion with the administrative 

law judge to obtain discovery of the Final Economic Report, 

Exxon, through counsel, had made a request to the FTC under 

FOIA for three categories of documents regarding the Exxon 

case or the issues of that case: 

All documents which constitute, refer or 

relate to any oral or written communica 

tion ... @uring the period January 1, 

1977, to the date hereof 

. (a) between any Commissioner of the 

~-- Pederal Trade Commission ... Or any - 

: member of ‘such -Commissioner's.staff,..-. 

and any Federal Trade Commission 

employee --- Sos : 

(b) between any Commissioner of the 

Federal Trade Commission ... Or any” 

member of such Commissioner's staff, 

and any private party --- . 

(c) between any employee of the Federal 

Trade Commission who is directly or 

indirectly engaged in the pending FTC 

_s./ © Pocket No.. 8934 adjudicatiy proceeding ._ 

and any private party ---- us 

The FTC granted partial access to the documents responsive 

ee / 

ta Exxon's request. Exxon appealed the partial denial to 

the eanexal Counsel of the Federal Trade Commission. -The 

Gananel Counsel released additional documents (or portions 

thereof) and advised Exxon that the remaining documents 

(or portions thereof) were being withheld pursuant to 
RK 

exemptions 5, 7(A) and 7(D) of FOIA. 

wee yp ST ete oo tes oF oe te oe _ eee . . ~ 

- no. . 3S = 7 © Sesss t 

*x/ Letter dated October 25, 1977.. This request-was modified, . 

pursuant to an understanding between the parties, to exclude 

communications with Environmental Impact Statement consultants, 

communications with Exxon case respondents and communications 

with a computer company with which the FTC has an ongoing 

contract. 

we/ Letter dated November 10, 1977, from Carol Thomas, 

Secretary of the Commission. 

xee/ Letters dated January 10 and 13, 1977, from Michael Sohn, 

General Counsel of the Commission. 
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As a result of Exxon's October 25, 1977 FOIA request, 

the FTC located approximately 2,000 pages of responsive 

documents; of these, approximately 1,200 pages are on public 

record. Of the remaining 800 responsive pages, the FIC has 

released approximately 425 pages, or approximately 53% of the res~-_ 

ponsive pages located that are not on the public record. 

On March 24, 1978, Exxon filed the present complaint with 
er. et ee - 

this Court for injunctive ¢elief,challenging .the FIC's claims - 

to aixemptiion for the responsive documents withheld in whole or 

in part, including the Final Economic Report. 

Defendants have provided an index of the 64 documents with- 

held in whole ar in part, describing the portions withheld and 

the exemptions ‘claimed. 2. | 1-52 , 

Defendants have also produced an affidavit by Carol Thomas, 

Secretary of the Commission, describing and attesting to the 

adequacy of the FTC's search for responsive documents, and an 

affidavit by Roger Pool, complaint counsel in the Exxon case, 

further explaining defendants’ reasons for claiming each exemption- 

The index and affidavits provided by defendants are rela- 

tively detailed and nonconclusory. For exanple, document r2 

is described in defendants’ index as follows: 

(2) Undated. From economist. To Exxon 

panel and FTC staff- Analysis of one aspect 

_ of theory of case and role of government agen- 

_.. Giles in relation to that: aspect, including ~ / 

characterization of conditions in petroleum _.- |: . 

_- #-it. industry, and suggestions for further informa- ~~ 

: “tion to be gathered ~"*  * ‘33 ee 

The index also records that both ‘exemptions: (b) (5) and. (7) (A) 

are claimed by defendants for this document. This example is 

typical of the entries in defendants' index. 

Plaintiff has not alleged, nor has defendants’ showing 

exhibited to the Court, anything other than good faith compli- 

ance with FOIA by defendants. 

  

  

    
 



    

-5- \ 

Defendants have filed a motion for summary judgment. 

In the course of its consideration the Court ordered defendants 

to produce two disputed documents in camera. The ‘so-called 

Blue Minutes of May 24 and July 29, 1977 (documents #61 and 

#62) and the Final Economic Report (document #12). 

The Court has examined these two documents in camera 

and, as more fully described below, finds that the Blue 

Minutes contain, among other things, some facts which are 

already public and some account of pre-decisional deliberative 

communications within the Commission. The Final Economic 

Report contains pretrial tactical and strategic advice about - 

a pending case to defendants’ counsel from consulted 

specialists. we . Ss “ 

  

    
  

 



  

IZ. Conclusions of Law 

This case is now before the Court on defendants’ motion 

for summary judgment. In opposition, plaintiff raises in 

the first instance its need for additional discovery pursuant 

to Fed. R. Civ. P. 56(f). The Court has ordered that discovery 

be stayed pending decision on the motion for summary judgment. 

‘(Order of August 11, 1978.) The discovery issue will be con- 

sidered before turning to the merits of defendants’ motion 

for summary judgment. 

A. plaintiff's motion for additional discovery pursuant 

to Fed. R. Civ. P. 56(£). Plaintiff's initial response to 

defendants' motion for summary judgment takes the form of an 

affidavit of counsel, John S. Kingdon, pursuant to Fed. R. 

Civ. P. 56(£), explaining that plaintiff is ombie ke res- 

pond to factual statements in defendants’ affidavits or to formu- 

late its full.opposition to defendants’ motion without first 

obtaining certain discovery. Plaintiff states that its dis- 

covery "seeks information concerning the retention of the 

economists engaged in the Exxon study, the involvement of 

Commission enployees: in the preparation or supervision of the 

Economists' Report, and the use and distribution of documents 

reflecting the subject matter of the Report." Plaintiff's 
e 

Opposition to Defendants’ Motion for Close of Discovery, p- 2. 

Plaintiff also seeks discovery to. respond to defendants' 

affidavit in support of the completeness and thoroughness of 

defendants' search fee responsive documents. Accordingly, 

plaintiff outlines. the following plan of discovery that it 

feels it must undertake in order adquately to respond to 

defendants' motion for summary judgment: the deposition on 

written questions of FTC Commissioners Pertschuk, Dole and 

STILE TIE TENE TELETYPE 
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Clanton, the oral deposition of complaint counsel in the Exxon 

.case, Roger Pool, the oral deposition of Kenneth Elzinga, Professor 

of Economics at the University of Virginia and believed by 

“plaintifé to have been involved in the preparation of the 

Final Economic Report, and the oral deposition of Keith 

Golden, a paralegal in the FTC's Office of the Secretary, 

alleged by plaintiff to have been yiven responsibility for 

coordinating the FTC's search for documents responsive to 

plaintif£'s October 25, 1977, FOIA request. Kingdon affidavit, 

wt4—8. 

The discovery requested by plaintifé is intended to uncover 

facts in support of three different legal contentions: (1) that 

defendants are not entitled to claim any privilege, and specifically 

  

* dantsneither confirm nor deny that Professor ; 

ign oan ines eee in the preparation of the Final Economic 

Report. Defendants claim that the names of the participating 

economists are privileged from disclosure puravant to exempeion 

(b) (7) (A) of FOIA. Defendants.” claim of exemption rests’ on 

the assertion that disclosure of the names of the retained 

economists would. reveal significant: aspects-of.the PTC's 

underlying economic theory of the Exxon case, Since each 

economist is well known to advocate a particular type of — _ 

economic theory or application of economic theory. Such che . 

closure, defendants argue, would be particularly important . 

as in the Exxon case, the FIC's theory of liability is baseé a 

primarily on structural economic evidence rather than on . avior. 
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no attorney work product privilege, for the records withheld 

(oral deposition of complaint counsel Pool, oral deposition 

of Professor Elzinga; Kingdon affidavit at {¥ 6-7), (2) that 

‘defendants havewaived any exemption for the records withheld 

(deposition on written questions of Commissioners Pertschuk, 

Dole and Clanton, oral deposition of Professor Elzinga; 

Kingdon affidavit at {# 5 and 7), and (3) that defendants have 

failed to search adequately for documents responsive to 

plaintiff's october 25, 1977; FOIA ‘request- (oral deposition 

of Keith Golden; Kingdon affidavit at q 8). , , . = 

We shall examine plaintiff's need for’ further discovery 

in light of each of the legal contentions for which plaintiff 

would like to find further evidence. 

1. Adequacy of Defendants’ search.” ~ 

Plaintiff seeks to discover facts relating to the adequacy 

of defendants' search for responsive records but does not put 

at issue defendants’ claim, supported by the Thomas affidavit, 

chat Sefentieonics' search was complete and thorough. Rather,- 

plaintiff seeks to argue that, ab initio, it deserves an 

opportunity to discover facts that may controvert the evidence 

submitted by defendants. . 

The law does not support plaintiff's position. Our Court 

of Appeals has very recently reiterated its position on this 

matter., Goland v-. CT NO e, 60266, Siip, Op. (D.Ce Cir. way 23, 

“rie Golana, pla nt fs #lso. “claimed” the* right to pursue 

    

discovery before the. District Court decided defendant! s motion 

for summary judgment on the basis. of defendant's affidavits. 

The District Court denied plaintiffs the discovery they sought 

and awarded defendant summary judgment. The Court of Appeals 

affirmed the decision of the District Court: 

in determining whether an agency has. met 

[its] burden of proof [on summary judgment], the 

trial judge may rely on affidavits . . . The agency's 
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affidavits, naturally, must be ‘relatively detailed’ 
and nonconclusory and must be submitted in good faith. 
But if these requirements are met, the district judge 
has discretion to forgo discovery and award summary 
judgment on the basis of affidavits. Id., at 24, 
(footnotes omitted). ~~ 

Although the defendant in Goland was a security agency 

against which discovery might appear to be particularly 

inappropriate, the District Court's discretion to forclose 

discovery and consider a motion for summary judgment solely 

on the basis of agency affidavits is not limited to cases 

where the defendant is a security agency. See 2.g., Nolen v. 

Rumsfeld, 535 F.2d 890 (Sth Cir. 1976); Exxon Corp. v. FTC, 

384 F.Supp. 755 (D.D.C. 1974), remanded, 527 F.2d 1386 (D.C. 

Cir. 1976), dismissed, No. 73-1928 (D.D.C. 28 Feb. 1977) 

(Limiting discovery where affidavits demonstrated adequacy of 

search) ; Association of Nat'l Advertisets. Inc. v. FTC, 1976-1 

Trade Cases, {J 60,835, (D.D.€. 1976) ° (where record indicates 

that agency search was "reasonably thorough," discovery may 

be limited by court). In Association of Nat'l Advezrtisers, 

plaintiff had raised detailed questions about the adequacy of 

the FTC's search and wished to proceed to discovery. Then Chief 
. * . 

Judge Jones denied discovery, observing that: 

Fut fagency officials: - "1976-1 Trade ‘Cases at 68,644.-°-  ~ 

Discovery of facts relevant to each of these questions 
inevitably would lead ‘down to the level of each 
individual participating in the search.' [Exxon Corp. v. 
FIC, 384 F. Supp. 755, 760 (D.D.C. 1974)J. To permit 
such discovery in a case such as the instant one, where 
the request for access is Commission-wide, and where 
the Secretary of the Commission has already stated 

. under oath that the search was Commission-wide and 
complete, would be to permit unnecessary harassment of 

  

*/ Judge Jones did allow limited discovery through 
interrogatories as to a question raised by plaintitis 
to which defendants offered no explanation. 1976-1 Trade 

Cases at 68,644. 
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In the present case defendants have submitted an 

affidavit of the Secretary of the FTC, Carol M. Thomas, to 

Support their assertion that their search for responsive 

documents was complete and thorough. The Thomas affidavit 

explaine that upon receipt of plaintiff's request she - 

directed the Information and Privacy Acts Branch of the 

Information Division of her office to commence a diligent 

and complete search for the documents in question. All the 

offices that could have [eee in possession of responsive ™ 

documents were sent copies of the request with Sraiiernies terres 

to search for responsive documents. All records in the posses-— 

sion of each Commissioner were completely searched, as were 

all records in the possession of the Bureau of Competition, 

the Office of General Counsel, and the Office of Secretary. 

The Court is of the opinion that the Thomas affidavit 

is sufficient-on its face to demonstrate the adequacy of 

defendants’ search. The affidavit explains in reasonable 

detail the scope: and nec’ of the search and plaintiff has 

alleged no failure or inconsistency of proof in the matter. 

A court should not, of course, cut off discovery before 

_a proper record has been developed; for example, where the 
. 

agency's response raises serious doubts as to the completness 

of the agency's search, see, e.g., Association of National 

Advertisers. ve PTC «.. meee at. Pn PBs Pate . ee _the agency- S..- - 

response Ss. patently incohbletie, see &. +s ‘Virginga 

  

Independent Schéols Aes" mV. Commissioner, 1976-1 USTC, y 9322. 

at p. 83,761 (D.D.C. 1976), or where the agency's response is 

for some other reason unsatisfactory, see,e.g., Weisberg v. 

U. S.~ Department of Justice, 543 F.2d 308, 310 (D.C. Cir. L976). 

But here defendants have submitted a reasonably detailed, noncon- 

clusory affidavit explaining their search and there is no question 
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Spqorcnasnte"ssearch. Goland v.    
CIA, supra, and cases cited therein. 

2. Entitlement of Defendants to exemption (b) (5) 
because of privilege for attorney work product. 

Plaintiff also SOGKS. AARCOWEEY concerning defendants' 

contention that a number of the withheld documents are. exempt 

from disclosure ‘pursuant 46" exemption (b) (5) becausé they ~ 

constitute attorney work product. N.L.R.B. v. Sears, Roebuck 

& Co., 421 U.S. 132 (1975). 

As discussed above, the Court has discretion in a FOIA 

case to forego discovery and decide the case on the basis of 

ee detailed, explanatory affidavits ‘submitted by the 

agency in good faith. See also Mead Data Cent., Inc. v. U.S. 

Dept. of Air Force, 566 F.2d 242, 262 (1977). This is no less 

true with respect eo agency affidavits averring that dentified 

documents are exempt than it is with respect to affidavits 

averring that all identifiable docunencs have been peecices. 

See Goland: ve CIA, No. 76-1800, Slip op. at 24, (D.C. Cir. 1978). 

Here there is no serious claim that the agency affidavits 

and index are defective or insufficient, compare Brandon v. Eckard, 

569 F.2d 683, 689 (D.C. (Cir. 1977) (A conclusory affidavit . 

sete wee ee bey as, — 

does: not entitle-a -court - “to Egnoes: “GTaims’ “that an aiiegedly _ 

the materials or the failure to follow — procedures), or 

that there exist conflicting. affidavits with respect to material 

issues of fact, compare Sears, Roebuck & Co. v. GSA, 553 F.2d 

1378, 1382 (D.C. Cir. 1977) - 

Defendants have disclosed 53% of the responsive documents 

located that are not on public record and have provided a 
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relatively detailed index and secempanying affidavits, 

identifying and explaining the exemptions claimed for each 

document or portion thereof. There is no question of 

defendants' good faith. In light of defendants' showing and 

the absence of any controverting allegations by plaintiff, 

this Court declines to withhold its consideration of defendants' 
* 

‘motion for summary judgment pending discovery by plaintiff. 

_3.° Waiver of defendants’ entitlement to exemption (b) (5) - 

_Plaintifé also seeks discovery regarding the possible 

"waiver" by defendants of their claim to a (b) (5) exemption. 

Plaintiff argues, and. this Court agrees, that the attorney 

work product privilege can be waived as a result of the actions 

of the party seeking to assert it. U.S. v. Nobles, 422 U.S. 

225, 239 (1975) « In an appropriate case, therefore, the waiver 

of a work product privilege might amount to a waiver of 

exemption (b) (5). Plaintiff here, however, has advanced no 

reasons for the conclusion that defendants have, by their 

actions, made the spp tication of the work product privilege 

inappropriate. Compare U.S. v- Nobles, id., (attorney 

electing to present investigator as witness waived work 

product privilege with respect to matters covered in his 

testimony) - 

  

*/ This is: not. to say-that defendants" ~submissions-are-suffi- _ 

Ciently detailed and revealing to justify an award of summary. :. 

judgment in defendants’ favor. .See Pp. 14 £., infra... The a 

Court"S ruling on plaintiff's 56(E) motion is without prejudice 

to plaintiff's seeking discovery- at a later time if.defendants' 

supplemental submissions are inadequately responsive to the 

Court's direction here. . 
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Plaintiff's real argument here does not rest on a notion 

of "waiver" at all. Plaintiff seeks to discover whether any 

impermissible ex parte communications regarding the economists’ 

study took place between a Commissioner (or his staff member) 

and any other party that would oblige the FTC to make the 

subject of such communications part of the public record 

pursuant to the FTC's own regulations. 16 C.F.R. §4.7 (1978) 

*/ This regulation provides in relevant part: 

(b) Prohibited ex parte communications. 
While a proceeding is in adjudicative status 
within the Commission, except to the extent 
required for the disposition.of ex parte :7 
matters as authorized by law, (1) no person 
-not employed by the Commission, and no employee ... 
or agent of the Commission who performs investi- 
gative or prosecuting functions. in adjudicative 

- proceedings, shall make or knowingly cause to be 
made to any member of the Commission, or to the 
Administrative Law Judge, or to any other employee 
who is ox’ who reasonably may be expected to be 

_ involved in the decisional process in the proceed- 
ing, an ex parte communication relevant to the 
merits of that or a factually related proceeding; 
and (2) no member of the Commission, the Adminis-. 
trative Law Judge, or any other employee who 
reasonably may.be expected to be involved in the 
decisional process in the proceeding, shall make 
or knowingly cause to be made to any person not em- 
ployed by the Commission, or to any employee or. 
agent of the Commission who performs investigative 
or prosecting [sic] functions in adjudicative 

‘proceedings, an ex parte communication relevant 
to the merits of that or a factually related 

proceeding. 

oe (c) Procedures.. A Commissioner, the Adminis- 

= trative baw _Judge-or-any other.employee: who “is oF”: 
__whe- may reasonably -be expected: to be involved in™ 

_. "the. decisional process_who receivés.or who makes... — 
““6r' knowingly ‘causes “td be made, a communication ~.* 
prohibited by paragraph (b) of this. section shall 
promptly provide to the Secretary of the Commis-— 
sion: (1) All such written communications; (2) 
Memoranda stating the substance of and circumstances 
of all such oral communications; and (3) all written 
responses, and memoranda stating the substance of 
all oral responses to the materials described in 
paragraph (c) (1) and (2) of this section. The Secre- 
tary shall make relevant portions of any such mat- 
erials part of the public record of the Commission, 

pursuant to §4.8, and place them in the docket binder 

of the proceeding to which it pertains but they will 
not be considered by the Commission as part of the 

record for purposes of decision unless introduced 

into evidence in the proceeding. The Secretary shall 

also send copies of the materials to or otherwise 

* notify all parties to the proceeding. ~ “Gd 
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Documents thus required by law to be disclosed to\ the opposing 

‘party in litigation with the FIC, plaintige arqued, no longer 

fall within the scope of exemption (b) (5), since that exemption 

protects only records “which would not be available by law to 

a party other than an agency in litigation with the agency” 

Plaintiff's argument is misconceived, however, in that 

it supposes the availability of exemption (b) (5) to turn on 

the particular circumstances relevant to discovery between 

plaintiff and defendant in the Exxon case. In Sterling Drug - 

Inc. v. F.£.C.,.450 F.2d 698 (D.C. Cir. 1971), the FOIA 

plaintiff advanced. the same type of argument, seeking to defeat ~ 

the FTC's claim to a (b) (5) exemption on the ground that it 

had the right.to_discover the documents in question in a 

collateral lawsuit being pursued contemporaneously with the 

Commission. The Court of Appeals rejected this interpretation 

of exemption (b) (5). Instead, the Court of Appeals observed: 

     

    

S agency would be avail- 
ce 450 F.2d at 705. 

. The Court of Appeals emphasized that the question was whether 

a private party, not a particular litigating plaintiff, 

would routinely be entitled to the documents through discovery. 

Id., at 705. Exemption (b) (5) calls for the application of 

general principles of civil discovery, see EPA_v. Mink, 410 

   U.S. 23) 86" (ES 7S NER ve Sean’, -Roebuck® a U.S. 
vt Tens was =: ~— ace 

     132, *E49 

of Air Force, 566 F.2d 242, “252 (D.< c- Cir. i977), ‘to. determine 

if the documents at issue would normally be privileged. 

Accordingly, the particular claims of a particular 

litigant related to a particular lawsuit cannot affect the 

application of exemption (b) (5) in an independent FOIA action. 

The Court concludes. that plaintiff's requested discovery with 

“xespect to the "waiver”™ issue is unnecessary because it would 

be irrelevant. 

  

h 
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If plaintiff believes that the special circumstances of its 

case in conjunction with FTC regulations on ex parte 

communications entitle it to have some or all of the affected 

documents placed on the public record, the proper way to 

_pursue that claim is to follow the administrative appeal pro- 

cedures Laid down by Congress and the FTC. Congress did not 

intend FOIA to be used as an avenue for the kind of collateral — 

attaek attempted by plaintiff here. 

The Court concludes that plaintiff is not, as a matter of 

right, entitled to discovery regarding defendants’ search for 

responsive documents or their claim of exemption (including 

the alleged "waiver" thereof) for documents located. Upon 

the showing of defendants in this case the Court furthermore 

declines, as a matter of discretion, to allow such discovery. 

Accordingly, the Court denies plaintiff's motion under 

Fed. R. Civ. P. 56(£) to make discovery and turns to the 

merits of defendants' motion for summary judgment. 

B. Defendants’ motion for summary judgment. 

The Court finds defendants’ factual showing, as reflected 

in its affidavits and its in camera submission, requires partial 

summary judgment in defendants' favor, and requires further 

submissions before decision on other issues raised by defen- 

dants' motion. 
222 Shee ay s+ SR seer el cette Tee seen me “x : - 

“he Documents. not. examined in ‘camera: - as 

  

“Defendants “have failed ‘in, their affidavits to provide 

the Court with sufficiently syackfic explanations,. for each - 

manageable portion of each document withheld, of the grounds 

supporting each exemption, and each theory advanced in support 
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fall under the other, and which are to fall under both. The 

Pool affidavit also lacks the specific, detailed explanations 

of legally relevant facts necessary to enable a FOIA defendant 

to prevail on summary judgment. See generally Mead Data Cent., 
  

Inc. v. U. S. Dept. of Air Force, 566 F. 2d 242 (D.C. Cir. 1977). 

Specific statements, about- a single document or patently. indi s— 

tinguishable groups of décumerits are :preféerred to ‘sweeping’ ~ 

statements about categories of documents. In addition, little 

effort has gone into — that every manageable portion of 

every document withheld qualifies for exemption under any or 

all of the theories advanced by defendants. See Ray v. Sees 

No. 76-0903 (D.C. cir. August 24, 1978) and Marks v. CIA, 

No. 75-1735 ai Cc. Cir. August 24, 1978). 

Finally, defendants’ affidavit, the Thomas affidavit, 

in support of the claim that there are no "final opinions" 

within the meaning of 5 U.S.C. §552 (a) (2) (A) among the 

documents withheld is chviously conclusory and therefore 

inadequate. Sones ‘Bristol-Meyers v. FIC, No. 76- 1735, 

(D.C. Cire. Rugust 22, 1978). Accordingly, the Court declines 

to grant or deny the balance of defendants' motion for summary 

judgment until they have had an opportunity to submit addi- 

tional. Ukeidavits 5 pirsiant“to- the order attached hereto: - oes 

 To"be* “host helpful to’ the tonkes tia saa tiGnal afidavits 

might take the form of a much-expanded index, proceeding, fox each 

document, to explain what the smallest manageable portions 

are, describing why each such portion ig entitled to each 

exemption claimed, and under what theories. A separate 

affidavit, also in index form, could explain the extent to 

which any document for which an exemption is claimed: 

    

  

ES 
ze 

fe 

Fe 

  

 



- "17 = 

(i) falls winds the affirmative disclosure provisions of 

5 u.S.C. §552 (a) (2) (A)-(C), and (ii) is (or is not) incor- 

porated by reference into any other document either currently 

withheld or released pursuant to 5 U.S.C. §552 (a) (2) (A)-(c). 

2. Documents examined in_camera. 

Pursuant to the Court's Order of September 18, 1978, 

@efendants have submitted for in camera inspection copies of 

two Blue Minutes (documents #61 and #62) and the Economic 

.Panel Report (document #12). . Examination of these documents 

by the Court further confirms the Court's impression, noted 

above, that defendants have failed to fulfill their obligation 

_to.disclose segregable portions of non-exempt.matcrial. 

Defendants seek to withhold a three documents in full 

pursuant to exemption (b)(5). This exemption allows an . 

-agency to withhold "inter-agency or intra-agency memorandums 

or letters which would not be available by law to a party 

other than an agency in litigation with the agency.” 5 U.S.C. 

§552(b) (5). 

Exemption ‘(b) (5) was intended, inter alia, to protect 

- "the decision making processes of government agencies. 

| NLRB v. Sears, Roebuck & Co., 421 U.S. 132,.150 (1975). This 
  

deliberative process privilege has its core in "documents 

reflecting advisory epinions, recommendations and delibera- 

~tions,.comprising..part.of a, process. by which governmental .. 

-decisions and poliéies are formulated.” “Ta. at 150... As a 

matter of logical: extension of this principle courts" have. -. 

established the general rule that pre-decisional, deliberative 

memoranda are privileged, while post-decisional memoranda ~~ 

  

*/ Defendants also invoke exemption (b) ((7) (A) as a basis 

For withholding the Final Economic Report. Defendants’ index 

at p. 4. In light of the Court's aisposition of defendants’ 

(b) ((5) calim, however, the Court finds it unnecessary to 

rule on the (b) (7) (A). issue. 
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communications designed to explain-a decision already made -- 

are not, Bristol-Meyers Company v. FTC, No. 76-1364, slip op. 
  

at 7 (D.C. Cir. August 22, 1978); Jordan v. U.S. Department 
  

of Justice, No. 76-0276, slip op. at 43-44 (D.C. Cir. October 31, 

1978); nor are segregable portions of factual material which 

woulda not expose the deliberative process. Mead Data Cent., 

Inc. v. U.S. Dept. of Air Force, 566 F.2d Ba?» 256 e C.. Cirs 

1977) ; compare Nervin ve FTC, uo. 16- 0686, slip op. at. 4 

(D..€..=Ci2. Nevanhex 2, | 1978). .. oe, an - 3 te 

Applying these standards to the. two Blue Minutes in 

the ‘(present case -the Court finds that defendants are entitled 

to withhold one portion of document #62 (Blue Minutes of 

July 29, 1977). pursuant to the deliberative process privilege 

incorporated into exemption (b) (5), but — disclose — 

#61 (Blue Minutes of may 24, 1977) in its entirety. 

Document 761 reflects the decision of the Commission on 

the request of complaint counsel, certified by the Adminis- 

trative Law Judge, in the Exxon case for judicial enforcement 

of subpoenas issued to some of the defendants in that case. 

Document #61 consists of seven paragraphs, none of which 

is entitled to exemption from mandatory disclosure 

under FOIA. Paragraphs 1, 6 and 7 consist entirely of factual 

material whose disclosure would not in any apparent way 

n -the-: jMehiperabiva ‘proteas-0f- the= Cériniission..=Fere= 

  

graphs 2-and 4. reflect the final decision: of ‘the Commission 

on the enforcement matter and therefore fail to satisfy the- 

pre-decisional requirement of the deliberative process 

privilege. See Jordan, id. Paragraphs 3 and 5 indicate 

how the individual Commissioners voted and, in the case of | 

one Commissioner, the reason for his vote. Paragraph 5 

indicates that the votes cast by the Commissioners were to 
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be made part of the public record, presumably by recording 

the votes in the order that was the result of the Commissioners’ 

action. The order itself represents a final opinion by the 

Commission and would not be entitled to an exemption under 

the deliberative process privilege. Because the record of 

votes cast has evidently been incorporated into this_final. 

order the Court finds that this record cannot qualify for a 

“ (b) (5) exemption under the deliberative process. privilege. 

The incorporation of what might otherwise be privileged eae 

material into a final opinion causes such material to lose 

its privileged character. Compare Sears, supra at 161; 

Bristol-Meyers Company, supra, Slip op. at 10 and 17. The 

Court also finds that the reason recorded in the Blue Minutes 

for. the vote of one of the Commissioners is not entitled to 

the protection of the deliberative process privilege. If 

a Commissioner chooses to explain his part in a final deci- 

sion of the Commission contemporaneously with the taking of 

such a decision this explanation is not predecisional and 

therefore is not covered by the privilege protecting the 

deliberative process. See Jordan, supra, slip op. at 41-43. 

Document #62 concerns the Commission's action taken in 

response to a July 25, 1977 aeelsian of the Court of Appeals 

for the District of Columbia Circuit requiring the Commis— 

sion to sequester certain data obtained by complaint counsel « 

in the course of the adjudication of the Exxon case. “Document 

“Gor ; : the first sentence of the #62 consists. of Six paragraphs. 

first paragraph identifies a D.C. Circuit opinion being 

referred to the Commission by the General Counsel. This 

sentence simply describes the subject of the Commissioners’ 

meeting and fails to reveal the deliberative process of the 
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Commission. In the second sentence, however, the General 

Counsel draws the Commission's attention to a fact that might 

bear on the Commission's action. The Court finds the second 

sentence of paragraph 1 exempt under (b)(5) in that its dis- 

closure would reveal the Commission's consultation with the 

General Counsel, thereby impinging upon the process by which 

Commission policies are formulated. See Mervin, supra, Slip 

op: at 42° The second sentence -is furthermore not a final 

jopinion-itsel£ por does it appear. to have been incorporated ~ 

into any such opinion. Paragraph 2 recites the final dis- . 

position of the sequestration matter by the Commission and 

is thérefore excluded from: the deliberative. process privilege 

because it is not predecisional material. _ Paragraphs 

3, 5 and 6 record the procedural ‘mechanics attending the 

Commission’s decision and therefore do not fall within the 

deliberative process privilege because they are neither 

predecisional nar deliberative. Paragraph 4 records the 

votes of the five Commissioners for the public record. The 

Court finds that this paragraph falls outside of the delibera- 

tive process privilege because the record of the Commissioners’ 

yotes has been incorporated into the Commission's final 

order directing sequestration. 

  

*/ The Court notes; in thts. fSspact; thatcthaé-Commission’s 

_ decision on, the matter of sequestration here is already . 

part of the public-reeord’ in the- relevant. proceedings....Blue 

Minutes 362, ¥#3-5- The situation might well be aifferent - 

if the subject of the meeting were not otherwise disclosed. — 

**/ The decision described in paragraph 2 is also apparently 

Fully incorporated into the Commission's final letter of 

notification. Blue Minutes 462 2. 

  

    

  
 



  

In sum, the Court finds defendants have properly withheld 

only one sentence from documents #61 and #62: the second 

sentence of paragraph 1 in document #62. Ail other portions 

sé these two documents have been improperly withheld by 

@efendants and shall be disclosed to plaintiff pursuant to 

the Court's order accompanying this memorandum. 

With respect to the Final Economic Report, the Court 

finds the entire document to fall within the privilege of 

attorney .work-product and -therefore entitled to exemption. 

under (b) (5). “Seé NLRB v. Sears, - Roebuck $°Cony 42h UeS2° 

132 (1965). 

consultants) at the direction of and for the guidance of 

FTC lawyers, and. discusses a large, range of. tactical and- 

strategic issues and options .relating. to the presentation of 

the Exxon case. It is the essence of the "think-piece” 

protected as "factual information, mental impressions, con- 

clusions, opinions, legal theories or legal strategies rele- 

vant to [a] ... prospective trial.” Jordan v. U.S., supra, 

slip op. at 47. See Mervin v. FIC, No. 76-0686 (D.C. Ciz. 

November 2, 1978). Tt is clear that the Final Economic Report 

was prepared after.the complaint was issued in the Exxon case. 

It was prepared at the direction of the FTC's attorneys in 

aid of the FTC's prosecution of the Exxon case The Pinal 

Economic Report is therefore privileged attorney work-product, 

Fed Re Svs. a *26.(b) (3) 9° and_ exempt from MANA SOTE gisclosure 
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ED STATES DISTRICT JUDGE 

Dated: 7 
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The Final Economic Report was prepared by expert 

“Bee “de¥stol=-Meyers ‘Company ,- subed air 19. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA NOY 1 71975 

EXXON CORPORATION, (SMES E. DAVEY, Ciera, 

Plaintiff, 

: 
ve Civil Action No. 78-0530 

FEDERAL TRADE COMMISSION, et al., 

Defendants. 

  

ORDER 

pen consideration of the brielay memoranda and affidavits 

edbad Ebel tee the parties, and the ‘points | and ‘authorities 

cited, and upon consideration of the recent Court of Appeals 

decisions in Ray v. Turner, No. 76-0903 (D.C. Cir. August 

24, 1978), Marks v- othe No. 75-1735 @. c. Cir. August 24, 

1978), Bristol-Meyers v. FTC, No. 76- “1364 (D.C. Cir. August 

22, 1978), and Jordan v. Department of Justice, No. 76-0276 
  

(D.C. Cir. October 31, 1978), it is this Ne. day of Novem- 

ber 1978, hereby 

ORDERED: That plaintiz£!s motion for discovery pursuant 

to 56(f) Fed. R. Civ. P. be and is hereby DENIED, and it is 

FURTHER ORDERED: That defendants’ motion for summary 

judgment with respect to document #12 (the Final Economic 

Report) is GRANTED, and it is 

FURTHER ORDERED: That defendants’ motion for summary | 

judgment with respect te document ee (Blue Minutes of July 

29... 1977) | ‘is GRANTED with’ ‘respect! “to ‘the s second sentence of = 
-s— (éS Te SATS "eo 

  

the first paragraph. of document #62 “and is otherwise DENIED, 

and it is. a 

FURTHER ORDERED: That defendants!’ motion for summary 

judgment with respect to document #61 (Blue Minutes of May 24, 

1977) be and is hereby DENIED, and it is. 

  

    

  

  
 



  

FURTHER ORDERED: That defendants shall disclose to 

plaintiff forthwith those portions of documents #61 and #62 

with respect to which defendants' motion for summary judgment 

has been denied, and it is 

FURTHER ORDERED: that defendants’ motion for summary 

judgment with respect to documents other than #12, #61 and 

#62 will remain under. advisement until the submisSign of . 

supplemental affidavits on or before Rewemhe 27> ion, by 

defendants in support of their motion for summary judgment. 

These .affidavits should, for,each document withheld, | (1) 

give specific, detailed explanations for each exemption . 

claimed and for each tbsory advanced in support of each 

diaimed exemption: (2) moreover, the explanations in (1) 

should be addressed to each manageable portion of each 

document withheld, accompanied by an explanation as to why 

no smaller manageable portions exist; and (3) explain whether 

sudhi document, or any manageable portion thereof, falls 

within the affirmative disclosure provisions contained in 5 

U.S.C. §552(a) (2) (A)-(C). Additionally, for each document 

withheld, the supplemental affidavits should disclose the 

extent to which, if any, such document is incorporated by 

reference into any other document currently withheld or 

released, pursuant, to, §..U,8.G-,.$552(a) (2) (Aln{C), .and should. — 
identify such incorporating documents, :if any. .- al 2% 

nea? Malet dnr. 
UNITITED STATES DISTRICT JUDGE 

  

    
  
 



      
UNITED STATES DiSTRIC? courr 

FOR TUE DISTRICT Cr COLEBIA 

. . FILED 
. : : ef eee! ye eet =f “6 

GROLIER, INC., et al., 
= ant 

‘ 
(20 4 S {O76! 

Plaintifés, Lo 
ve , “aS “nt eS F. DAVEY, Clark 

FEDERAL TRACC COMISSia!, 
. 

Civil Aetion Na. 76-1559 

w
e
e
r
,
 

  

et al., 

w Sg ow Tet if Soothe, 078 
. 

Defendants. 

ss 

' ae ‘ - 1 het tt 

ORDER .o . 

this ‘matt: er come before the court on defendants’ motion for a . 

  

protective order pursuant to Rule 26(c) of the Federal Rules ct Civil 

ter, eonsideratica of the motion, neroranda submitted in’ 

  

. Brocedur ww, AL 

“support thereof, opsosition thereto, and the entire record herein, the 

é the opinion that ae have garonstzated good cause 

  

court is 0 
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; under the Peden of “tnformation Act, every case under the Act. 

. Specifically, 

  

CIVIL NO.77-1997 

APPENDIX D 
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Anformation than that to which he is-entitled under the Act. : ‘ 

Because plaintifés' interrogatories may intrude into areas 

protected Seon disclosure by the terms of the Act, ta coure 

will grant the motion for a protective crder pending ‘decision   on deferviants' motion to dismiss ar, in the alternative, for a 
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~against- 

URITED STATES BE 
‘ LABOR, and JOhit 

Secretary of 
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Plaintiff, 

WDARRAGET OF 
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Labor, 

4. Defendants. 
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topics are dealt with in the Handbook and the sp 

grounds upon which they are being withheld," I 
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Magistrate's Recommendation 

supporting papers. 

I have a somewhat different view of this situation 

istrate appropriately 

"olaintiff seeks to hear by discovery what 

ecific 

telieve 

ts, given the need for con- 

sidcred response by government officials, is- more 

with interrogatories 

sition of a lay government official. 
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deposition is 

quashed. 

interrogstorics upon the 

dealt with in the Handbook and the specific grounds upon 

The foregoing is 

January 7, 1976. 
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