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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
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HAROLD WEISBERG, 

Plaintiff, 

Civil Action No. 77-1997 

CENTRAL INTELLIGENCE AGENCY, 

et al., 

Defendants 

SUPPLEMENTAL OPPOSITION TO 

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 

Defendants have moved for summary judgment in this case, 

. claiming that there are no genuine issues of material fact in dis- 

pute and that they are entitled to judgment in their favor as a 

/ matter of law. Plaintiff thereafter filed an Opposition to defen- 

dants' motion and supported it with affidavits and their exhibits. 

Plaintiff now files this Supplemental Opposition in order that the 

Court be fully advised on recent court cases and new facts not set 

. forth in the original Opposition. 

_ I. CIA REFERRALS ARE AGENCY RECORDS SUBJECT TO THE JURISDICTION 

OF THIS COURT 

During the processing of plaintiff's request the CIA located 

certain documents which it then referred to other agencies. In 

their Reply Memorandum defendants assert that: _ "Those documents 

classified by agencies other than the CIA or NSA are not "agency 

records" within the control of the defendants to this action and 

therefore not within the jusdeabeeten of this Court." (Reply Memo- 

randum, p. 9, fn. 13) 

A



“any limitations on the availability of information other than those 

The Freedom of Information Act, 5 U.S.C. §552(a) (3) states 

that: 

each agency, upon any request for records 
which reasonably describes such records .. ., 

shall make the records promptly available 

to any person." 

  

  

In addition, §552(c) makes it clear that agencies may not impose 

expressly provided by the Act: 

This section does not authorize withholding 
of information or limit the availability of 
records to the public, except as specifically 

stated in this section. 

This issue was recently dealt with by Judge Richey in Church 

‘of Scientology v. United States Department of the Air Force, et al., 

Civil Action No. 76-1008 (D.D.c. April 12, 1978), a case which has 

only now come to the attention of plaintiff's counsel. Citing 

these provisions and noting that "defendants are unable to point to 

any provision of the FOIA which even arguably athorizes a different 

procedural: treatment for documents that originated with an agency 

other than the agency possessing the sought documents," Judge 

Richey held that: 

The referral procedure limits the availability 
of records by precluding a requestor from ob- 

taining requested documents from a single 
agency that has possession of all the documents 
he seeks and that does not have a large backlog 
of FOIA requests. (Slip Op., p. 8) 

For this reason, and also because it violated the time limits im- 

: posed by the Act, Judge Richey held that the referral procedure 

established by DoD Directive 5400.1 is inconsistent with the Act's 

express language and "cannot be employed by the defendants to 

avoid processing plaintiff's request for the documents it seeks." 

(Slip. Op., pp. 8-9. A copy of Judge Richey's decision is attached 

hereto as Attachment 1) 

It is transparently obvious that in this case the CIA is 

using the referrals procedure as a device for circumventing the



express intent of the Freedom of Information Act. As plaintiff's 

counsel pointed out at the oral argument on defendants' summary 

judgment motion, the government has not taken this position in 

-other cases brought by Mr. Weisberg. Here, however, some 62 docu- 

‘ments are said to have been referred to the FBI, the agency with 

_ the largest backlog. Thus the referrals procedure is being coupled’ 

with a claim that there is no jurisdiction over these records in 

order to further stall plaintiff's access to them. This is but ena’ 

‘of the many signs of bad faith which pervade the CIA's handling of 

‘this Freedom of Information Act case, as well as others. 

bers CIA HAS NOT RETRIEVED ALL DOCUMENTS REASONABLY DESCRIBED 

BY PLAINTIFF'S REQUEST 

Item 6 of plaintiff's June 11, 1976 FOIA request asked that 

“the CIA provide him with copies of the following: 

6. All analyses, commentaries, reports 

or investigations on or in any way pertain- 
ing to any published materials on the assassi- 
nation of Dr. Martin Luther King, Jr., or the 
authors of said materials. 

Because plaintiff's affidavits and exhibits provided positive 

proof that it had not provided records relevant to this item of his 

‘request, the CIA has tried to get around it by asserting that: 

 (Plaintife's request can be said to reasonably describe only such 

materials that are retrievable by reference to Dr. King or Mr. Ray, 

noe documents on additional individuals such as the authors that | 

‘plaintiff enumexates now for the first time." (Reply Memorandum, 

p. 6) 

The Freedom of Information Act orginally required each agency 

to make documents available "on request for identifiable records 

made in accordance with published rules." The 1974 Amendments re- 

vised this to require that the request be one which "reasonably
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‘describes such records," rather than one which is for “identifiable 

records." 

The legislative history of the 1974 Amendments gives an expla- 

}mation which makes the meaning of this change quite clear: 

a A “description of a requested document 
i would be sufficient if it enable a pro- 
: fessional employee of the agency who was 

i familiar with the subject area of the 
i request to locate the record with a rea- 

sonable amount of effort. (H. Rept. 93- 
876, pp. 5-6) 

"Without any doubt, Item No. 6 of Mr. Weisberg's request meets this 

Vest. 

Moreover, the Attorney General's Memorandum on the 1974 Amend- 

“ments to the Freedom of Information Act states, at page 23, that 

‘when an agency receives a request which does not "reasonably de- 

scribe" the records sought, "it should notify the requestor of the 

fe e 
“defect." In fact, the CIA's own regulations provide that where the 

| Freedom of Information Coordinator has determined that an intended 

“request fails to reasonably describe the records sought, "he shall 
: i 

ye ; 

|,SO inform the originator of the communication promptly, in writing, | 
I: t 

i and he may offer to assist the orginator in revising and perfecting 

ithe description of the records of interest." (See 32 C.F.R. i 
1 

| §1900.31(c) (2)). 

i Well over two years have passed since the CIA received plain- 

l eiee's June 11, 1976 request. Yet the CIA has yet to do what the 

“required by both the Attorney General's Memorandum and its own 

| regualtions require. 

This is again indicative of the CIA's bad faith in handling 

‘plaintiff's FOIA request. However, because plaintiff cannot afford 

to play the endless games which the CIA engages in, he has provided 

"he CIA with names of the principal authors of books and articles 

“on the assassination of Dr. King. Under the law he is not required 

to do this and in reality there is no need for him to do this, but 
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now that he has done so the CIA has no pretext whatsoever for ¢on- 

tinuing to stonewall plaintiff's request for these records. 

: Plaintiff's letter to the CIA's Freedom of Information Act 

“Coordinator listing the principal authors of King assassination 

“books and articles is attached hereto as Attachment 2. A CIA memo~ 

: randum attached to that letter reveals the CIA's deep and abiding 

-interest in what authors have written on that assassination. At 

; least three authors of books on President Kennedy's assassination 

} 
i 

‘have also written books on Dr. King's murder. 

i 

“III. RECENT DECISIONS OF THE COURT OF APPEALS MAKE IT CLEAR THAT 

SUMMARY JUDGMENT IS PREMATURE 

Recent decisions of the United States Court of Appeals for the 

District of Columbia make it clear that defendants’ motion for sum- 
: 

mary judgment is premature at this stage of the proceedings. In 

! National Association of Government Employees v- Campbell, et al., 

; (Nos. 76-2010, 76-2013, 76-2022, and 76-2023, decided May 9, 1978), 

| the Court of Appeals emphasized repeatedly and at great length chat. 

| the normal standards for granting summary judgment applied in that 

"Freedom of Information Act case. In various passages the Court de. 

{ 

1 

| clared: 
if 

1; A motion for summary judgment is properly 

ie granted only when no material fact is genuinely 

{ in dispute, and then only when the movant is 

entitled to prevail as a matter of law. In 

assessing the motion, all "inferences to be 

i drawn from the underlying facts contained in \ 

i [the movant's] materials must be viewed in the : 

light most favorable to the party opposing the i 

motion." Indeed, "the record must show the : 

movant's right to [summary judgment] ‘with such 

clarity as to leave no room for controvers,' and 

must demonstrate that his opponent ‘would not 

be able to [prevail] under any discernible cir- 

cumstances.'" (Slip Op., p- 9. Citations 

omitted) 

i 

] 
i 
i 
1 
1 
‘ 

| 
1 
i 

* Re * 

Summary judgment is unavailable if it depends 

upon any fact that the record leaves susceptible 

STAT 
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if 
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of dispute. Facts not conclusively demon- 
strated, but essential to the movant's claim, 

are not established merely by his opponent's 
Silence; rather, the movant must shoulder the 

burden of showing affirmatively the absence 
of any meaningful factual issue. That respon- 
sibility may not be relieved through adjudica- 
tion since ""(t]he court's function is limited 
to ascertaining whether any factual issues per- 
tinent to the controversy exists [and] does not i 
extend to resolution of any such issue." (Slip 
Op., pp. 9-10. Citations omitted) 

* * * 

But the opinion-evaluation thus necessitated 
is a task for which a summary-judgment motion j 
is ill-suited. The judicial function at that 
stage, we repeat, is not factfinding, but rather 
an ascertainment of whether factfinding is es- 
sential to diposition of the litigation, and in 
no event is summary judgment appropriate unless . 
the movant is entitled to victory as a matter ; 
of law. As the Supreme Court has warned, expert ' 

opinions "have no such conclusive force that i 
there is error in refusing to follow then."; : 

to boot, expert witnesses normally should be 

subject to cross examination, the best method 
yet devised for testing trustworthiness of tes- 
timony." It follows that "their credibility and 
the weight to be given to their opinions is to 
be determined after trial in the regular manner." 
Particularly when, as is the situation here, 
experts are not wholly disinterested in the out- 

come of the litigation, courts must exercise 
cautious restraint in awarding summary judgments. 
(Slip Op., pp. 15-16. Citations omitted) 

In this case the are many material facts which remain in dis- : 

pute. One, of course, is whether the CIA has made a good-faith 

search for all documents relevant to plaintiff's request. There is 

no question but that the CIA has not search for records which would 

be responsive to Item 6 of the request. In addition, however, a 

study of the documents thus far provided indicates that the search | 

‘has been incomplete with respect to other items of the request as 

well. The following paragraphs of plaintiff's attached affidavit 

/make this point again and again with respect to the records pro- 

' vided by the CIA's Office of Security (which gave its documents an ~ 

"S" number) : 

105. Dr. King is included in S-12, a memo 
from the Director of Security to the Deputy 
Director for Support. (No records from the



Deputy Director for Support of from its 
files have been provided in this instant 
cause.) This December 11, 1967 memo is 

titled "Threats to CIA by Some 'Black 
Power' Elements." Most of the record is 
not provided. Page A23, which deals with 
King and his Southern Christian Leadership :o3 
Conference (SCLC), regers to information not i 3 
provided, information used as the basis for 
this part of the memo. Certainly those who 
processed the records provided in this in- 
stant cause read this and other records which 

refer to records not provided. They thus : t 
knew of the existence of withheld information 
and have not provided it while claiming com- 
Pliance with the information request. 

  

107. S-13 is an updating of S-12. [It i 
refers to content of S-12 that is withheld in $ 
the expurgated copy provided me. It also re- 2G 
fers, on each of its four pages, to information 
not provided, information that sometimes is 
quoted directly. It refers to "the results of 
inquiries with the FBI," of which neither 
copies of the inquiry nor copies of the FBI's 
response is identifiable amont the few records 
provided in this instant cause. 

110. In S-14 there is also reference to 
new material from the FBI, "two-excellent 
studies," not provided in all or in relevant 
part, despite Dr. King's leadership role in 
what is described as "extremist elements and 
the potential for civil disturbance" in Washing- 
ton. Although this concludes, "I will keep you 
informed," no other such memos are provided. The 

attachments mentioned are not provided either. 
Textual reference to the attachments is obliterated. 

lll. S-16. March 6, 1970 statement that 
CP "exercised considerable control over King." 
What is obliterated includes the name of the 

person(s) through whom this alleged control was 
allegedly "exercised." Unless what is obliterated 
is fictional, it is and for years has been within 

the public domain and is not properly subject to 

  

{ a privacy clain. | 

Thus, plaintiff's latest affidavit raises, as did his earlier 

-affidavits, issues as to the scope of the search, whether all rele- 

“want records have been provided, and whether or not deleted ma- 

‘terials have been justifiably exercised or are in fact in the pub- 

Mie domain. 

Before these issues can be resolved, discovery must be had, 

:and perhaps a trial. In the recent case of Ellen L. Ray and 
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.William H. Schaap v. Turner, et al., (Case No. 77-1401, decided 
  

August 24, 1978) noted the special importance of discovery in a 

case involving national security claims: 

- . »« appellants emphasize that sum- 
mary judgment was granted before any dis- 
covery took place. Interrogatories and 
depositions are especially important in a 
case where one party has an effective 
monopoly on the relevant information. Dis- 
covery may be particularly useful to ap- 
pellants in testing whether the procedural 
requirements of Exemption 1 have been met 
in this case. (Concurring Opinion of Chief 
Judge Wright, p. 43) 

Discovery is needed in this case to determine not only what 

i kind of search has been made, but also to test the defendants' 

‘claims of exemption. One example of why this is necessary is sup- 

' plied by the history of this case. The CIA referred a document to. 

{ 

tt 

i tv. 
i 

- 0692 and attaches the "pertinent part of the transcript as Exhibit 

Canadian passport files by EXTAFF and RCMP. 

‘"Gisclose investigative techniques and procedures." (See Attach- 

ment 3) Subsequently the entire document was released. None of 

‘it had ever been justifiably withheld. The portion previously 

‘withheld under a 7(E) claim said "pursuant exhaustive check of 

‘FBI headquarters Washington." (See Attachment 4) Without exer- 

'cising discovery plaintiff cannot determine the extent of other 

“such unjustiable excisions. 

CORRECTION OF ERROR IN DEFENDATNS' REPLY BRIEF 

In their Reply Memorandum, defendants quote from part of the 

' Transcript in Lesar v. Department of Justice, Civil Action No. 77- 

‘the Department of State which State withheld in part under a claim > 

‘that of exemption under 7(E), which applies to records which would | 

Full Details available 
;



ne 

L." (Reply Memorandum, p. 22, fn. 24) Unfortunately, defendants! 

‘counsel neglected to attach the following page of this transcript, 

‘which refutes the erroneous conclusion which Judge Gesell drew 

lauring the dialogue on the preceding page of the transcript. The 

| result of this omission is to give the court a misleading im- 

“pression, diametrically opposite the truth, of what occured at that 

‘hearing. To correct the record on this point plaintiff attaches 

‘both relevant pages of the transcript in that case. (See Attach- 

:ment 5) 

Respectfully submitted, 

—_ ~ LCHA 
JAMES H. LESARV 

i 910 16th Street, N.w. 
Washington, D.C. 20006 
Phone: 223-5587 

' Attorney for Plaintiff 

{ CERTIFICATE OF SERVICE —— Oe 

; I hereby certify that I have this 6th day of October, 1978 

'hand-delivered a copy of the foregoing Supplemental Opposition to 

  

\Defendants' Motion for Summary Judgement to the office of Ms. Jo tt 
} 

: {Ann Dolan, U.S. Department of Justice, Washington, D.C. 20530. 

= & KEL A | 
JAMES H. LESAR 7
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“ UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CHURCH OF SCIENTOLOGY OF CALIFORNIA, 
APR 4 3 {o7a 

Plaintiff, ‘ 3 

Vv. C.A, No. 76-1008 

UNITED STATES DEPARTMENT OF THE AIR FORCE, oe
 

  

et al., i 

Defendants. 

FILED. 
APR 42 1978 | 

APPEARANCES: For the Plaintiff: JAMES, F. DAVEY, Clerk . 

Earl C. Dudley, Jr, 
Washington, D.C. 

For the Defendants: 

Earl J. Silbert, United States Attorney 
Robert N. Ford, AUSA 
Karen I. Ward, AUSA : | 

Washington, D.C, | 

MEMORANDUM OPINION OF UNITED STATES DISTRICT JUDGE 
CHARLES R. RICHEY 

This case is brought pursuant to the Peceostan of Information 

Act (FOIA), 5 U.S.C: § 552, to compel the production of certain 

documents withheld from disclosure by the Department of the Air ! 

Force. Pursuant to Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), 

cert. denied, 415 U.S. 977 (1974), defendants prepared ten 

detailed affidavits that indexed and described the withheld 

documents and articulated the rationale for the wiehholdtae. 

In addition, plaintifé has undertaken substantial discovery 

with respect to the nature and scope of defendants’ document 

search and with respect to some issues raised by defendants' 

Vaughn affidavits. As a result of these preliminary procedures, 

and through the diligent and good-faith efforts of counsel for 

both sides; the parties were able to reach accord with respect 

to all but 17 of the withheld documents. See Amended Stipu- 

lation, filed Feb. 1, 1978. This case is now before the Court on 

defendants’ motion for summary judoment with reenact to 

portions of these 17 disputed documents and on plaintiff's craoss- 

  

1/ befendants' affidavits were prepared by Major William Cc. 
Goforth, Chief of Plans and Programs Division, Directorate of 
Plans, Programs, and Resources, Headquarters, Air Force Office 
Of Special Investigations (AFOSI1).



notion for sumunary judgment with respect to porti ions of three 

of the disputed documents. Three "categories" of documents. 

are presently in dispute. = 

I. The Document-Portions For Which Exemption 1 
Was Invoked Are Properly Withheld From Disclosure. 

The first category of disputed documents consists of a single 

document. This document is described in paragraph (e) of 

Affidavit II of AFOSI, Report of Investigation (ROI) 21 June 

1966, AFOSI District 62, file 40-489. Two portions of this 

2/7 
document, labeled "C" and "I", remain in dispute. Defendants 

assert that these document portions contain information provided 

by an official agency of a foreign government that was provided 

under a specific pledge of confidentiality. Accordingly, 

defendants contend that the foreign agency is a "confidential 

source" and that the identity thereof and the information 
penne ete ee nn mt err ae ‘se 

provided thereby is exempt from disclosure pursuant to exemption 

7(D). Defendants further assert that the information provided 
  

by the foreign agency is classified as Confidential by that 

  

  
  

agency and is thus exempt from disclosure pursuant to exemption 1. 

Por he. following TRA SONS the Court concludes that these 

dieonted document portions are properly withheld pursuant to 

exemption 1. Thus, the court need not eeueh defendants' 
  

claims with respect to sovenp Lon 7(D). 

Exemption 1 of the FOIA, 5 U.S.C. § 552(b) (1), exempts 

from mandatory disclosure matters 

(A) specifically authorized under criteria 
established by an Executive order to be 
kept secret in the interest of national defense 
or foreign policy and (B) are in fact 
properly classified pursuant to such 

Executive order. 

Plaintiff does not dispute that Executive Order 11652, § 4(c)} 

specifically authorizes the defendants to clagsify zs confidential 
  

documents provided by a foreign government where such documents 
    

  

  

2/ Document portion "D", which had been in dispute, wes 
released to plaintiff in Answer 2(a) to Plaintiff's Second 
et of Interrogatories. Some 1-1/4 lines of document portion 

res have been withheld pursuant to exemption 7(C), and plaintiff 
has dropped its demand for disclosure of these lines.



proper 

are so classified by the foreign government. And plaintifé, 

does not challenge the fact that the foreign government herein . 

has classified the withheld information as Confidential. 

Rather, plaintiff's opposition to defendants! invocation of , 

exemption 1 is based on the fact that defendants' eviderik 

does not indicate whether, as required by part (B) of exemption ; 

1, they "in fact properly classified" the withheld document, 

Plaintiff attempted to explore defendants’ actual 

classification treatment of document portions "C" and "I" by 

means ee various interrogatories. Because defendants’ . 

responses left some doubt as to whether these document portions 

in fact remained classified, plaintiff opposed defendants’ motion 

for summary judgment. At the hearing on the instant motions, 

counsel for the respective parties agreed to depose Major 

William C. Goforth, custodian of the AFOSI files pertaining to 

the Church of Scientology, in an effort to resolve the 

extant ambiguities. The answers given by Major Goforth in 

that deposition eliminate all such ambiguities and demonstrate 

clearly that the information contained in the two disputed 

document portions withheld pursuant to exemption 1 was 

ly classified as Confidential when it was first received 
  

and was never declassified, despite the fact that other 
  

previously classified documents were subsequently declassified. 

Thus, the information contained in document portions "C" and 

"I" was still classified at the time of plaintiff's FOIA 

request and remains properly so0 classified to this day. 

Accordingly, the Court will grant defendants sumnary judgment 

with respect to these two document portions withheld pursuant 

to exemption l. 

Il. The Document Portions For Which Both Exemptions 

7(C) and 7(D) Were Invoked Are Properly Withheld 

From Disclosure Pursuant To Exemption 7(C). 

The second category of disputed documents includes two 

documents for which defendants have invoked exemption 7(C) and 

(D), are described as: ROI, AFOSI District 4, dated September 18, 

1957, £ile 39-62930 (described in paragraph (c) of Affidavit I) 

(hereinafter, document I(c))}; and AFOSI Detachment 1108, 

ft ET



Memorandum, 19 May 1961 (described in paragraph (j) of . : 

Affidavit VIII) (hereinafter, decunenn Tit (I) Plaintiff 

continues to seek two withheld portions of document I(c) 

labeled "C"” and "D", and one withheld portion of documant 

VIII(j), labeled "F". 

Portion "C" of document I(c) is the name of a Postal 

Service employee in Silver Spring, Maryland, who provided 

defendants with information that the address being used by the i 

Hubbard Professional College was maintained by a certain 

s 

individual. Portion "D" of that same document is the neme 

_and other identifying information of a second Postal Service 

employee that provided defendants with information recarding 

investigations of the Hubbard Professional College for mail 

fraud. With respect to both of these document portions, 

defendants have relied primarily on exemption 7(D) as the 

basis for their withholding. Defendants have, however, asserted 

exemption 7(C) as an alternative basis for the withholding 

of these document portions. Portion "F" of document VIII(j) 

contains information provided defendants by the FBI on how 

to locate and contact particular sources of information. 

Defendants rely primarily on exemption 7(C) as the basis for 

withholding this document portion, but alternatively they 

assert exemption 7(D). 

In their cross-motions for summary judgment with respect 

to these disputed document portions, and in their oral 

arguments to the Court, both parties have focused largely on 

  

3/ Portions of a third document, AFOSI, ROI 21 June 1966, 

AFOSI District 62, file 40-489 (described in §¥ (e) of 
Affidavit II), were withheld pursuant to exemption 7(D) and 

pursuant to exemption 1. For the reasons set forth in section 

I of this opinion, the Court holds that exemption 1 was 
properly invoked as a basis for withholding these document 
portions ("C" and "1I"). Thus, as indicated in section I, 

supra, the Court need not resolve plaintiff's challenge to | 
defendants’ invocation of exemption 7(D) for these document 

portions.



on the exemption 7(D) claims. Nevertheless, the Court has 

considered the applicability of both exemption 7(C) and 7(D) 
  

to these document portions, and the Court, for the reasons 
tte ee ce ee re 

set forth herein, concludes that these document portions are 

  

  

  

  

_appropriately withheld pursuant to exemption 7(C). Thus, 

the Court need not resolve the parties’ dispute over the 

applicability of exemption 7(D) to these document portions. 

Exemption 7(C) permits the withholding of “3 . 

investigatory records compiled for law 
enforcement purposes . .. to the extent 

* that the production of such records would 
- + +. (C) constitute an unwarranted invasion: 
of personal privacy... . 

As a threshold matter, -it is clear that documents I(c) and VIII (35) 

are “investigatory records compiled for law enforcement purposes." 

While plaintiff suggested in its oral argument that exemption 

7 may be totally inapplicable since the Department of the Air 

Force has no “law enforcement" responsibilities, this argument 

is premised on an unduly restrictive interpretation of the 

term "law enforcement." The Court reads the term "law 

enforcement" as did the Attorney General in his "Memorandum on 

the 1974 Amendments to the Freedom of Information Act" (at 6): 

“Law enforcement" includes not merely the 
detection and punishment of law violation, but 
also its prevention. Thus, lawful national 
security intelligence investigations are covered 
by the exemption, as are background security 
investigations of applicants for Government 
jobs under Executive Order 10450. 

Accordingly, the Court rejects plaintiff's contention that 

documents I(c) and VIII(j) were not compiled for law enforcement 

purposes. 

It is thus necessary to determine whether the disclosure 

of the disputed portions of these two documents would result 

in “an unwarranted invasion of personal privacy.” This Court 

recently considered this same issue in Tarnopol vy. Federal 

Bureau of Investigation, 442 F. Supp. 5 (D.D.c. 1977), and 

concluded: 

In [making this determination] a court 
must consider and balance both the public and 
private interests in disclosure as compared 
with nondisclosure. See Deering Milliken, Pee. 2 a Pos SEN ag 

 



Inc. v. Irving, 548 F.2d 1131, 1136 

(4th Cir. 1977); Tax Reform Research 
Group v. IRS, 419 F. Supp. 415 (D.D.c. 
1976); Luzaich v. United States, 435 

F. Supp. 31 (D. Minn. 1977); Cf. Depart- 
ment of the Air Force v. Rose, 425 U.S.. 
352, 372-73, 96 S.Ct. 1592, 48 L.Ed.2d 11 
(1976). This reguires the Court to . 
assess the severity of the invasion of 
privacy that release of the withheld por- 
tions would cause and the public interest 
in disclosure of the withheld information, 

  

  

  

Id. at 7. In Tarnopol, this Court found that "identification 

of the agents who participated in the preparation of .. . 

investigative reports and of the individual who furnished the 

FBI with telephone information may cause such individuals to 

be harassed." Id. at 8. The Court further found that plain- 

tiffs had “identified no particular interests other than 

their own personal curiosity that would be served by the 

release of such information,” and the Court itself was 

unable to identify any substantial interests, either public 

or private, that would be served by the disclosure of the 

document portions there in Segue Id. Accordingly, the Court 

upheld defendants' invocation of exemption 7(C). 

The Court now finds that its reasoning in Tarnopol is 

dispositive of plaintiff's challenge to defendants' instant 

invocation of exemption 7(C). Disclosure of portions "C* 

and "D" of document I(c) might well expose the individual 

Postal Service employees to harassment, and the disclosure 

of portion "F" of document vViII(j) might well expose the 

particular information sources to similar harassment. Since 

plaintiff has not identified any particular interests other 

then personal curiosity that. would be served by the release 

of these Gi Sputes documents portions, and since the Court 

  

  

has been anebie to identify any substantial public or private 
fe 

interests that would be served by such disclosure, the Court 

concludes that exemption 7(C) was properly invoked by defen- 

dants. Thus, the Court will grant defendants’ motion for 

summary judgment with respect to (1) portions "C” and "p”™ 

of document I(c), and (2) portion "F" of document VIII(4). 
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Ill. Defendants' Referral To The FBI And CSC Of 
  

_The final category of disputed documents are those documents: 
  

in defendants' possession that originated from a different S ” oa ot Bee 

agency (here, the FBI or the CSC). There are fifteen docu- 

ments in this group (described in paragraphs b, e, f£, g, h, and 

i of Affidavit IV; in paragraphs b and j of Affidavit VIII; and 

in paragraphs a, c, d, k, and 1 of Affidavit IX). These docu- 

ments were not withheld from plaintiff pursuant to any of the 

FOIA's nine exemptions. Rather, plaintiff's request for these 

documents was directly referred by defendants to the originating 

agency for processing. Defendants rely on Department of 

Defense (DoD) Directive 5400.1 as the authority for this 

referral procedure. Defendants have moved for summary judgment 

with respect to these documents, but plaintiff has not filed 

a cross-motion for summary judgment on these documents, It 

is plaintiff's position that DoD Directive 5400.1 ig contrary 

to the FOIA and thus defendants have no authority to refuse to 

process plaintiff's request for these documents. Thus, 

plaintiff asserts that summary judgment is premature until 

defendants properly process plaintiff's request for those 

fifteen documents. 

Section V(D) of DoD Directive 5400.1 is the provision 

upon which defendants rely for referring plaintiff's request 

to the agencies that originated the requested documents here 

in dispute. It provides: 

When the record requested was originated 
by another agency or component, the reguest 
normally shall be referred promptly and 

directly to that agency or component for 
disposition, and the requester shall be 
notified of that referral. 

lll « Coordination prior to transfer of a 
request for a record is recommended 

to insure that there is no valid basis 
for an exception to this normal 
procedure. 

25 The component which receives the reques 
for a record originated by another , 
component or agency may respond directly 
to that request pursuant to an agreement 

with the originator.



3. Requests referred from other components 

or agencies for the records of a 
component shall be answered in accordance 
with the time limits applicable to direct 
requests from the public, and begin to run 
upon receipt of the referral. 

While this referral procedure does not appear to be an unreasonable 

‘means of handling such document requests, the Court concludes 

that it contravenes the strict mandate of the FOIA, 

Section 552(a) (3) of Title 5 states in relevant part that 

"each agency, upon any request for records which reasonably 

describes such records . . . , shall make the records promptly 

available to any person." (Emphasis added.) Thus, this section 

makes no exception for "non-original" records. Indeed, defen- 

dants nae unable to point to any provision of the FOIA which 

even arguably authorizes a different procedural treatment for 

documents that originated with an agency other than the agency 

possessing the sought documents. And section 552(c) indicates 

in no uncertain terms that agencies may not impose any limitations 

on the availability of information other than those expressly 

provided by the Act: 

This section does not authorize withholding 
of information or limit the availability of 
records to the public, except as specifically 
stated in this section. 

The referral procedure limits the availability of records by 

precluding a requestor from obtaining requested documents 

from a single agency that has possession of all the documents 

he seeks and that does not have a large backlog of FOIA 

requests. The referral procedure established by DoD Directive 

5400.1 is therefore inconsistent with the express language of 

the Act. DoD Directive 5400.1 is inconsistent with the Act's 

express language in a second way: Section 552(a) (6) (A) states 

that any agency receiving a document request shall process the 

request within specified time periods. Section V(E) (3) of the 
  

Directive contravenes this strict time reauirement by stating 

that the statutory time limits will not begin to run until 

the “originating” agency actually receives the referral. For 

these reasons, the Court holds that the referral procedure _ 

established by DoD Directive 5400.1 cannot be employed/by 
    

defendants to avoid ticrecsing plaintiff's request for the 

ep c 

 



the documents it seeks. The Court will therefore deny defen- 

dants' motion for summary judgment with respect to the third 
  

category of documents here in dispute, and the Court will 

order defendants to process plaintiff's request for the fifteen 

The Court recognizes that the FBI and CSC, which originated 

the documents that are the subject of plaintiff's FOIA 

request, may well be in the best position to determine which 

if any exemptions should be invoked as the basis for withholding 

such documents from dizclosure, However, the Act expressly 

provides* for circumstances such as these by permitting agencies 

to extend by ten days the statutory time limits for processing 

FOIA requests if it is "reasonably necessary to the proper 

Processing of the particular request".for the agency to 

consult “with another agency having a substantial interest 

in the determination of the request . . .." 5 U.S.C. § 552 

(a) (6) (B) (iii). Accordingly, if defendants deem it necessary 

for proper processing to consult with the FBI and the CSC, . . 

they must do so in the manner and within the time limits 

established by the Act. 

An Order in accordance with the foregoing will be issued 

of even date herewith. 

4 

y . Charles R- Riche 
Date | United States Distrigt Judge 

 



Attachment 2 Civil Action No. 77-1997 

JAMES H. LESAR 
ATTORNEY AT LAW 

910 SIXTEENTH STREET, N. W. SUITE 600 

WASHINGTON, D. C. 26006 

‘TELEPHONE (202) 223-5597 

October 3; 1978 

Mr. George Owens ‘ 

Information and Privacy Coordinato 
Central Intelligence Agency 

Washington, D.C. 20505 

Re: Weisberg v. Central Intelligence 
Agency, et al., C.A. No. 77-1997 

Dear Mr. Owens: 

By letter dated June 11, 1976, I made a Freedom of Infor- 

mation Act request of your agency on behalf of Mr. Harold Weis- 
berg, a client. One item of the request asked your agency for 
copies of the following: 

6. All analyses, commentaries, reports, or 

investigations on or in any way pertaining to 
any published materials on the assassination of 
Dr. Martin Luther King, Jr., or the authors of 
said materials. 

It has been more than two years since your agency received 
this request. At no time has the CIA stated that it does not 
know or cannot easily ascertain the identities of the authors of 
books and articles on the assassination of Dr. King. Nor have 
you ever requested that I or Mr. Weisberg provide you with a 
list of such authors in order to facilitate any search needed to 
locate such materials. : 

The CIA does possess materials responsive to Item 6 of Mr. 

Weisberg's request which it has not provided. Notwithstanding 
this, the CIA has claimed in court that it has complied with this 
request. Although it has neither produced these Item 6 materiais 
nor asserted that they do not exist, the CIA seeks to avoid its ~ 
obligation to do so. Thus, it has recently sought justify its 
failure to search for and produce such records by ciaiming that 
Mr. Weisberg has not provided it with a list of such authors. 

It is abundantly clear that the CIA's claim in this regard 
is pretextual and made in bad faith. Among other things, the CIA 
is well aware that Mr. Weisberg is the author of a book on the 
assassination of Dr. King and that it has records on him which 
have not been produced in response to this request. Moreover, 
the CIA's releases of its records on the assassination of President



Kennedy reveal the CIA's deep and abiding interest in what the 

authors of books and articles on that subject have written. (Sée 
ttachment A) Mr. Weisberg therefore had no reason to assume, nor 

did he assume, that the CIA would need his assistance in identify- 
ing the authors of books and articles on the assassination of Dr. 
King. 5 

As you are surely aware, the Freedom of Information Act orig- 
inally required each agency to make documents available "on request 
for identifiable records made in accordance with published rules." 
The 1974 Amendments revised this to require that the request be 
one which “reasonably describes such records," rather than one 
which is for "identifiable records.” 

The legislative history of the 1974 Amendments states that: 
"A 'description' of a requested document would be sufficient if it 
enabled a professional employee of the agency who was familiar with 
the subject area of the request to locate the record with a reason- 
able amount of effort." H. Rept. No. 93-876, pp. 5-6. Without 
doubt, Item No. 6 of Mr. Weisberg's request meets this test. 

Moreover, the Attorney General's Memorandum on the 1974 Amend- 

ments states, at page 23, that when an agency recieves a request 
which does not "reasonably describe" the records sought, "it should 

notify the requester of the defect. This the CIA has not done. 
Nor has the CIA offered assistance in reformulation of the request 
to comply with the Act, a practice recommended by the Attorney 

General's Memorandum. There is, of course, no reason why this 

should be done, since Mr. Weisberg's request reasonably describes 
the records he is seeking. 

As the CIA well knows, my client is poor, 01d, and suffers 
from circulatory problems which seriously limit his work. He is 
anxious to continue his work and cannot afford to let you keep on 
playing games with his information requests. For this reason I am 
providing you with a list of some authors who have written books: 
and articles on Dr. King's assassination even though the Act does 
not require this and you have not requested it. 

Although this list is not complete, it does include the 
principal writers who have published books or articles on Dr. 
King's assassination. They are: 

1. Harold Weisberg, Frame-Up: The Martin 
Luther King/ James Earl Ray Case 

2. Gerold Frank, An American Death 

3. William Bradford Huie, He Slew The Dreamer 

(subsequently republished as Did the FBI Kili Martin 
Luther King?)



4. Mark Lane, Code Name Zorro! 

5. Dick Gregory, code Name Zorro! 

6. George McMillan, The Making of an Assassin 

7. dim Bishop, The Days of Martin Luther King, Jr. 

8. John Seigenthaler, A Search for Justice 

9. Clay Blair, The Strange Case of James Earl Ray 

10. Fred J. Cook 

li. Bernard Fensterwald, Jr. 

12. John Kaplan 

I trust that now that you have been provided with these 

names and titles you will cease stalling compliance with Mr. 

Weisberg's request and provide the requested materials forthwith. 

If I can be of any further assistance, please do not 

hesitate to call or write me. j 

& - ; Sincerely yours 

Line Yh 
James H. Lesar | 
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Attachment 3 Civil Acticn No. 77-1997 

DEPARTMENT OF STATE 
Casa No. 729-119 

    Washington, 0.C. 20520 

Ry 

~~
! 

~I
 

June 22, 19 

Mr. dames H. Lesar, 

Attorney at Law 

1231 Fourth Street, S.W. 

Washington, D. C. 

Dear Mr. Lesar: 

oy
 

cr
 

0 I refer to your letter of June 11, 1976, addcresse 

Mr. Gene F. Wilson, Freedom of Information Coordinat 
Central Intelligence Agency, in which you reguest 
of your client, Mr. Harold Weisberg, access to all 3 
pertaining to Dr. Martin Luther King, Jr.; recorcés cert 

to Dr. King's assassination; records pertaining to Jane 
Ray, under whatever name or alias; all records and cata 
‘relevant to the'above, as itemized in your letter. 

  

    

  

My colleagues and I have reviewed one — 

referred to this Bureau, and we have deter 2 

cf this document constitutes an investigato or 
for law enforcement purposes, to the extent t th 

tion of such records would (E£) disclose inve ohegees 
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and procedures. That portion is, therefore, exen 

disclosure under Section (b)(7) of the Freedom of a Zormation 
AGE (5 USC 552). The sense os the deleted p portion eae: i 

  

  

   

  

Canadian passport in the name of Ramon George Sneya, £0 
which is already in the public domain. The Freadom of Intor- 
mation Office, Bureau of Public Affairs, will be in ch 

with you regarding the released portion of this document. 

You should be aware that, under the Freedom of Information 
Act, you have the right to appeal this determination to the 
Council on Classification Policy under the Devartment of State's 

regulation on appeals, a copy of which is enclosed. 

Sincerely, 

vase a Peete 

Richard D. Vin 

Deputy Assista 

Bureau of Eurod 

  

Enclosure: 

Appeals regulation. 
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MR. LESAR: I think that is not the point. The 

point is not that he can make an educated guess but he knows 

that the material in fact has been published in a book or it 

was in a court proceeding. That is the point. 

THE COURT: All right. | 

What is the next category? I teke it there is.a 

whole report being withheld here somewhere, isn't there? 

MR. METCALFE: A whole report being withheld? No, 

Your Honor. The only materials that have been withheld in 

their entirety, I believe, are, as I mentioned earlier, 

Exhibits 17 and 18, part of Sypendtix A, which are entirely 

classified, and the Memphis PD records; and there are also 

29 pages of Atlanta PD records. 

That may be the only remaining category. 

If I could quickly add, though, Your Honor, the 

Court is clearly looking for possibilities and IT would feel 

negligent if I didn't suggest, because of the expurgated 

copies of each of these pages that you were just speaking abou. 

a moment ago as the category of 7(d), 7(c) and 7(e} being on 

file with the Court, if Your Honor looked at the expurgated 

copies and saw one or two that raised a suspicion in your 

mind -- 

THE COURT: I could ask for that. 

MR. METCALFE: -- you could identify them that sete at 

we would be glad, of course, to comply with the Court's
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look at five. I reach in and pick out five and look at them. 

I find those five are all as you represent. In other words, 

that is another way. 

MR. METCALFE: A spot check. 

THE COURT: What we call a spot check. I don't want 

to do any of this, you understand, but I feel some obligation 

about it. I am trying to explore with you. 

I suppose that kind of technique would be agreeable 

with you, Mr. Lesar. 

MR. LESAR: I think so, as long as the sample is 

adequate. 

It is possible that there may be enother innovation 

that I might suggest. I .really haven't thought it through. 

At times in connection with another case that we have pending 

for King assassination materials, we have suggested to the 

Department that really rather than going through all the time 

and expense of deleting under 7(c) and 7(d), that they just 

ought to call Mr. Weisberg up and ask hin what he knows about 

someone and whether or not it is public, what he knows is 

public. 

THE COURT: What he knows isn't public. I am not a 

bit impressed with that argument in your papers. The fact tha 

he can make a very educated guess as to what somebody's name | 

is has nothing to do with whether or not the document can be 

released.


