IN THE UNITED STATES DISTRICf COURT
FOR THE DISTRICT OF COLUMBIA
HARCLD WEISBERG
Plaintiff,
v. Civil Action No. 77-1997

CENTRAL INTELLIGENCE AGENCY,
et al.,

Defendants.

/

REPLY TO PLAINTIFF'S SUPPLEMENTAL OPPOSITION
TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

Introduction .

Plaintiff has filed a supplemental opposition to
defendants' motion for summary judgment, reformulating many
assertions which have been amply resolved on the record and
in oral argument in this case. However, as plaintiff has
cited'additional case law for the first time at this juncture,
defendants are compelied to reply, only to further illustrate
that plaintiff's position is devoid of any merit, legal or
factual, particularly in light of recent developménts in the
law. On the basis of the foregoing, as well as the record
now before this Court, defendants respectfully urge this
Court to grant their motion for summary judgment.

‘Argument
I. DOCUMENTS CLASSIFIED BY NON—PARTY
AGENCIES ARE NOT UNDER THE CONTROL
OF THE AGENCY-DEFENDANTS AND THEREFORE

NOT SUBJECT TO THE JURISDICTION
OF THIS COURT

1/
Defendants have fully described by affidavits, ~ and

fully explained in their Reply Memorandum (p. 9-13), the

1/ Conley, Forcier, Jones, O'Riley and Woods Affidavits
filed on July 13, 1978.




disposition of each document referred to originating acencies

for direct response to plaintiff. However, with respect to

62 classified FBI documents, the defendants are not in a \k3u4¢

. ClhdquJJI
position to address the procedural and substantive bases for

their continued classification and are therefore ir no
position to adequately address their possible exemption from

disclosure under the F.O.I.A. Executive Order 11652 provides:

(A)  Information or material may be E.D- W
) down-graded or declassifiea by . Lt
the official authorizing the
original classification, by mw

a8 successor 1in capacity or
by a supervisory official

(B) Down-grading and declassi-
fication authority may also W h¢#—
be exercised by an official _ 6214&7

specifically authorized

under regulations issued

by the head of the Department

listed in Sections 2(&) or (B) hereof.

Executive Order 11652, Sec. 3, 37 Federal Registef 5211
(Part II) (March 10, 1972). (emphasis added). The only
exceptions to the President's clear order occur in those
rare instances in which the originating agency has ceased to
exist, or the originating agency's functions have been
transferred, by statute or Executive order, to another
agency. Executive Order 11652, Sec. 3 (C), (D) and (E).
Central Intelligence Agency Regulations provide:

- « . Any decisions to furnish - In

or to deny or .withhold requested

records shall be made only by~

employees and officials to whom

authority to make such decisions A@

has been duly delegated.
32 CFRS§1900.43. This sub-section as well as the appeal sub-section
32 CFR§1900.51 (e) (1) and (2), further provides that review
shall be made specifically in accordance with the F.0.I.A. and
EO 11652. Therefore the designated CIA officials are prohibited

by the Executive Order and by their own regulations from

reviewing the classification determinations of the F.B.I.
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Moreover, the Attorney General correctly and properly
concluded in his interpretation of the 1974 amendments that

. . . it is necessary to consider
documentary material contained

in one agency's files which has
been classified by another agency
as being an "agency record" of

the latter rather than the former.
. . . It is unrealistic to regard
classified documentary material

as "belonging" to one agency

for the purposes here relevant when
primary control over dissemination
of its contents, even within the
Government, rests with another agency.

The Attorney General's Memorandum on the 1974 Amendments
to the Freedom of Information Act, United StatesADepartﬁent
of Justice,vFebruary 1975, pp. 2-3. See Defendant's Reply
Brief, pp.-10-11. ‘

Similarly, in interpreting the original Freedom of
Information Act in 1967( the Attorney General stated,
with respect to all referrals, classified or not:

Where a record is requested which

is of concern to more than one

agency, the regquest should be referred

to the agency whose interest in

the record is paramount, and that

agency should make the decision to

disclose or withhold after consultation l
with the other interested agencies.

Where a record requested from an

agency is the exclusive concern of =
another agency, the reguest should be
referred to that other agency. )

Attorney General's Memorandum on the Public Informétion
Section of the Administrative Procedure Act, United Statés
Department of Justice, June 1967, at 22.

The DC. Circuit Court of Appeals recently relied, in

2/

part, = on that Attorney General opinion in determining that

2/ The Circuit Court primarily relied upon the Tenth

Circuit opinion in Cook v. Willingham, 400 F.2d 885 (10th Cir.1968)

involving presentence investigation reports, which it concluded

were not agency records, as they remained in the exclusive
control of (the) court despite any joint utility they may
eventually serve."
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An agency's possession of a document,

standing alone, no more dictates

that it is an "agency record" than 712‘0&0’7
the Congressional origin of a document, - &
standing alone, dictates that it is ’7}12!4 z
not. Whether a Congressionally

generated document has become

an agency record, rather, depends

on whether under all the facts of

the case the document has passed

from the control of Cengress and

become property subject to the

free disposition of the agency

with which the document resides.

Goland v. C.I.A., Civil No 76-1800 (DC Cir May 23, 1978

(attached to Defendant's First Brief as Appendix A), slip

opinion at 11-12. For citation to Attorney General's

Memorandum, see n. 46. Upon analyzing the copditions of j-}%4bfr
Egggigsasiflizzhimposed by Congress in referring the docu- 7245227?A
ments to the C.I.A., the Circuit Court concluded that any
decision to make a non-agency document public "should be
made by the originating body, not by the recipient agency".
Id at 13-14. .

Although the Court's decision is factually distinguishable
from the present case in which the referral documents
originated with another agency rather than Congress,
the Court's "contro} test" for defining "agency records"
for purposes of conferring court jurisdiction is directly
applicable to the present case. Indeéd by relying, in
part, upon the Attorney General's Memorandum,é/as Qéll as
the case of Friendly Broadcasting Co, 55 F.C.C. 24 775,

4/ .
775-76 (1975), the Court of Appeals has commended its

"control test" to any determination on referral documents,
whether they be referrals from one government branch to
another, or one government agency to another, and whether

the documents be classified or not.

3/ which applied to non-party agency referrals

4/ Id n. 46. In this case, an administrative court applied a
similar "control" analysis, in finding FBI documents not
to be "agency records" of the F.C.C.

5/ In Friendly Broadcasting Co., supra the documents were

not classified, but were provided to tne F.C.C. for its o
"use on the condition that the contents of the Report would

not be distributed outside this agency". 33 F.C.C. 23 at 776.

- 4 -

=

N
>t
o
=
el
k3
3
&

!
H
i
i




The plaintiff's reliance on one lone case, Church of

Scientology v. Air Force, C.A. No. 76-1008 (&April 12, 1978)

(first attachment to plaintiff's Supplemental Opposition
Erief) hardly compels a contrary conclusion. That case,
decided before the4Cour£'of Appeals decision in Goland, supra,
neither determined whether the documents in question were
classified or not, nor applied the "control test" articu-

lated first in Cook, v. Willingham, supra, and more recently -~

in Goland, supra. Compare Serbian Eastern Orthodox Diocese

v. Central Intelligence Agency, Civil No. 77-1412 (bD.C. July 13,

1978) (attached hereto as Appendix A), slip opinion at 2-3.

Despite the weight of judicial precedents concluding
that a court lacks jurisdictionrover documents originéting-
with non-party agencies, at ieast where the control over the
distribution of those documents is not referred as well, Defendants
have submitted affidavits in defense of each and every
document withheld by non-party agencies that was not classified.
This was done as a matter of discretion in order to insure
maximum disclosure té plaintiff and the maximum available
information to enable the court to reach a determination on
this case. Thg Court may determine, on its own, whether it
has jurisdiction over any non-party exemption claims.

However with respect to élassified referrals, defendants
may not exercise similar discretion. For such discretioﬁary
reviéw with a view to ultimate release.would not only be
prohibited by Executive order and regulations but night
ultimately subject the officials exercising such discretion
to criminal liability undexr 18 USC§798.

Accordingly, defendants and the Court have no choice but
to defer to another agency and another forum for a determination
on documents classified by an agency which is not a party to

this action.
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: II. THE JURISDICTION OF THIS COURT
DOES NOT EXTEND TO AN AMENDED
REQUEST DATED OCTOB3ER 3, 1978,
WELL AFTER SUBMISSION AND ORAL
ARGUMENT OF DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT

Plaintiff contends ‘that defendant Central Intelligence
Agency "has not retrieved all documents reasonably described

by plaintiff's request" solely because it already failed to

produce all files pertaining to all authors or all publications
ﬁ—w

on the assassination of Dr. Marti er Kir Jr., whether
or not those files may be retrieved by the of Dr. Martin
-6

Luther King, Jr. or James Earl Ray.
“ o

o —

Plaintiff now suggests an interpretation of his original
1/

request numbered 6  that would be as unreasonable as an inter-

8/
pretation of request numbered 1~ that would include i332£§§

on alldndividuals that ever.kpew_Dr.

whether or not they are included in the

Martin Luther

s retrievable
e

by referen: o Dr. King's name. One would have to conduct an
e ————

independent investigation of Dr. King's life in order to comply

6/ Curiously, the first release to plaintifi on April 26,
1977, primarily included published materials that were
retrieved by reference to the name of James Earl Ray. See
Wilson Affidavit, Exhibit G. In his subsequent appeal,
plaintiff protested that "What you have sent me is ludicrous."
See Wilson Affidavit, Exhibl 3 7AN Db }

T INMIeTd; 1n Crtese—thie—"
lawsuit, plaintiff further complained that "Virtuallv all of
the records releaggigxnnuasgg:gﬁ—néﬁg x ings."
Amended Complaint, para. 9. n light of plaintiff's parent

interest in receiving retrievable lished a¥ticdes,
the Library o ice of Centra DL
list of over 350 additional articles retrieved in response
to plaintiff's request and informed the plaintifif that the
publications were available in their entirety, should the
plaintiff still wish their disclosure. Wilson Affidavit,
para. 14. 1In light of plaintiff's qutrage over the published
materials he did receive, it would have been all the more—
(inteasonable to expend additional energy researching and
locating published materials beyond those retrieved by
reference to the original subjects of his recuest. See
also, documents numbered 225, 313 317, 318, 319, 320, 321,
337, 337, 342.

7/ Plaintiff's request numbered 6 included "iaajgmlgags,
Egmmggg;:ies, reports, or investigations on orTin any way
pertaining to aﬂy publishe s”on the assassina-
tion of Dr. T Lucther King, Jr., or the authors of said

8/ Plaintiff's request numbered 1 inclucded "all records
pertaining to Dr. Martin Luther King, Jr."
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with such a request. Likewise, to comply with plaintiff's

interpretation of his Tequest numbered 6, one would have to
éngage in independent research in order discove independe nt
of the retrievable records on the assassinatioﬁ of Dr. King,

the identity of ali authors who have ever written on that
subject. Then, and only then, would'defendants be able to
determine whether analyses on such published works, or on the
authors themselves,Aexist in their files. In all likelihood,
the disclosure of such documents on third éarty individuals,
even if they'existed, would have pPrivacy implications.

Is it reasonable, under the aegis of the Freedom of
Information Act to expect the government éo engage in
exhaustive fesearch of published materials, that not only are
available to plaintiff, but that may even be more familiar to
plaintiff than to defendants? 1In analyzing an agency's
obligations under the F.O.I.A., the Ninth Circuit Court of
Appeals has distinguished "library material" from documents
that reflect "the structure, operation or decision-making

\'N

- functions of the agency". SDC Development Corp. wv. Mathews,

542 F 24 1116, at 1119 (9th cir 1976). The Court of Appeals
i . S/
" noted that the legislative history of the act

discloses deep congressional concern

with the ability of the American

people to obtain information about

t intern rkxings o eilr
government. Such information, Congress
found, is“vital in a democracy, for )
government by the people can be a reality
only where the electorate can oversee

the activities and decisions of public
officials and agencies.

Id at 1119. It therefore concluded that there is such a
"qualitive difference" between the type of records intended

to be made available under the F.O0.I.A. and a library
e e g

9/ S. Rep. No. 813, 89th Cong. lst Sess 5 (1965)
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reference system, that the latter could not be deemed "agency

records" for purposes of the F.0.I.A., explaining

the material prepared by the
agency was primarily of a reference
nature, and its values lay not in
the substance of its content, which after
all is freely available in various
publlcatlons throughout the world,
but rather in the effort of accumulation,

organization, and abstraction. 4o /7L.

1d at 1121. Thus, the C.I.A. did not provide books located Af

in the C.I.A. librizz_ggnge:aang the assassination of Dr.

Martin Luther King, Jr. See Savige Affidavit, para. 9.
Those "analyses, commentaries, reports, or investigations"
ertaining to such publications that were retrievable by

reference to the named subject of this request were produced.

Supra n. 6. Any additional documents that cannot reason;ply

be identified from plaintiff's request without engaging in

independent research are not reasonably described by that

request nor reasonably within the scope of this litigation.

St bt

See Supplemental Gambino Affidavit (filed on July 13, 1978),
e

para 1. The C.I.A. is not required to "organize its £files in

the form in which an F.0.I.A. request is made. Irons

v. Schuyler, 465 F2d 608, 615 (DC Cir 1972) cert. denied 409

U.S. 1076 (1972); See also Goland, supra, slip opinion

at 26. If an agency has not previously segregated,  or

indexed the requested records, as described by the plaintiff,

production may be required only "where-the agency can

identify that material with reasonable effort." National

Cable Television Ass'n, Inc. v. F.C.C. 419 F24 183, 192 (DC

Cir 1973), relied upon in Goland, supra, slip opinion at
27.

The C.I.A. has no indices or compendia that would
identify the documents that plaintiff now alleges to have been
requested (First Supplemental Gambino Affidavit, para. 1),

———
without engaging in exhaustive research as described above

or, alternatively, without undertaking a page-by-page review




~of all records in C.I.A. files, (Savige Affidavit, para.
S.); Therefore, such documents could not possibly be
identified with a reasonable amount of effort, as plaintiff
;eems to imply. Plaintiff's Supplemental Opposition Brief,
p. 4. .
Plaintiff did not suggest until his opposition to
defendant's motion for summary judgment the Efsigth of his

interpretation of request number 6. Since that interpretation -
———————

cQuld not have been forseen nor have possibly occurred to

defendants prior to the amendmept that plaintiff made at that
P

time (as well as administratively by letter dated October 3,

1978), plaintiff's suggestion that defendants have acted in
bad faith in this regard is unfounded and quite absurd.
If such an interpretation was intended at the time of
the request, lg'/such a request was, at best, ambiguous. As
such, plaintiff can not be heard, at this late stage to
clarify or amplify it. Goland,v§gg£g slip opinion at 30-
31. Nor can plaintiff impute any bad faith to defendants'
inability to anticipate his totally unforeseen interpretation
or to defendants efforts to clarify it at this stage.
Plaintiff has only introduced evidence of his subsequent
efforts to amplify his request. The factual record before
————
this Court clearly and uncontrovertably establishes  that
"all'identifiablevrecords have been retrieved from those
C.I.A. record systems éhat could conceivably contain
responsive documents" Savige Affidavit, paragraph 5. That
conclusion is supported by as thorough a description of the
extent of the search, as security would permit. To divulge
any more detail on the files and compornents searched
could divulge classified records systems, classified
because, their identification would divulge the intelligence

information and activities contained therein. Savige Affidavit,

©10/ An intention that is seriously doubted in light of subsequent
protests by plaintiff concerning published works that were
produced, supra n. 6. S




“paragraph 3 and 4. However, defendants respectfully suggest
that the Court needs no further detail to conclude that the
search was as conscientious and thorough in this case as
is possible. .

III. NO MATE&IAL ISSUE OF FACT EXISTS
ON THE RECORD THAT WOULD PRECLUDE

SUMMARY JUDGMENT AT THIS TIME OR
WARRANT DISCOVERY OF ANY KIND

The sole issue for the Court to resolve is legal rather
than factual -- whether all information that defendants have
withheld from public release, is legally e#empt from the
disclosure provisions of the Freedom of Information Act.

In resolving that issue, the Act requires review de novo

of the exemptions claimed.‘ 5 U.S.C 552(a) (4) (B). The normal
procedures for de novo review and for granting or édenying
summary judgment in Freedom of Information Act cases was
most recently set out by the D.C. Circuit Court of Appeals

in Ray v. Turner, Civil No. 77-1401 (D.C. Cir., August 24, 1978),
(attached to Notice of Filing, September 12, 1978), slip
opinion at 8. The Court of Appeals went to great lengths

to deiineate the nature of de novo review, the burden of
proof that the government must_shoulder, and the manner in
which any question or controversy should be resolved.

The Circuit Court reemphasized that, in most instances,
FOIA cases should be resolved on the basis of detailed
government affidavits. *Id. slip opinion at 17. However,
wherever a judge is uneasy, or has any doubt that he wants
satisfied, he may, in his discretion, order in camera review.
However the Circuit Court cautions:

In camera inspection requires effort
and resources and therefore a court
should not resort to it routinely on
the theory that "it can't hurt." When
an agency affidavit or other showing
is specific, there may be no need

for in camera inspection.

Id. slip opinion at 16.
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> The resolution of FOIA caées by affidavit and, where
necessary, by in camera review was recommended by Congress
in enacting the 1574 amendments to the Act. Id. slip
Spinion at 9-16. However in national security cases,
substantial weight should be accorded government expertise
on the question of the adverse affect disclosure may have on the
national security. Id. at 12 and 14. De novo review is
primarily dependent on detailed government affidavits which
should include relatively detailed analysis of the material
withheld énd indexing that subdivides the documents into
manageable parts, cross-referenced to the relevant portions
of the government justification. Id. slip opinion at 8.

The government has met this burden of proof. The

first Owens, Zellmer and Gambino Affidavits contain specific,
detailed explanation for the withholding of each type of
informatiog categorized in the respective Document Disposition
Indices. The categories describe the specific content of the

documents and are itemized for each document segment along
11/

with the correspondént FOIA exemptions. The supplementai
Owen affidavit filed on October 6, 1978 provides even
further details and.justifications, deletion-by-deletion
where necessary, to describe the 31 documents withheld

by the CIA in their entirety, so that plaintiff and the

Court may focus on the specific areas of dispute and the

specific exemptions for which each portion has been withheld.

11/ Plaintiff, however, objects to this specificity, claiming
that it is an attempt to create new exemptions. Weisberg
Supplemental Affidavit (filed October 10, 1978), paras. 26

and 28. On the contrary, it was an attempt to provide more
detail for each deletion than the mere recitation of the

FOIA exemptions relied upon. Although the s&xucture and

cross-reference may have bee ard d cumbersome, as a
result of me tion, plaintiff can y object

to the detail that has been provided as a result.
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*0f the CIA documents released with portions deleted, the

Supplemental Gambino and Owen Affidavits (filed October 3,
1978 and October 6, 1978 respectively each accompany
annotated copies of the documents in question that
reflect which category of information is contained in,
and which exemption applies to, each deletion. The further
detail now provided will facilitate the elimination of
duplicative or coextensive claims of exemption and emphasize
the exemptions that will require the Court's determination
in order to resolve the proper withholding of the exempted
information.lz/ Thus, defendants have fully met the burden
of proof suggested by Ray v. Turner, supra, slip opinion at
8. .

Despite defendants' extensive efforts to provide adeguate
detail to assist plaintiff in focusing on the legal issues
in this case, plaintiff prefers to focus on irrelevant assertions
concerning prior requests and prior litigation. Whatever
reference plaintiff has made to the instant case has had no

relation to the issues before this court for resolution.

Rather than addressxng the current exemption claims, plaintiff
13/

prefers to dispute information already released to him,

to complain of the limited value to plaintiff and
14/

to the CIA of documents already released, and to debate

12/ The first Zellmer Affidavit (CIA), Forcier Affidavit (State)
and Wood Affidavit (FBI) required no further clarirication oxr
supplementatlon as only one category of information was withheld
in each. The O'Riley Affidavit (Navy) already specified which
exemption applied to which deletion. The Banner Affidavits (NS2)

already explained that Exemptlon 1 and 3 were claimed coextensively

to withhold all 27 documents in their entirety. First Banner
Affidavit, paras. 6, 7 and 8.

13/ Plaintiff's Supplemental Opposition Brief, p. 8; see
also Weisberg Supplemental Affidavit (filed October 10,

1978), para. 10.

14/ Weisberg Supplemental Affidavit (October 10, 1978), para. 16.

-1 -




15/

- »propriety of activities of the CIA allegedly reflected therein.
Such an inquiry has no relevance in FOIA litigation. Lesar

v. Department of Justice, Civil No. 77-0692 (D.D.C. July 28,

1978) (attached to Notice of Filing, August 11, 1978), slip
opinion at 2.
Plaintiff further challenges the thoroughness of defendants'

search for documents by broadening his reguest with each
stroke of the pen to encompass all authors on the King
16/

assassination,  all records on outher ristian
18/
Leadership Conference, all records on "Black Power Elements",
- 19/

and even records on allege surveillance of plaintiff himself.

The Court lacks jurisdiction over any such documents and
—~

therefore assertions and speculations as to the existence of

such documents are not material issues in the instant action.

Supra, pp. 6-10, and Defendants Reply Brief, pp. 6-9.

Indeed, plaintiff's conjecture and speculation as to the

probable existence of any additional documents,gg/are

likewise insufficient to create any genuine issue of fact.

As the D.C. Court of Appeals recently stated: ‘
Even if we assume that the documents

plaintiffs posit were created, there
is no reason to believe that the docu-

15/ 1d., para. 1ll.
16/ Plaintiff's Supplemental Opposition Brief, p. 4.
17/

17 Weisberg Supplemental Affidavit (October 10, 1978),
para. 13, 14, and 15.

18/ Plaintiff's Supplemental Opposition Brief, Ds 7.y
Weisberg Supplement Affidavit (October 6, 1978), para. 105.

19/ Weisberg Supplemental Affidavit (October 6, 1978) paras.

24 and 27.

20/ 1Id., paras. 99, 101 through 104.

- 13 -

-
=
2
Ed
£
=
4
=
=




ments . . . still exists, or, if they
exist, that they are in the possession
of the CIA. Moreover, even if the
documents do exists, and the CIA does
have them, the Agency's good faith would
not be impugned unless there were some
reason to believe that the supposed
documents could be located without an
unreasonably burdensome search.

Goland v. CIA, supra, slip opinion at 26. /3;‘4,,/_&
Mere assertion that the plaintiff believes a document f}l 5'
to exist, that a document must exist or that it is ?,) (/T ml

incredible that a document does not exist will no: be

sufficient to create any triable issue of fact. Patterson v.

DEA, Civil No. 78-0035 (D.D.C. July 7, 1978) (attached hereto

as Appendix B), slip opinion at 2-3. Plaintiff must establish
uf”’1~a more than a mere suspicion to impeach the credibility of a
be S e g
(ﬁ1\‘a responsible government official who has attested to the
—_—

uncontroverted fact that no additional documents have been

located. DiModica v. U.S. Department of Justice, Civil No.

75-2480 A (ND Ga., April 19, 1977) attached hereto as

Appendix C) and Serbian Eastern Orthodox Diocese v. CIA,

supra, slip opinion at 9-10.

The most outrageous and egually unsubstantiated of
plaintiff's assertions are those directed at the credibility
of government officials. Plaintiff attempts to corroborate

his continual harangue that "all lie, all file false affidavits,

21/
all resort to trickery", etc., by citing broad generalities
22/ s
and distorted hearsay.  Thorough government affidavits

will not be undercut by mere assertions of bad faith or
misrepresentations. Ray v. Turner, supra, slip opinion at

17. Affidavits based on hearsay and conjecture do not create

21/ Weisberg Supplemental Affidavit (October 6, 1978), para. 3.

22/ 1Id., paras. 11-12.




! San issue of fact where none exists, nor do they merit the
Court's consideration in ruling on a motion for summary
23/
judgment. Patterson v. DEA, supra at 2-3. "Other-

wise, agencies could be forced to litigate the issue of

the existence vel non of the requested documents in every 4 # J
case.” Id at 3. Plaintiff's failure to focus on the legal
_ )

issues to be resolved in this action is not for want of
relevant information on the records (for such has been ampiy
provided by defendants), but for want of any material issue
of fact that could further forestall judgment in defendants’
favor.

Disputed facts do not exist in a traditional sense in
FOIA cases. Plaintiff's suggestion that facts are in the
exclusive possession of the defendants implies that only
by release of the documents themselves would the facts be
resolved. Plaintiff's argument that he should be provided é;’ﬂn/;¢7
with the documents or with further details as tc the content //27
of the documents so that he can prove that the documents are /2L14&7

not exempt, is paradoxical. Such a theory for the resolution

23/ 1Indeed, Rﬁle 56 (e) of the Federal Rules of Civil )

Procedure, requires that: 4}Vv“
w7
Supporting and opposing affidavits
shall be made on personal k ledge, (/‘/131
shall set forth mﬂa?%m‘d-
be admissible in evidence, and shall
show affirmatively that the affiant

is competent to testify to the matters
state erelil.

In the instant case, plaintiffs affidavit, although
presumably submitted to show the reasons plaintiff can
not present facts to support his oppositon to summary
judgment must nevertheless, satisfy these fundamental
reguirements. Plaintiff's affidavits which either distort
or ignore the facts that are available to him, continually
digress from the legal issues that remain to be resolved,
Were they to merit any formal response, the only response
appropriate would be a motion to strike.

= J5 =




»of an FOIA dispute would result in the denial of summary
judgment in every FOIA case. Clearly summary judgment following
de novo review of thé legal issues and, where necessary, -in
éamera review of the documents in dispute is ﬁhe only possible
procedure to resolve such cases. Ray v. Turner, supra.
Plaintiff's reliance on the limited holding of NAGE v.

Campbell, et al. (D.C. Cir. May 79, 1978) (attached hereto

as Appendix D) is therefore misplaced. That exemption 4 case
is neither legally nor factually analogous. The application
of the exemption claimed in that case did not depend on the
coﬁtent of the documents at issue. Indeed all parties were
in agreement that the documents at issue contained certain
financial data. The sole issue to be resolved was the
competitive harm that release of the specific provisions and
figures would wrought. The threatened companies intervened
to introduce factual bases for the :ompetitive harm that
they, and the government, alleged.g;/. In contrast,
plaintiff had introduced no evidence that warranted the
summary judgment that was granted to it. Not only did the
Court of Appeals recognize that a triable issue of fact had'
been overlooked, but it distinguished that because of the unique

factual issue of competitive injury that was crystallized in

24/ Plaintiff desired access to the exact terms of
proposed insurance plans or changes in existing insurance
plans prior to their final publication, - presumably to
play a role in those negotiations.

- 16 =




in the record and because of the ability of each party to
introduce factual information on that issue)oé~that the case
could not be resolved on summary judgment for either side.

The existence of such clear factual issues is rare in

FOIA cases. In the instant case, plaintiff has offered nothlng,é A‘
¢’

but idle assertions of bad faith, and misrepresentation)
W

based on gonjecture and hearsay, supra. He has conceded . d

that it is impossible for him to respond any further "to all,

i

the sworn untruths, deception and misrepresentations made by

the CIA in this matter." Weisberg Supplemental Affidavit

V- B e

(October 6, 1978), para. 23. Clearly, he has been unablé to 7¢&T’
create any material dispute of fact on an& issue ts which he
has attempted to respond. Based on the irrelevance of plaintiff's ¢
objections to the government showing, and by the objectionable
line of discovery already attempted in this case, it is
improbable‘that any material issue of fact would be pursued
and inconceivable that any could be establis%igbdlet alone

S
resolved, through discovery. This case may only be resolved

by procedures recommend by Congress and the Courts. Ray v.
25/
Turner, supra.  Under the proper procedures and standards,

25/ Plaintiff"s reliance on language in a concurrlng opinion
in Ray v. Turner, supra, is of little persuasion, in light
of the majority's clear ruling, that

[Aldequate adversary testing would be
insured by opposing counsel's access
to the information included in the
agency's detailed and indexed
justification and by in camera
inspection.

- 17 -




for review, defendants' motion for summary judgment should

be granted.

IV. PLAINTIFF'S SUGGESTED CORRECTION
OF DEFENDANTS' BRIEF IS DECLINED

Plaintiff's suggestion that defendants did not correctly
or completely reflect the transcript of his counsel's oral

argument in the matter of Lesar v. Department of Justice,

Civil Action No. 77-0692, is not taken lightly. See

Plaintiff's Supplemental Opposition Brief,.pp. 8-9.

Continuation of Footnote 25
Id. slip opinion at 9.

. . . [Tlhe government's burden does not

mean that all assertions in a government

affidavit must routinely be verified by

audit. . . . When an affidavit or showing

T W& - L
if accepted, that the documents are LM’W
exempt, these exemptions are not to be *{fﬁ?ﬁ(~

undercut by mere assertions of claims
of bad faith or misrepresentation.

Id. slip opinion at 17. (emphasis added)

The Court of Appeals opinion is entirely consistent
with that rendered earlier this year in Goland v. CIA,
supra, slip opinion at 24., to which the Court added

s s ® [I]%WWet,'the
district cou as discretion to forgo

discovery and award summary judgment
on the basis of affidavits.

Moreover these two opinion of the Court of Appeals,
one contemporaneous to, and the other subsequent to, the
NAGE opinion, upon which the plaintiff so heavily relies,
are the clearest indication that the Court of Appeals
did not intend its limited holding in NAGE to have any
of the broader ramifications that plaintiff suggests.

= I8 1=




Plaintiff continues to argue, against the great weight
of precedents to the contrary (See Defendants' Reply Brief,
p. 22-24), that wherever he can devine the possible content
éf the documents at issue from information already available
in the public domain, thé defendants' refusal to confirm or
deny his suspicions by waiver of the exemption claimed is
improper. Plaintiff's counsel's similar argument in the

analogous case of Lesar v. Department of Justice was

categorically rejected from the bench. (attached to
Defendants' Reply Brief at Appendix L). Transcript at
42, No amplification of that transcript to reflect
plaintiff's counsel's reply and futile atéempt to pursue
the issue further could possibly alter Judge Gesell's

opinion expressed during oral argument and further decided

in his memorandum opinion that: 4A
The fact that an expert can piece W‘é; &% ’

together identifying data does not a/

make the identification in question .
automatically part of the public Vr\ﬁ&=
domain.

Lesar v. Department of Justice, Civil No. 77-692 (D.D.C.,

July 28, 1978) (attached to Notice of Filing of August 11,
1978) slip opiﬂion at 6. See also, Judge Sirica's opinion
in Fensterwald v. CIA, Civil No. 75-987 (D.D.C. July 12,
1978) (attached to Defendants' Reply Brief as Appenéix

M) slip opinion at 4-5. )

It is therefore specious for plaintiff to argue that
defendants have misrepresented the content of the hearing
transcript or the events that transpired before Judge
Gesell on that day. Judge Gesell's memorandum decision
and the weight of judicial authérity cited in Defendants'
Reply Brief should dispel any doubt that plaintiff's recurrent

argument neither prevailed then nor could prevail today.

AL SR
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Despite the volume
plaintiff has failed to
issue of fact. Nor has

could preclude judgment

CONCLUSION
of paper subitted in this litigation,

introduce a single genuine or material

he articulate any legal argument that

in defendants' favor as a matter of

law. Accordingly, defendants respectfully urge this Court

to grant their Motion for Summary Judgment.

October 16, 1978

Respectfully submitted,

/ﬁ/ﬁ /&

BARBARA ALLEN BABCOCX
Assistant Attorney General //f

EARL J. SILBERT
United States Attorney

E il P
’4_7;1/&' - L. S — <&
LYNNE K. ZUSMAN = .

//; ’ X\ i

//)14 (e /\_),/1»-\\_,/
JO NN DOLAN

Attorneys, Departmnnt of Justice
10th & Pennsylvania Ave., N.W.
Washington, D.C. 20530
Telephone: (202) 739-4671
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i UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SERBIAN EASTERN ORTHODOX DIOCESE
FOR THE UNITED STATES OF AMERICA
AND CANADA et al.,

Plaintiffs,

Ve Civil Action No. 77--1412

ZNTRAL INTELLIGENCE AGENCY
et al.,

v '
FILED
Ji 131978

JALES F. CAVEY, Clerk

Defendants.

MEMORANDUM OPINION

it This Freedom of Information Act [FOIAj matter is
before the Court upon defendants' motion for summary judgment.
éf After an initiil release of 22 decuments, defendants, after

gi further search_/ have located numerous documents responsive

: to plaintiffs' request. Fifiteen (1l5) of these documents were
released in their entirety and of those remaining in dispute,
53 have been withheld in part, 10 have been withheld in toto,

and 237 have been referred to the agencies wherein they

originated’ for a releasability determination.

Plaintiffs' opposition rests on three basic grounds.
They first protest defendants' policy of referring document
i requests to originating agencies. They further contend that

their presentation of an opposition has been hampered by

Defendants! task was complicated by the fact
that the searches needed to cover separate
files. relating to various transpositions cf

; plaintiffs' official Church title, i.e.,

i "The Church of Yugoslavia," "The Serbian

; Church," "The Yugoslavian Church," as well

as other variants. Defendants have stated

that most of the additional documents surfaced
in response to FOIA requests by various indivi-
duals made in the same tirs frame.

1=
~N
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defendants' refusal to make non-conclusory showings with
respect to factual matters in their exclusive possession,
and seek an order of this Court compelling a more extensive

Vaughn v. Rosen index of withheld documents. Finally,

plaintiffs have filed substantive opposition to defendants'

invocation of FOIA exemptions 1, 3 and 6. 5 U.S.C. § 552{h).

A. Referral of Documents to Originatirng Agency.

As stated previously, some 237 documents were
referred to originating agencies for a determination as to
releasability.g/ Plaintiffs contend that "[t]he FOIA pre-
cludes an Egency possessing responsice [sic] records fo defer -
to another agency's determination as to disclosability."
Memorandum of Points and Authorities in Support of Plainiiffs'
Opposition to Defendants' Motion.for Summary Judgment
[Plaintiffs' Opposition] at 3; Plaintiffs suggest that the
FOIA provision authorizing an agency receiving a request to
consult anothef agency which possesses "substantial interest
in the:determination of a reguest" impliedly prohibits the
widespread~gove;nment practice of referring documents to an
originating agency for an exemption determination. 5 U.S.C.

§ 552(a)(6)(B)(iii). We cannot agree. Applicable government
regulations require that an originating agency review documents
_before any declassification. See Supplementary Affidavit of
Gene F. Wilson (March 17, 1978) at § 4. It is clear tﬁat such-
agency is better equipped to determine the propriety of

asserting exemptions. Recognizing that the requested agency

.

2/ 213 of these documants were referred to

T the FBI, where they were processed pur-
suant to various FOIA requests to the
FBI and are the subject of another suit
decided this date. Serbian Orthodox
Church et al. v. F.B.I., C.A. 77-1404.




A

will in all likelihood endorse an criginating agesncy's with-
holding recommendation, we believe that no purpcse can he
served by directing the requested agency to expend time a4
energy in preparing its own justification for withholding.
Furthermore, the-course suggested by plaintiffs would mzake

it necessary for each of many agencies in possession of docu-
ments to make separate disclosability determinations. No
purpose will be served by forcing separate agencies of the
Government to make numerous individual }esponses respecting

a particular document; plaintiffs"interests are adequately
protected-by one thorough analysis of each document. We
therefore decline to establish an implied statutory prohibition
which we find to be inconsistent with the underlying purpose
embodied in the FCIA. See Attorney Genefal‘s Memorandum on
the Public Information Section cf the Administrative Proc.'dure
Act at 24, U.S. Department of Justice (19567) (agency with

ararmount interest should make disclosure decision).
p B

B. Applicable Exsmptions.

Defendants have advanced three exemptions in support

of their varied withholdings and deleticns.

Exemption 1 - Materials "(A) specifically authorized
under criteria established by an Executive order to be kept
secret in the interest of national defense or foreign policy
and (B) are in fact properly classified pursdant to such
Executive order.” By affidavit submitted in conjunction with ,
its motion for:summary judgment, defendants maintain that they
have invoked exemption 1 only to protect documents classified
pursuant to Executive Order 11652. Affidavit of Robert E.
Owen (January 17, 1978) [Owen affidavit] at ¢ 2. Plaintiff

protests that it is unable to challenge defendants' assertion




of egemption 1 dﬁe to the ”gene:alized,"."non—specific,"
"yacillating and indefinite” arguments advanced in support of
the exemption claims. To achieve the protection of this
exemption, an agency need show only that proper classification
procedures have been followad, that the claim is not pretex-
tual, and that the contested docﬁment logically falls within

the category of exemption indicated. See Weissman v. C.I:A.,

. 565 F.2d 692, 697 (D.C. Cir. 1977).

Exemption 3 - Materials "specifically exempted from
disclosure by statute . . . provided that such statute (R)
requires that the matters be withheld £rom the public in such
a manner as to leave no discretion on the issue, or (B)

- establishes particular criteria for withholding or refers to

particular types of matters to be withheld.

By affidavit submitted in conjunction with its
motion for summary judgment, defendants maintain that they
have invoked exemption 3 only where information contained iﬁ
the materials "reveals intelligénce sources and metiods in
need of éontinued protection" or "because of the need to
protect information concerning CIA organization, prccedures,
names, official titles>and numbers of personnel employed by
the Agency, ..." Owen Affidavit at ¢ 2. Defendants point to

two statutes as "exempting statutes"” within the meaning of

exemption 3:

Section 102(d) (3) of the National Security
Act of 1947, which states in relevant part 5
v . . that the Director of Central Intelli-
gence shall be responsible for protecting
intelligence sources and methods from un-
authorized disclosure." 50 U.S.C.

§ 403(d) (3).

Section 6 of the Central Intelligence
Agency Act of 1949, which states in relevant
part ". . . the Agency shall be exempted from
the provisions of [any laws] which require the
publication or disclosure of the organization,
. . . names, [or] official titles, . . . of

" personnel emploved by the Agency." 50 U.S.C.
§ 403g.




Plaintiffs have not disputed,; and we find no reason
to reject, defendants' contention that these two statutes

are exempting statutes. Goland v. C.I.A., No. 76-1800 at

17-19 (D.C. Cir. May 23, 1978); Weissman v. C.I.A., supra

at 565 F.2d 694. Having reached this determination, we need
only decide whether the withheld information falls within the

area protected by the statutes. See Baker v. C.I.A., No.

77-1228 at 8 (D.C. Cir. May 24, 1978); Fonda v. CIA, 434 F.
Supp. 498,‘504 (D.D.C. 19877). éor the same reascns advanced
respecting exemption 1, plaintiffs maintain that they caznnot
preéare an adequate challenge to defendants' assertions, i.e.,

inadequacy of the Vaughn index.

Exemption 6 - "personnel and medical files and
similar files the disclosure of which would constitute a

clearly unwarranted invasion of privacy."

Defendants have asserted exemption 6 in two types of
situations. They have deleted "hignly personal information,
often of a potentially embarrassing nature" and instances
where "inéividual‘s names appear as incidental references
[since] the fact that an individual is the subject of a CIA
file or is mentioned in a record maintained by CIA is easily

misunderstood by the general public. . ." Owen Affidavit at

"4 19. See Memorandum in Support of Motion for Summary Judgment

[Defendants' Memo] at 6-7. Our function is %o pbalance the
competing interests in an effort to determine whether dis-—
closure will constitute a "clearly unwarranted invasion of

N

rivacy." See Department of Air Force <. Rese, 425 U.S. 352,
P Y I

373 (1976); Getman v. N.L.R.B., 450 F.2d 670, 674 (D.C. Cir.

1971). We are required to follow the prccedure articulated by




—P.ac

[

our Court of Appeals for making exempticn 6 determinaticns:
first, determine whether the information would constitute an
invasion of privacy, and if so, how severe; second, wejigh

the public interest asserted zgainst the invasion of privacy;
and finally, inquire as to whe-her alternative'methods of
obtaining the requested informaticn are available. Ditlow v.

Shultz, 517 F.2d 166 (D.C. Cir. 1975).

Preliminarily, we must, as é matter of law,ICUnclude
thaﬁ defendants' second jﬁstificaticn for withholding, i.e,
to protect individuals from public misunderstanding regarding
the significance of a person's inclusion in a CIA file, is
insufficient. We recently decided that exemption 7 (C) =--
embodying only an "unwarranted invasion of privacy" standarqd
-- did not provide a justification for the withholding of names
of contributors and recipients of fundsvin a Watergate-related
operation when based upon an interest of protecting wholly

innocent individuals from pullic embarrassment. Congressional

[0

tice, 433 F. Supp. 538,

n

"
vl

News Syndicate v. Department o

544" (D.D.C. 1977). Congress has placed a heavy burden upon
the Government when invoking exemption 6, and we are not

satisfied that this blanket asssrtion meets that burden.

C. Analysis of Vaughn v. Rosen Affidavit.

With the perspective articulated above, we have
reviewed the Owen affidavits. In order for us to properly
perform our duties in a FOIA coatroversy, an affidavit must .
be sufficiently detailed to permit a meaningful assessment

of the applicability of cited exemptionsvto materials not

produced. See Mead Data Central, Inc. v. Department of Air
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Force, 566 F.2d 242, 250-51 (D.C. Cir. 1977); Facific Archi-

tects and Engineering, Inc. v. Renegotiation Board, 50% F.2d

383, 385 (D.C. Cir. 1974); Cuneo v. Schlesinger, 484 F.2d

1086, 1092 (D.C. Cir.), cert. denied, 415 U.S. 977 (1974).
Unless defendants present information sufficiently detailed
to enable us to conclude that the withholding is justified,
we must deny their motion for summary judgment. See Naticnal

Cable Television Association v. FTC, 479 F.2d 183, 186 (D.C.

Cir. 1973).

After careful review of the Owen affidavits, we
have concluded that defendants' motion for summary judgment
should be granted with respect to documents 1, 2, 3, 4, 7,

11, 12, l7§ 19, 20, 23, 24, 36, 43, 46, 55, 56, 61, 68, 72,

75 and 76.-/ Fifteen of those documents have been released
in tote. As to the seven remaining, we have concluded upon
analysis that documents 2, 17, 24, 61, 68 and 72 are protacted
from disclosure by exemption 3, 53 U.S.C. § 552(b) (3), and

document 56 is protected from disclosure by exemption 1.

This leaves 63 documents remaining in dispute of

which 53 have been withheld in part and 10 in toto. With

respect to 16 of these documents to which exemption 6 has

been advanced in support of withholdings, the Owen affidavit

presents us no basis for balancing the competing considera-

tions. We also cannot determine whether particular with-

holdings are based upon the justification which we found
&/

unacceptable, supra, or upon an acceptable basis.

g/ Documents are numbered as indexed in the
Owen affidavit submitted January 20, 1578.

4/ Document 56 has been withheld based upca

T multiple exemptions, and the assertion of
an improper objection will not invalidate
an otherwise proper withholding.
(Exemption 1).




Accordingly, defendants' moticn for summary judgment should
be denied with respect to documents 8, 13, 14, 15, 21, 25,

34, 44, 54, 59, 65, 66, 67, 70, 71 and 74.

Defendants, with respect to 47 documents, have
supported their inveocation of exemption 3 with a conclusory
justification similar to that advanced for dccument 60,

i.e., "deleted portions contained information which could’
identify an intelligence source and were deleted pursuént

to exemption (b)(3)." Owén affidavit (Document Index).

It is impossible, faced with such justifications, to deter-
mine whether withheld information falls within the area
protected by the exempting statutes. 50 U.S.C. §§ 403(d) (3),
403g. To uphold the exemption claim, it is necessary to

give complete credence to the good faith of the affiant
compiling the Vaughn index. Neither Congress nor our Court
of Appeals sanctions such blind £aith. §gg'PHillippi v.
C.I.A., 546 F.2d ;009, 1615 n.i4 (D.C. Cir. 1976) (reguiring
agency to demonstrate that release will lead to unauthorized
disclosures); § U.S.C. § 552(a)(4)(5) (burden on agency to
sustain withholding action). Plaintiffscorrectly suggest
that indefiniteness in a Vaughn aifidavit "casts serious
doubt upon the comprehensive nature of defendants' review of
_ these contested documents...."” Memorandum of Points and
Authorities in Support of Plaintiffs' Opposition to Defendants'
Mofion for Summary Judgment at 19.

With respect to those documents also asserting
exemption 1, wé are unable to evaluate meaningfully the justi-

fications advanced by defendants. Defendants do not cite the

Felway—3 4 T
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dates of classification, the number of ény'classifying of ficer,
or the portions which are appropriately classified. This is
in marked contrast to the affidavit submitted in the relatocd

case decided this date, Serbian Eastern Orthodox Diocese for

the United States of America and Canada v. F.B.I.., C: B

77-1404.

we therefore direct defendants-to submit a complete
and detailed Vaughn itemization which will afford us a bagis
upon which to evaluate their exemption claims. This procedure
is consistent with directives recently issued by other juriges

of this Court. See Ayoub V. Department of State, C.A. 76-2202

(D.D.C., order filed July 1, 1977); Jaffe ' v. C.1.A., C.A.
76-1394 (D.D.C., ordar £ilsd Apr. 7, 1977); S. Rep. No.
93-854, 934 Cong., 2¢& Sess. 1415 (1974). This procedure is

preferable to, and should precede, in camera review. See

Philliopi v. C.I.A., suprs, 546 F.2d at 1013. If this pro-

cedure is unavailing, we will then reluctantly undertazke a

random in camera exzmination of withheld documents. See Ash

Grove Cement Company V. T

.7.Cc., 511 P.2d sl5, 817 (D.C. Cir.

1975).

— D. O+her Documents.

Finally, plaintiffs maintain that it is "incredulous”
that defendants possess no dccuments responsive to this FOIA’
request dated later than October 14, 1963. 'We do not share

plaintiffs' sense of frustration, but instead accepnt the

representations of defense counsel and affiants that all

responsive records have been processad. "[A]llegations of

conspiracy and cover-up are not relevant unless they relate

directly to defendants' refusal to release reguested documants




under the Act." Ayoub v. Department of‘State, supra at 12.
We are not inclined to exerciss our discretion to compel
discovery into this issue witrhout some factual basis which
would indicate that such discovery might unearth improper

withholding. See Goland v. CoT ols supra, at 23-31.

An Order consistent with the above has been entered

this day.

, John H. Pratt
Un{fed States District Judge

Julyf? | 1978

P-034-C IPiowag—rz g 3
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SERBIAN EASTERN ORTHODIX DIOCESE
FOR THE UNITED STATES OF AMERICA
AND CANADA et al., :

)
)
)
)
Plaintiffs, )
)
V. ) Civil Action No. 77-1412
) .
CENTRAL INTELLIGENCE AGENCY ) v
et al., )
) FILED
Defendants. ) r l
' Ju 13173
JAMES F. DAVEY, Clerk
ORDER"-

Upon consideration of defendants' motion for summary
judgment, plaintiffs' opposition thereto, and having deter-
mined that there are no relevant genuine issues of material

L
fact, it is by the Court this (2 day of July, 1978,

ORDERED, that defendants motion for summary judgment
be granted with respect to documents 1, 2, 3, 4, 7, 11, 12,
17, 19, 20, 23, 24, 36, 43, 46, 55, 56, 61, 68, 72, 75 and

76; and it is further

ORDERED, that within 30 days of this Order, defendants
shall submit to this Court a complete and detailed Vaughn v.
Rosen itemization respecting the remaining numbered documents

withheld in whole or in part.

S .G

John H. Pratt
Unikgd States District Judge
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA JAMES F. DAVEY, Clark
1
f SUE ARIE PATTERSON, ;
Plainciff )
) Civil Action
V. ) =
) No. 78-0035
DRUG ENFORCEMENT ADMINISTRATION, )
ET AL., - g»
Defendants. )

HMEMORANDUM

Presently beforé the Court is defendants' motion to
in the alternative, for summary judgment. This is
2m zcrisn under the Freadom of Informztion Act, 5 U.S.C. § 552
(1575), in which plaintiff seeks fxom defendant Drug Enforcement
Aéminiscrzzion (DEA) "ell records maintzimed by [the] Agency

v manper whatsoever argu2bly relate to" her, certain

ves, and certain ocher individuals specified by

revealed no records relating to plainti:

1/ '
nezmed in her request. . Defendants contend that this action

must be cismissed for lack of subject matter jurisdiction because

records that plaiﬁtiff could show were improperly

In opposition to the defendants' motion for summary

judgment, plaintiff has submitted the affidavit of Andra S.

22 Ar-idavit of Anne Augusterfer, § 5, and Exhibit D
attached thereto.

2/ See 5 U.S.C. § 552(a)(4)(B).

CIVIL NO 77-1997
APPENDIX B
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.J.D. Hedin Comstruction Co., 315

3/

terson, the widow of John §S. Patterson. The affiant states

vy

m
rt

that following her late husband's kidnapping in Mexico in Mzrch,
1974, she had various contacts with individuals who she believed
were DEA agents. The affiant states that she "had . . . been

informed that they were agents of the Drug Enforcement Agency."”

Plaintiff contends that this affidavit testimony gives rise to

he inferenice that DEA has records concerning irs. Andra S.

rt

Patterson, thereby placing into dispute defendant DEA's assertion
that it has no records responsive to plaintiff's FOIA request.

The Court concludes that defendants' motion for

——L

‘suzmery judgmenﬁ should be granﬁed. Rule 56(e), Federal Rules

oI Civil Procedure, provides in pertinent part:

affidavits shzll be
shall set forth such

n evidence, and shall
affiant is competent to
ed therein.

Hy He

owen Electriec Co. V.

a summafy jﬁdgmant motion. See, 2.g., F.S. B
362, 364 (D.C. Cir. 1963);

.24
Jameson v. Jameson, 176 F.2d 58, 60 (D.C. Cir. 1949); 6 Moore's

ederal Practice Y 56.22[1], at 1312-13 (2d ed. 1976).

a2l

The affidavit of Andra S. Patterson, submitted by plain-
tiff in opposition to defendants' summary judgment motion, is

therefore deficient because it states that the affiant "had . . .

been informed" that the persons she had contact with were DEA

plaintiff in the instant action, Sue Anne Patterson, is

3/  The
the sister of John S. Patterson. g3
4/ See Affidavit of Andra S. Patterson, %Y 4, 5.




zgents. This statement is hearsay 2nd not based on the affiant's

even assuming that this statement was

versonal knowledge. Thus,

sufficient to place into dispute DEA's affidavit that its search

revealed no records pertaining to plaintiff oxr the other speci-

fied persons, the statement is not competent evidence to be con-

sidered in ruling on the summary judgment motion.
Moreover, the Court does not believe that Andra S

rson's affidavit is sufficient to place into dispute DEA's

-
racter

on that it has no records-responsive to plaintiff's

The Court recognizes that in certain situations the

e

sart

[\
w

M
o

guast.

ssue of whether an agency has records respon51ve to a FOIA

1

ecuzst may legitimately be placed in dispute and must be liti-

"

-

2. See, e.g., Weisberg v. United States Dep't of Justice, 543

{4

=4

0q

2¢ 308 (D.C. Cir. 1976). But the assertion by an individual
zrzt she had contact with persons believed to be employees of an

zgency is not sufficient by itself to create a genuine issue con-’

cerning whether that agency possesses documents relating to the
individual. Otherwiss, agencies could be forced to litigate the

ssue of the existence vzl non of the requested documents in

e

every case. In the case at bar, the Court finds nothing in the
record genuinely placing into dlspute DEA's assertion that it
hes no records relating to plaintiff's FOIA request.

Accordingly, the Court will grant defendants' motion

for summary judgment and dismiss the complaint.




UNITED STATES DISTRICT COURT - -
FOR THE DISTRICT OF COLUMBIA JAMES F. DAVEY, Cleck

SUZ ARNNE PATTERSON,

Plaintiff,
Civil Action
v, -
Lo. 78-0035
DRUG ENFORCEMENT ADMINISTRATION, ) '
ET AL.,

N NN A NN S
)

Defendants.

ORDER

Upon consideration of defendants' motion to dismiss,
6: in the alternative, for summary judgment, the points and
s:thorities filed in support and opposition thereto, the entire
rzcord herein, and for the reasons set forth in the Court's
—~emorandum issued this same day, it is by the Court this &
¢zy of July, 12878,

ORDERED that defendants' motion for summary judgment

bz, and hereby is, grented; and it is further T
ORDERED thet plaintifi's complaint be, and hereby 1is,

dismissed.

,//i AL ’:_ab

Judge

o2 T
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VINCENT DI MODICA

CIVIL ACTION

NO. 75-2%30A

UNITED STATES DEPARTMENT OF
JUSTICE, ET AL.

Nl e e et e e et e b s

ORDER

This action to compel the production of documents,
purportedly in the possession of respondants, brought pursuant f

to tha Frzedom of Information Act {hereinafter “FOIA"], 5 U.SJE

§552, et seg., is presently before the court on: (1) responden: '
motion to diswmiss and/or for sunmary judgment; and (2) pati-

tioner's motion to compel answers to its first interrogatorizas

Y

These motions will be considered seriatim.

Respondants' motion to dismiss is based on the argu-
ments that affidavit tescimony submitted by respondents concl
sively shows that respendents have no files which corcern peti-
- tioner's involvement with the Italian-American Civil Righra
League [hareinafter "IACRL"] and that in any event thea Fedawal
Bureau of Investigation [hereinafter "FBI"] and its Director
Clarence Kally are not proper parties to this action.»

LI

Respondents' former argument is based on affidavits

‘i submitted by FBI'personnel~inc}u3ing Michael.ﬂﬁnigan (speecial

agehc and FOIA supervisor), Kenneth Holt (special agent and

? principle legal adviser in the Newark field office), and John
H. Hawkés (special agent and legal advisor in the Hew York
field office). Each officer states that a thorough review of
F3I files in Washington, Newark and New York reveals no inform

tion relating to pectitioner's membership or participation in

CIVIL NO. 77-1997 e
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in Belleville, New Jersey, in conncction with a theft from
interstate shipument investigation and again on May 20, 1974,

at Somerset Jail in Somerville, New Jersey, in connection with

4]

a bank robbery investigation. Petitioner supports by affidavit
his contention that he has been a member of IACRL since 1969
and that he was twice taken inte custody and interviewed

extensively by FBI agents concerning his IACRIL activities.

In our order of September 30, 1976, this court denied |
respondents' wotion for summary judgment on a record which was
supplemented solely at that time by affidavits of petitioner
and agent Hanigan. In our order we stated that:
ince on a motion for summary judgment all favorable
erences must be drawn against the party moving for
summary judgment [citation omitted], it is incompre-
hensible to this court that petitionesr could have been
interrogated on so many occasions (if in fact he was

so interrogated as he clzims) and yet the F.B.I. has
kept no file or records on petitioner’s activities.

In view of agent Holt's statement that petitioner was inter-
viewed concerning subjects other than his IACRL activiti
and.that records exist cconcerning those interviews, it becomes
apparsnt that in order tc prevail at trial petitioner would-
have to show: (1) that he was in fact interviewed by the FBI

concerning his membership in JACRL; and (2) that records exist

concerning those interviews.l/ However, affidavits submitted

A

1/ While normally in Freedom of Information Act cases the buar-
den of proof is on the agency te show that the documents in
question are privileged, see Schaffer v. Kissinger, 505 F.2d
389 (D.C. Cri. 1974); Tax Analysts ana Advocartes v. Inrernal ;
Revenue Service, 505 F.Z2d 450 (1974), we do not believe Ehat tne
burden may be placed upon the agency to shcw a negative; that
is to show that given documents do not exist. Therefore, wa
believe that a person sedking such documents wmust meet a mini
initial burden of showing that the information in gquestion was
fact gathered and transcribed, recorded, or otherwise perpetua
in some form. In view of the stringent civil and eriminal pen
ties which may be imposed upon ageuncy employees who wisuse or
fail to disclose information under the Freedom of Information Ac
sce 5 U.S.C.§§552a(g) (1) (civil penalties); 552a(i) (1) (criminal

~ 2

&

© bt e

€
2

‘penalties), we belicve this allocation of the burden is proper.:

See Sears v. Gottschalk, 502 ¥.2d4 122 (4th Cir. 1974) (request
must be for identiiiable records) . National Cable Television '
Ass'n, Inc. v. F.C.C., 479 F.2d 133 (D¢, Cir. I573). Fetitiona:
however fails to make such a showing.

Bl
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locate any files concerning petitioner's involvement with the

aforementioned organization. Therefore, petitioner's only
means of proving his a]]egations would be through the impeach{
ment of agents Hanigan, Holt and Hawkes. While it is true .
that respondent bears the burden of showing that summary judg;
ment is warranted, see 10 C. Wright and A. Millexr, Federal .

Practiée and Procedure, §2725 at 503 (1971) lt is equally tru

that petitioner must show by more than a sc1ntllla of ev1dnnce
that a genuine material issue of fact remains for trial.

rady v. Southern Ry. Co., 320 U.S. 476 (1943) . Petitionpr's;

belief in the existence of the files which he requests coupled
with his desire to cross- examlne tHe FBI affiants at trial

does not meet the foregeing standard.

In Dyer v. MacDougall, 201 F.2d 265 (2nd Cir. 1952),

the Court of Appeals for the Second Circuit affirmed the distr;
court's entry of stmmary judgment. Qzég was an action in whic{
the plaintiff scught to prove his defamation claims through twé
witnesses in addition to the two defandants. All four ﬁossiblg
witnesses submitted affidavics denying that the allegedly :
defamatory remark had bsen made. In affirming, the Court of

Appeals noted that even if plaintiff succeeded in'impaaching

each of the four witnesses, he could not carry his burden of

show{ng that the defamatory remark was in fact made. Similarlf

the instant petitioner cannot carry his buxrden of proof by

negative inference through ihﬁeéchmenfvof the three FBI'agenEsz
testimony. Accordinély, for the reasons hereinaﬁgbe'éxp:essedg
respbndents'.motiog for summéry Judgment is heréby GRANTED andi
petitioner's motion to compel answers to nine enumerated i

interrogatories is hereby DENIED as MOOT.

IT IS SO ORDERED, this ',° day of April, 1977.
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No. 76-2023
NATIONAL ASSOCIATION OF GOVERNMENT EMPLOYZES
v.

ALAN K. CAMPBELL, et al., APPELLANTS

Appeals from the United States Districs Court
for the District of Columbiza

(D.C. Civil Action No. 78-1041"

—_—

(Y]
1

Axrgued April 22, 1977 { wiz=ent eaterad ’

i this daty
!

A
|

Decided day 9, 1978 *~—— |

ulius Schlezinger, with whom Denis F. Gordon, James
‘B. Barnett and Mozart G. Rainer were on the brief,
for appellants in No, 76-2022, and aiso arsved for ap-
pellants in Nos. 76-2010 and 76-2013.

Jokn M. Rogers, Attorney, Department of Justice,
with whom Barbara Allen Babcock, Assistant Attorney
General, Irving Jafe, Deputy Assistant Altorney Gen-
eral, Earl J. Silbert, United States Attorney, and Wil-
liam Kanter, Attorney, Departmznt of Justice, were on
the brief, for appellants in No. 76-2023.

Jokn Cary Sims, with whom Alen B. orrison, Larry
P. Ellsworth and Kenneth L. Adams were on the brief,
for appellee.

Philip S. Neal and Edward A, Lenz were on the brie
for appellants in No. 76-2010,
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Peter J. Comnell, Leonard . Belter and Hatikaw
B. Van Hook were on the brisf for appellart in No.
76-2013.

Before ROBINSON, MACKINNON and Rozp, Circuit
Judges.

Opinion for the Court filed by Cireuit Judge ROBINSON.

ROBINSON, Circuit Judge: This appeal subjects to
crutiny the District Court’s awzrd of summery judg-
nent-to appelles, National Association of Government
mployees (NAGE), in its Freedom of Information Act®
> against the Civil Service Commission. Error is ag-
tributed mot only to that zction bui also to tha court’s
denial of the Cemmission’s countervailing motion for
ummary disposition in iis favor. Our examination of
2 record has uncovered insuperable chstacles to sum-
mary judgment for either side. We accordingly reverse
the judgment entered and remand the -case for trial.

7]

H

E

w o

[

2]

I

NAGE requested the Commissi o o disclose the benefit

ed by major health in-
arance carriers in 1977 pursuznt to the Federal Em-
loyees Health. Benefits Act.* In the wake of that legis-
ation, numerous health Insurance plans have become
available to federal employees, parily at governmen:al
“expense.t Only plans approved by the Commission are

£

nd premium proposals submitted

Y 0

—

! Pub, L. No. 89487, 80 Stat. 251 (1953), codifizsd b
L. No. 90-2{3, 81 Stat. 55 (1967), as amen, ied, 5 U.S.C. § 552
(1976), hereinafter cited by code rzferencs.

* Joint Appendix (J. App.) 10.

*Pub. L. No. 82-554, 80 Stat. 509 (1968), 2s amended, 3
L.S.C. §§ 8901 et seq. (1976), hereinaziar cited zs eodified.

*5 U.S.C. § 8906 (1976).




‘ums or bﬂnaﬁus must now be te r.

4

encompassed by the federal program
of benefits or premiums under cn going »

1

an

n,* and alterations

1s must garner

the Commission’s acceptance befors thay become efective.s

Commission regulations call ugon

cipating health

ar
insurance carriers to submit all revision ns of benefits and

sremiums under ongoing plans for t

Commission’s ap-

proval or disapproval.” At the ti ze the instant con-

troversy arose, c_h..pses in benaf:
30 and modncatxons of premiums b J I
ing recsipt of such propesals, the f‘o.r::r" iss
with the carrjers md_mdnﬂlv in an eFort
employess the most adva’ltaf‘oot.s ferms

zges ulhr'xauely to be offered by the carr

zssembled in time for distribugon of des

explanatory literature to Vnplc'»'e-:s
November “open season,” during

iree to switch from one plan o zn
accomplished, approved revisiors :
tion on January 1 of the year ne

e due by April
31.? Follow-
ion negotiates
to secure for
possible.? Paclk-
iers must be
cn'ptive and
the traditional

subseribers are

These steps
go inio opera-

[

*5 U.S.C. §§ 8902 (e)- (i), 8904 (1€75}: 5 C.F.R.°§8 820.201

et seq. (1977).
¢5U.S.C. §8902(i) (1975).
75 C.F.R. §890.203 (v) (1977) :
*5CF.R. § a"’O"Ou(a) (1978

months, respectively, before th
expires in order o faks effect
feal pariod.
>Ses 5 C.F.R. §203(b) (1977)
5 C.F.R. §39 0.301(d) (‘
5 CFR § 890.20 3(2) (197’
oved healm plans may become
Jul 1. 5 C.F.R. § 890.203 (a) (1
plans with an effective date of
nounces and conducks special op

uloyeas to transfer their enrolim
plan. § C.F.R. §890.301(d) (2) (1377).
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The Commission rejected, both at the initial = zpg
2ppeilate levels = NAGE’s request for copies of the car-
riers’ 1977 proposals. Involdng the Fresdom o7 Informa-
tisn Act, NAGE then commanced ag action in the Dis-
trict Court for production of thase materizls.’*  Tha
seepe of its demang there, as previously before the
Commission, was brozd encugh ¢o intercept tha originz]
als in toto, as well as those emerging from ne-
SoZztiong, Later, however, NAGR narrowad its big
0 the deseriptive portions of eriginal broposals, thus
i=inating supporting cost data,” and mada clear that
desired nothing until after bassage of tha respective
deaclines for submission.” Tha Commission ang the
several intervenor:»-—majoz— healtz insurance carriers par-
ticipating in the federal Program “—resistad the suit on
the ground that the Proposals wera immuyna from manda-
“tory disclosure,

0 ‘et
iy
NI

Y]
16

M er
oD

[N
ot

The Freedom of Information Ae: Tequires subject fed-
veral agencies to release Properiy-regussiad information

3. App. 11.-
*J. App. 18.

* National Ass’n of Gov’ Employees v, Hempion, Ciy, No.
T6-1041 (D.D.C. June 11, 1976) (unre_:orted). ) :

¥ J. App. 8,10,

1 Naiional Ass'n of Goy's Employzzs v Hesmpion, supre
not2 14, at g, J.App. 63.

ir [i

* The intervenors were Aeipa Life Insurapes Company,
Armesrican Postal Workers Union, Blue Cross Association,
Natispal Association of Blue Shield Plans and the Nationa]
Asseciation of Letter Carriers. All ars appellants here.
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save to the extent that it is specificaily exemptad.® “The
statutory exemptwns are to be narrowly construad,™ and
an agency opposing divulgancs bears the burden of dem-
nstrating that the material in issue falls within 2n
exs 3ted ca.tenory“ T'nn Co*n"nssim and the carriers
z insurance pro-

are sh;eldnd by B F‘\ﬂmnuon 4= a5 “commercial or

ial information obt2ined from . . . person{s] and
izged or confidential.”* Sinez 2!l of the litigants
ingly agres that the propesal orzie data
“commercial or financial” in nature « -‘:ained from”

6 S. :.1392 139-;8L Bd.2d 11, . );
Wink, 410 Uo. 73, 79-80, 93 S.Ct. >>', 332-833, 35
9, 127-128 (1973) T'a.ughn V. Boszn, 173 U.S.Aps.D.C.
3, 523 F.2d 1185, 1142 (1973); Scuciz v. Dz iZ, 145 U.S.
App.D.C. 144, 157, 448 F.2d 1067, 1030 {1571).

* 8ze Department of Air Force V. F
\U.S. at 361, 95 S.Ct. 2t 1599, 43 L. Ei 21; "P.. v. n‘:,
..prc, note 19, 410 U.S. at "9, 93 S.Ct =t .:.‘32, 35 L"‘d 2d

at 127-128; Vaz.ghm V. Bosen, suprc noza 19, -‘3 US4

at 183, 523 F.2d at 1142 (footnoiz o 2 Y

supre no..e 19, 145 U.S.App.D.C. 2t 157

= Neifonal Parks A’_ C'o'—'sen ‘ation A
Apn.D.C. 376, 382, T F.2d 673, 6
Roszrn, supra note 19 173 T S.An

ab 1144,

LJ ;ol

=5 U.S.C. §55‘7(o) (-L) (1575). A‘ the first level of ad-
mi::is": ative considerziion of NAGE’s raguest, *ne Commis-
sion also cited Examp4on 5, 5 U.S.C. §552(b) (3) (1975),
but that objection was rabuffed, Nationz! Ass'n of Gov't Em-
visy2es V. Hc:.m;oém:, supra rote 14, at 2 2.1, J. App. 89, and
has not been urged in this court. '

** That is the relsvant languags of Exemption 4. 5 1J.S.C.

§552(b) (£) (1976).

** The District Court, though ”pt.z7 2d by tne absance from
tne cases of any dlSCh...Slﬂn of what consXtutes ‘commercial jn-
formation,”” found it unnecessar , iz view of its dispesiticn

B C .

NIRRT

RIT
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the carriers,® the only question remaining is whsther
those data are also “cenfidential” within the meaning
of the exemption.*

As we proelaimed in Nationel Parzs & Conszryation
Association v. Morton*”
[a’ commercial or financial matter is “confdential”
_or purposes of the e\ampuot if disclosure of the
information is lmely to have either of the following
sffects: (1) to impair the Government’s :‘.bw-y to
cbtain the necessary information in the future; or
{2) to cause substantizl harm to ths competitive
position of the person er‘n wnom the informaation

was obtainad.’?

D Commission and the carriers contended, and NAGE
«of course d1sputed that the hsaith insurancs n*ono;a‘s
were exempt under each of these criteria, and the Dis-
trict Court zgreed with NAGE on bmh counts, The
arguments in this court have addressad the pree ad ral
.23 well as the substantiva features of the couri’s ru
.Encounterin g 2 procedural flaw necess "atinfr furthex_-
proce edings in the District Cour\., wa do not reach the
merits of the case.

-

o

I:‘:
A I‘J
w I\

As stated earlier, both .\ AGE znd the Commission
sought summary judgment in the District Court. The

of th2 case, to delve into-the question. Nazfionul 4s55'n of Gov’'t
Employees V. dampm, supra note 14, at 3 n.2, J. Ape. 70.
Since our decisioz rests upon pz'oced *—2_1 rather
"tr'e grounds, we have no oceasion to ponder

3 See text supre 2t note 23,
*¢ Sz text supre at note 2

162 Ul b.App D.C. 223, 498 ¥.2d 763
r-*zl reversed in part ofler remand, 173 U.S.A ;:) D.C. 375, 547
3 (1975).

d 873
*7d. at 228, 498 F.2d at 770 (footnote omitta dy.

=,

i
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Co..mlasxon and the carriers filed afida
tha Comngs;xon s metion and opposing N
1dared no affidavits of its owm. The ¢
NAGE’s motion, concluding that ;n-
tesn shown to be e\nmpu undar eitt
Paris tests. As to the first,

that s

S
2

statutorily required to present

2ge to the Commission, disciosure
2 mt} to odfain information on
2d 2 t

4.

Wxth ves:ac* to the :e”o d

W
m.
EF

}'e burdan of swm;g :
enefit 2..1 sremium propes:

U‘t‘f‘

%on
1= (D
h

()
0
2.
L2
n
3 o
h N
o
o

[
3

5 oA

A motion for summa
anly when no “ff‘l‘i?l
t:lpﬂ

ry judgms

2 T
J.
53-63
* Netionel Ass'n of Gov't Empicyzes v. Iy
noca 14, at 5-6, J. App. 72-73.
I, 389, J. .‘xpp. 5.
o 58(c); Adiches v. S, H. K
1 S.Ct. 1593, 1608, 25 L.2.od 1
n asiingion, 168 U.3 Apa.D.C.

the courr was of the
ince carriers deau-mg to 2..\.1’ current
t}:e‘r propasals for

»vn.c!*

view
contraets

uld not impair

tne_',‘

ess & Co., 393
2,134 (1970);
-:”"2, 100, 514
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9

,q.

to bhe drawn from the underl¥ing facts containad
[the movant’s] materials must bz vi ;
mcs: favorable to the party oppos
Indeed, “the record must .\.ho.y

summary judgmen" with suc

rocm for comro sy’ and mu
2}

(J
(“)
@
=]
cr
Q
=
—
C.\.
3
o
v.-r
o’
[¥1]
w‘
o
—
(44
g

c’is NS ?ble clrcm..:"n.n g, 1=
Sunmunary judgment is unavaila
any fact that the record leaves m
Tacts not conclusively demonstra:
the movant’s cL.m are not astani
caponent’s silence; rather, the movani
th2 burden of showing affirmativaly the absence of any

2 .

mezningful factual issue® That responsidilit
be rslieved through adjudicztion sinee “[t]he courts

“function is limited to asce rcamnw wnether any factual

F.2d 824, 827 (1973), b:ﬂ'ﬂ“ V. Trovel Mencgement Cm,

151 U.S.App.D.C. 259, 271, 465 F.2d 145, 42 -*\Jﬂ) Semean

v. .»Lfmford 118 U...-_.ppD C. 282, 233, 235 F.2d 704, 705
(1854

= United S*‘atﬁs V. Dizbold, Inc., 3
“93 594, 8 L.Ed.2d 176, 177 (1952)

& Co., supre note 32, 398 U.S.
£d.2d at 154.

»Ig,, quoting Semacn v, M: 471'}'0"',4, SEDTL N ta 32,1183 U.S.
App.D.C. at 233 n.2, 335 7.2d at 703 n.2, in tum qucting,
Trﬂ"'or V. Bleck, Sivails, & Bryson, Izc., 139 ¥.2d 213, 215

(8th Cir. 1951).

s v. S. H. Kress
z" 16’)3, ?.uLE

3
’

S l
2o rd fLi'
at 157, 90 S.C

Kress
L




‘premises in support of th

19

B
extend to the resoluticn of any such issua)”

Proper application of thesa weli-settled principlss to
the case at bar would have necessitzted, we think, de-
nial of NAGE's motion for summary judgment. Though
appellarnts ultimately have tze onus of provizg that the
insurance proposals are exsmpt from disclesurs,™ it was
incumbent upon NAGE ¢
terial factual issues bafors 2

v b=

Q
o}

r
0or ma-

o
17
&
ct
o
[+]
=1
(o]
Hy
o
)
w®

me forth with
afidavits alleging facis 5

documsnts sought by NAGE ne District

“Court, instead of searching marely riain whaiher

the case was devoid of Fzemeal questions, actually re

solved lurking factuel issues 2zzinst b Yhether or

not the resulting decision would Zazva been warranied

after a trial on evidenii submiszions by both sides—
T 3 wsr

]

2 matter upon which we

_ approprizte in thd contexi of 2 motion for summary
. Judgment. oL v .
In thelr afidavits, the carrizrs advancad several factual

them was the assertion

8 Nykus v. Trovel Mencjzmeni Corp., suprz note 32, 151
U.S.App.D.C. 2t 271, 456 F.2d al i42 ({ootrnote omitted).
5

3t See text supra at note 21.
* See text supra at notes 32-33.

» I, App. 22, 43, 44, 58.
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The competing carriers would rot have [the details of
the innovatmn] since [NAGE] seek{s] disclosure of

only a description of the be..e’1t= and each carris
would have to make its own evaluation and com-
putations in order to adapt s:.ch a benefit fo its o7
program. In a mn, in 1 £of &
a'ly 1:1“0:305'11~ mm 11“ su

-~

p°t1to'- may not e s0 mnu.
fit to its pr am without full consi deva tion of i
feasibility. The Cour‘ cannct agres { izi
that a more efiieient and innovativa
lose whatever advantage the cu :snt
it. Disclosure of its proposal yl‘;!
abxh") of a more efficient carriar
pIOuU than its competitors,” a;.d
who connet afford such a orodac:
batter able to provide similer servi
it has learned 2 co”lpetiiz r h2s proepos
tractive program.*® :

This, in our view, exceaded tha 190..1‘.._“3 bounds of
issue-hunting and ventured into the realn of issue-
adjudzcat'.on. The ‘carriars avew
once revealad, would be anprop !
their compstitive superiority would therehy ba imp vired.

The court’s rebuttal implicitly assumed that the logistics
o;. adap..mcr a carrier’s ingsnu to othar prograras

ight preclude spsedy impleme: cetitors; it
assumed as well that 2 prudent carrier would not su pole-

at its own propesal with borrowad featurss to snhanc

its 2ppeal absant full consideration of 7 asibility.

2

and other elsments of tha court’s ra;’
so self-avident 2s to vob the disous
It may be'that 21l the court sais
true, buu that is be sid rhn point.
however plausible ¢

iza
'a:i on am nos i
a

© Nationel Ass’n of Gov't Ewmplovess . Samplon, suurn
nots 14,0t 7.8, J. App. 7

AN WO TN




2

bodled prooi. Unless a fac: zui:

dﬂmonstrc_o the litigan
ponun. ty to estabuah it by
his evidance before ths fac
factual issues on competx.l"" y
riers and embellished by tha con
warrant full evidentiary trial.

251y advane

imilarly, in m,r"oomg e carriers’ furmbap chargs that
"::ei compstitive positions =zzig ¢ uranca companiss
outside the federal program =z

posure of innovative osne%-s

4]
[
-~
e
i)
99
[}
o
.

tackled faetual issuss :nd sating in-
ferences. Carrier affdayi isclosure of
insurance propesals 3 ating com-

laid bare ris

zagy averred that the lead

tenefit-chan ges in May ¢

over, mthoJ C.,n.D‘.lI;O"" d z
r2n—if tha innovation did n o1s SO as
o become part of t!e final :v;:;_.se, i vnuid nc: bs un-
-3 ag all, and other carrs id re that

a.g-g’

._,‘ oy

been developed by one

*J. App. 55 38, 59,
“Seete:ctsu-vrcz atnote 1
*? See text supre at pota e S.
«J. App. 538-39.

3 The Comm::.s;on opposzd nc =sre than ralease of the

0.

PToposals prior fo the tima the ermzving oo
58 The carriers, however, res
2 d proposals even aitar it

2 xZzown, The Comm:ssxo
s on the latter, byt nad rneo
nis appeal was subm:::ed
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The Disirict Court spurned :hssz
access to he proposals innocucus
by a view of the underlying stac

W

v a
nd reasoning that a compe
valop the mechanics of thes innavatic
csurt also observed that "[nJo soowl
:’:.-3 im*'ovations of' one carn

133 f_flemselves R Y oe sura,

crove its innovation was “radiza
crevail at a trizl, bus the burs
NAGE—as tha movant for
cnsirate that there was
Importance at all* We reitzrzza
oasing [a] motion [for su
to all favorabls inference
evidentiary representations,

v ..

the Commissicn were no

-

The Commission cl;irr-s
additionally in denying i

*¢ Ses text supra 2t notes 16-17.

< \a»zcnal Ass’n of Gov't Emzi
notz 14, 2t 89, J. App. 75-76.

*1d.2t9,J. App. 76.

> See text supre at notes 32-33.

* Seea text supre at note 33.

3 Boucherd v. Wcsn,.,gtm
at 403, 514 .24 at 82’.’,
ore note 32, 393 U.S.
154 (Ioof“ofes omit ecl
s.. Supra neta 23, 389 U.S. a
., .’V_/rm.s V. Travel .-L’c:nag-“—'-fr
UC.S.App.D.C. at 171, 468 F.2¢ a:
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and urges us to direct the eniry of such a judgment in
its favor., Pointing out that NAGE offered nothing to
counter the afidavits that it and the carrisrs had filed,
the Commission contends that, for lack of response, no
material issue of facts arosa,

This argument is misguided. It is well seitled that a
party opposing summary judgment nead come forward
with 2 rebuttal only if its omission enabdlss the movant
to satisfy his burden of shosrin ssue of material
fact persists.® “[Wjhere ths 2y matter {n sup-
port of the motion does not ¢ the absence of a
genuine issue,” the Supreme Cou qets, “summary
videniiary

judgment must bs deniad even
matier is presenied.” = Althe

erable and certainly advisabis Zor the o ncsing party to
subniit zfiidavits or other cou

rebuttal is not necessary “{wihera naiu
the movinz papers themselves demensiraze that there is
inherent in the problem a fzctual conireyersy . .,
Here the sams factual dispu
underteck to adjudicate on
equally as barriers to summ

Q ¢

2 Adickes v. S. H. Krzss & Co., supre nete 32, 358 U.S. at
160, 90 S.Ct. 2% 1609-16190, 2§ i.%d.2d a: 155-155; ‘Bloom-~

zrden V. Coyer, supra note 35, i35 U.S.A0p.D.C. at 114-115,
475 F.2d at 206-207; Bromley-Fecih Modzrnization Comm. v.
Boston Housing Auth., 459 F.24 1067, 1071i-1072 (Ist Cir.
1872); Inglzit & Co., Inc. v. Ererglades Fertilizer Co., 255
¥.2d 242, 348 (5th Cir 1958). :

3 Adickes v. S. H. Kress & Co., supre ncte 32, 398 U.S. at
169, 90 S.Ct. 2t 1610, 26 1.Fd.24 2t 155 (emphasis in original),
quoting the Advisory Committes Note on the 1083 amandment
0 Rule 582 (footnote omiited).

¥ Ingleét & Cs., Inc. v, Evergladss Foriitizer
32, 255 F.24 at 348.

2

See Part IIT suprea.
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ia] scruh..y of 2dversary pr proces

tenzic 33, nrevent adeguate
-appeilate review and generally frustrate the fa; g

-
o,

under tha Act” Nationel P:r.-':_; & Conseryet
2

V. Xieppe, supre note 21, 178 US.A»2.D.C. at 333, 347 F.24
2t 639 (citaHons om t"ea)

2
14, at 386, 547 F.24 at 633.

Tor V. Arkanses Gas C'orv
724, 723723, 33 L.Ed. 9
S6 U. S.ADDD C. 137, 111, 129

etext supra at nota 3.

-
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€ text supre ot notes 32, 84.
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the Supreme Court has warr.ed, expert opinions “have no
such conclusive forcs that there is error of law in refus-
ing to follow them”; = to buot, eXpert witnesses rormaily
ahould be subject to “eross—s —Xamination, the best methed
yet devised for {esting irustworzhiness of testimony.” = It
follows that “thair credibih":y and the weight to be given
to thair opinions is to be dzzer -ined after trial in the
regular mannar”» Pa, tieu! aen, as is the si f'u ion
here, experis zrs not wholly *ra-ad i the cutecom ne
of tha litiga® ion, courts mus:
m aW?.Z‘dJ'ﬂ' summary
sfore us sugeesty an

“55
these wholesoms admonit
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£ver, NJG' ’s meotion ence:

sumnary judgment in its ; w2
ment is z ceordingly reversad and

the DlStl‘lCu Court for trial,

e

= Sartor v. drkanses Gas
2t 527, 64 S.Ct. 2t
& ngl’t Co. V. Publi
S.Ct. 647 , 632, 78

1
2 Sartor v, V. Arkenses Gea sr Co'-y n.na note 39, 321 .S, at
628, 64 S.Ctat 729, 53 I &

¢Id. at 62 3-528, 64 3.Ct. a2 722, 38 L.Ed. at 773,

** Dewey v. Clar? ~, SUpre ncle 38, 86 U S.App.D.C. 2 147

uprz nota 59, 321 US
1oting Dayion Powser
U.8. 290, 293, 54

180 F.2d at 770, clm.ﬂ' Sonrenit 9-5 v. Cr-n."tlan .'pfue:rle'7L
Breying Co., 1.- U.S. 401, 403, 1 3 S.Ct. 233, 235, 43 L.Ed.
4392, 195 (18 39) :
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I hereby certify that a copy of the foregoing Reply
to Plaintiff's Supplemental Opposition has been served upon
counsel for plaintiff by mailing, postage prepaid to:
James H. Lesar, Esquire
910 Sixteenth Street, N.W.
Washington, D.C. 20006
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