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IN THE UNITED STATES COURT OF APPEALS

[ARR S
FOR THE NINTH CIRCUIT o
- . peon 5 MOLRL R
- Laeam o ft Ly 16928
NATIONAL COMMISSION CON LA )

ENFORCEMENT AND SCCIAL JUSTICE,
No. 77-1366

Plaintiff-Appellant,

)
v.
CENTRAL INTELLIGENCE AGENCY, )
et al., :
_OPINION
Defendants-Appellees,
: )
Appeal from the United Stakes District Cours
for the Central Districkt of California

B2fcre: WRIGHT and TANG, Circuit Judges, and BURMS,
%

District Judge.
WRIGET, Circuit Judge:

This appeal arises under the Freedcm of Informa-
tion Act (FOIX), 5 U.S.C. 5§ 552 et seqg. The Natcional
Commissicn on Law Enforcement and Sccial Justice (NCLE) ha;
appealed Irom the district court's summary judgment that

records withheld from it by the Central Intelligence Agency

(CIA) are exempt Zrcm disclosure under the Act's Zxemptions

One and Thr=e, 5 U.S.C. § 532%({l) and {3). We conclude |
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APPENDIX H
Civil Action No. 77-1297
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by the stacutsswhich specifically exempt disclosure,

|
o

30 U.5.C. §5 403(d)(3) and 403g.

NCLE requested release of documents concerning
the CIA's relationships with the International Criminal

1/
.. The Agency raleased one document. but

Police Organization
tcld NCLE that it had no others rasponsive +o porticﬁs of
the requast and that the rest fell within FOIA Exemptions
One and Three.

After exhausting its administrative remedies, NC%E
sued to compel releasa of the allegedly exempt materials.—/
Following limited discovery, the CIA filed affidavits
and a motion for summary judgment which =he district court:

granted. This appeal followed. 5

DISCUSSICN:
Exemption Three authorizes necndisclosure of
materials specifically exsmpt by statute. As originally

enacted, S U.S.C. §.552(b) (3) simply providad:

(b) This section does not agcly 2o matcers
that are -- .

(3) =
by statuts;

Courts construed this provisicn to include statutory
provisions granting broad discretion to withhold informa-

ticn. In Administrator, T.a.A. v, Rccerxtson, 422 J.S. 255

12

119

-

(1975), fZor axampls, the Supreme Cour:t held that § c
the Federal Aviation Act cf 1958, 49 U.S.C. § 1504, was an

exempting statute within the meaning cf Exempticn Three.




10
11

12

13

20
21

22

‘T—Randitons

=l e—cy

Section 1104 permits =he TAA zadninist.i1:0r bt withhol.!

-
i)

aviation systems analyses wi2n ..@ daternines that disclosuve
"would adversely affact" the report's subiect and is not
"in the interest of ths public.”

To eliminate such broad administrative discretion,
4/
Congress amended Exemption Three in 1976 to read:

(b) This section dces not apply to
matters that are --

(3) specifically exempted from
disclosure by statute (other than
section 552b of this title), pro-
vided that such statute (A) requires
that the matters be withheld from
the puklic in such a manner as to
leave no discretion on the issue,
or (B) establishes particula2
criteria for withholding or refers
to particular tyzes of matters to
be withheld;

In considering the CIA's claim that the requested
materials are exempt from disclosuze under Exemptio& Three,
our inquizy is twofold: (a) Is there a statute of the
kind described by the exampticn?é/ and (b) Is the withheld

material within the disclosure exémption contemplated by

that statute?

(a) 1Is There An Exemption Statuts?

1

Tha CIA 2ssarts that its rafisal Lo -zlease
the documenss in guesticon is [.gpified under EZxsmprion
Three and zhe follecwing prorizicas:

,
-
3

3/
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\ (T]he Director of Central Intalligence
shall be responsible for protacting
intelligence source3 and methods from
unauthorized disclosure. . . .

50 U.S.C. § 403(d) (3) (thizd proviso).,

In the interast of the security of the
foreign intelligence activitiss . . .

the Agency shall te exsmpted from the
provisions of . . . any other law which
raquire(s] the publication or disclosure
cf the organization, Ffuncticns, names,
official titles, salaries, or numbers

of personnel emplcyed by the Agency, . . .

50 U.S.C. § 403q.

NCLE concedes that these statutes justifiad ncn-

disclosure under the previous version of Exemption Three.

See, e.g., Weissman v. CIA, 565 F.2d 692, 494 (D.C. Cir.

1977); Phillippi v. CIA, 546 F.2d 1009, 1015 n.l4 (D.C. Cir.

1976) . It argues that the 1976 amendment legislatively ovez-—

ruled Weissman and Phillipoi and removed 50 U.S.C.

§§ 403(d) (3) and 403g from the ambit of the exemption. We

»

disagree.

In unambiguous tarms, Ixamption Three authorizes

nondisclosure of materials specifically ‘exampted by statutes .

which refer to "particular types of matter to be withheld.”
We ccnclude that the statutes under which the CIA justifies
its nondisclosurs describe withisufficiant particularity
the tyres of information to be withheld.

We find suppor: fcr our conclusicen in the history
of the 1975 amendment., The House Reporz expressly.:efers

to § 403(d) (3) 2s an exeampting statute:
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\ such as 50 U. . § 403(d) (3) concerning
security informat . « . are included
(within amended Exemption Three].

This would clarify the fact that statutes .

H.R. Rep. No. 94-83%, 2art II, 94th Cong., 2nd Sess., 14-13,
nlz. Representative Abzug, primary House sconscr of the
Government in the Sunshine Act, also noted that 5 403 was
intanded to su:vi;e the amendmént. -122 Cong. Rec. H9250
(daily ed. Aug. 31, 1976).

We hold that the districg court concluded

- - - e —_——— . —— = = .

correctly that 50 U.S.C. §§ 403(d) (3) and 403g ra‘m'a:i:;"s@TeEi—fic
exempting st;tutas under Exemption Three. See also Baker v.
CIA, No. 76-0516 (D.C. Cir. May 24, 1978), slip op. at

PP. 4=5, 7 (§ 4039 & 403(d) (3) are within amended Examption
Three); Goland v. CIA, XNo. 76-1806 (D.CJ Cit., May 23, 1978),

slin bp. at 17-1% [same); Fonéa w. CIA, 434 7. Supp. 498,

504 (D.D.C. 1977).(discussing § 403(d) (3)).
o - y

I
(b) Is Tha witn:

=1 Mater:al within The Sxer - lag

was improperly considsred subiect to the Aqency'sAstatutzry
duty of nondisclosure. However, the CIA's affidavits ex-
plained thoroughly its reasons for resisting relesase of these
documents.

The affidavits contained detailed information
from which the district judge could conclude that release
of the withneld documents' "can reascnably be expected td

lead tc uvnauthorized disclesure of intelligence scurces [oz]

metheds." 2Phillipi, 5435 F.2d4 at 1015 n.l4. NCLE does not
‘ ; 5 i
allege, ncr did it offer any proosf, that the CIA's decisicn :3
!
!
withhold the material was made in bad faith. We shall not i
attampt zc second-guass the CIA Director who is entrzustad with
7/ !
the resconsibility ind auvthority £o maks that decision. )
; !

2




2 . We hold that the requested material was properly
3 withheld under the applicable statutory orovisions and

4 Zxamption Three. Apgéllant‘s contentions raised no issue
5 of material fact and summary judgment was proper. We need

not consider the Agency's claim that the material is alsa

exempt from disclosure under Exemption One of the FOIA.

0o 3 o»

The judgment is affirmed.
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2 FOOTNOTES
3 A

. =

5 1/ NCLE sought the following:

(1) All policies, manuals, instructions

8 and/or orders issued by and to

7 personnel or sections cf the CIA,
beth within the U.S. and abroad, re-

3 garding the status, Zunding, work of
and/or cocperation witli INTERPOL,

9 £ The International Criminal Police
Organization.

10

(2) All correspondence between the CIA and

11 INTERPOL, both within the U.S. and
abroad, regarding the status, funding,

12 work of and/or coocperation with that
organization.

13

(3) All correspondence between officials of

14 the CIA and agencies within the Execu-
tive Branch, including but not

13 ) exclusively limited to the Treasury Depart-

- ment and its sections, the Justice

15 Department and its sections, the State
Department and its sectioms, and any

17 branches of the Armed Forces, regarding
the policies toward, work with, funding .

18 ] of and/or cooperation with INTERPOL,

f . both within the U.S.. and abroad.
9 ' '
1]

20 (4)

21

2

= 2/ The FOIA provides Zfor such sults and requires a

district ccurt to revisw an agency's claim of exempticn
24 de novo:

25 On ccmplaint, the district court of the
United States in the district in which the
28 complainant resides, or has his principal
place of business, or in which the agency
27 records ars situated, or in the Distrzict
of Columbia, has jurisdiction to eajoin
28 the agency £fzom withholding agency records
; and to order &the production of any agency
25 records improperly withheld from the com-
plainant. In such a case the court shall
2 determine the mattar de novo . . . and the

0 i burden is on the agency to sustain its acticn,
9 o ’

32 i 5 7.5.C. 5 552(a) (4)(3).
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Lo
9 ! 3/ See H.R. Rep. No. 9:-£30, Parc 1, 94th Cong.,
an Sess., 22-23, renrinted in (1376} U.S. Code Cong.
3 & Ad. News 2224. ,
4
5
4/ The Government in the Sunshine Act of 1975,
8 Pub. L. Nc. 94-409, 90 Stat. 1241.
d
8 5/ See, e.9., Robertscn, 422 U.S. at 269-70
9 (Stewart, J., concurring):
10 As matters.now stand, when an agency asserts
a right to withhold information basad on a
11 specific statute of the kind described in
Exemption 3, the only question "to be
12 determined in a district court's da novo
inquiry ‘s the factual existance of such a
13 I statute, regardiess of how unwise, self-
i Drctect;va, orx Lnadvertent the enactment may
14 1 be." (Citation and foctnote cm:tted ]
15 s -~ J Yoo
15 i Y N )
: Post-amendment case law leaves this principle intact.
17 H See, e.g., Fonda v. CIA, 434 F. Supp. 498, 504
i (D.D.C. 1977). The 1376 amend ﬂew“ reduced the number
13 of statutes within the sccope cf Exemption Three, but
- once a statute is fcund tc satisfy the exsmpticn's
19 . i conditions, the first inquiry is ended.
20
21 . . S 5 i
&/ The following exenn’if;ﬂ the affidavits' cormen-
a9 tary on each document .
'
22 Document No. 1 Description
2% Memo for Chairman, CCINC (Cabinet Committee
on Intermational Narcotics Control) Wozking
25 Group, Mz, Egil Xrogh, Jr. from CIA emplovee
acting within his capacity within the Workiag
28 Group, dtd Nov. 20, 1272, marked "Secrast,
o two pages with attachment. This documant
“i ; consists cf informat 1c~ F,rcarnan delizeza-
b 4 ' :._.-~. i
‘ - I}
A~ = = !
= i & |
H !
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22 "Secret." on i
i graphs of cumeat is devoted
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3
2 §/ (cont'd)
3 .
deliberations mentioned akove., The remainderx
4 is not responsive to plaintiff's request.
This attachment also contains the names of
3 Agency employees.
§ Disposition
] i Withheld in =2ntirety on basis of axesmps. b(l),
; 5(3) (5102(2){3) of the Na:-ional Security Act
3 i cf 1947, 5§ 6 cf zns CIA Act of 19249), and
i b(S) sfthe Preadcom >f Inifsrmation Ace.
g -
10
11 ; _ .
12 7/ When an agency has suppliad detailed affidavits
= or testimcny, in camera inspection of documents allegedly
13 exempt from disclosure under Exemption Three rarely
will be necessary, particularly where the claim of
14 " exemption tcuches on national security. See, e.g., Fonda
v. CIA, 434 P. Supp. at 504 & n.7.
15 Appellant concedes that the CIA's claim of exemptiod
5 is made in good faith, but asks that we evaluate the
1 agency's decision to withhold the requestad materials.
17 Moreover, NCLE asks us o undertake such a rsview on a
record that presents no issue of material fact as to the
13 propriaty of the nondisclosure but includes detailed
= | . affidavits supporting it. We decline the invitaticn.
1 5
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