UNITZED STATZS DI5STRICT COURT
CISTRICT CF7 KIW JLXSTY

Easee

JOI2! CZIRVASE, ' : . )
Plaintizs, : Honorable I, Curtis !Mesaner
V. S : Civil Action Neo. 76-2338
DEPARTMENT OF S"‘A'T"‘ : g
JUDGMENT
s Defendant. :

e o e g ;'rl;d.slzzztt‘e.': *x;-;:.vi.ngmbear'x cpened t2 the Couxt -hy - the
- plaintiff'z moticn fex im camera inspactica pursuans: &
TR 5IDNSNC.: & §S27(a) (d):(B):and the defendant's cross-rigticn 'for
"R -'um.-.-.‘ar]- Judgmens Pursuant. to Fed,R.Civ.P. 58, the Couzt-having
" heazd oral azgumens on March 28, L977, and the Couzt having
duly cecnsidered this matier and expressed its opinica eon the

recoxd; it is on this / éay of ///' hate L , 1377;

OFDERED, that the plaintiff's moticn for 11 camara

inspection be, and hereby 13, denied; end it i3 further
QRDERED, ADJSULGED AND DECREZD, that tha defandean='s

cross-cotlion for sumrary judg=ent be, and hiereby iz, g-anted.

/// (//4// 9 /L.-x_w—-‘_/
H. LQURTIS MZLIO0ZR, Judge
Unitad States Distsics Coust

CRIGINAL iz

APPENDIX F
Civil Action No. 77-1997




of Information act aad it wasn't in compliance with ssctica

Number two, it violataed the Zxecutive Crder 11532,
Number three, it violated the defendant's own regu-

lations; 1f ppu want me Eo cOLnt it out, I shall.

THE CCURT: I have-looked a2t all the pabers and T

an ready to rule.

SeoSviInom oo ' PlainmtizZZ, thn'éervgse3:a’member:cfﬁtbe 3ar, maves: -
e - “for ad in‘came:a inspection ofia:document ker sseks under the
“YTC ST Preadom of Information Xct:: - Ther Govermmedt;-i.en;, the Depart-

“+ « <" “Hent of State, :ossimoves:fc::summaryfjtdngnt‘f

=, Cervase apparantly zead in the newspaper that
April, 1976, the United States Skzte Deparitment filad with
the Tnion CZ Sovist Socialist Reputblics a written proktest akouk .

the harassment: o the United Statss EZmbassy staif in Moscew.

‘the Department of
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. Plaiatis
State a raguest Zfcr a copy Oof thatswitten protast under.

the Treecdom cI Infcrmation Act.

ability of the statuts, "Matters that are specifically zuthor-

ized Lnde* c:ite*ia esPabL&sh_d by an et=c“txve crder o be

- ‘e e

kept sec—et ia t&e intevest o‘ national de_ense or fcreign

pol;cy, and are in Eact n*oa erly classifiad pursuaant ts such




exascutive oxcer,
Plaintifs, Mr, Cervase, then filed an acdministraisive
aprveal, which resulted in the afiirmance of the decisica to
---deny release oZ:the document,
.00 - ‘This agtion was then ccmmenced as authcrized by -

7.5 United Skates Code, 552(a)(4), -in which ths plaiatiss saeks

-0 ‘compeE:disclosure of this protest, - e

Tiocthes Do plain€iff how movwés for an in cameza iaspection by

. the Court cf %his doecument:

*..(B).-provides-ii cases such .as .this, "The Court shall determine

©F Tthe'matter dé‘nove;-and mdyexamine the contents cf such agency.

- -records 'in camerd to ‘determine whether such records or any paxt

thereof shall te withheld under any of the exemptioans set forckth

in subsection (») of this section, and thes burden ison khs

o

agancy to sustain its action.

The defendant, Department of State, cross-moves
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for summary judgment on the gzound that &
exists adequately demcnstrates that Mr, Cexvase is entitled
£0 no rslief as 2 matier of law,

. . As‘it now exists, tﬁé record is comgosed of an
affidavit of oné Richard D. Vine, a State Depariment Cificer
endowed with the title, "Deputy Assistant Secrstary for
Zuropean AZfairs," and answexzs to interrcgatcriss sezved

on the che:ﬁﬁent by the plaintizs, These documents, read

; ;
the springtime

together, establish the following: Sometine i

s]

-5-United States. Code; 352(a)(4) - ...

i
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of 1576, the Unitad State

officially dencminat as

s Govazn

1ment sent a communicatica

Micscow talegram awnbas 5983,

to the Soviet Hinistzy o Toreign Affairs, proctesting
Sovist ha:assm_n: 0% American “Zmcassy staff memzers in
= et N

Moscow.
The ksxt of”

revealed to aayone ou:sfd

at the t;re of the

press o.'1c=:s we:e autbo:ized o

. -

r.mcassy in Mescow ::*'otes

ccﬂwunzc aticgn

tion ‘has dever teen

© Howaver,
3| ’Depértment

‘confirm that

&' the hazassment

- e,
=

oL zn

the "American

-assy per-

. ; ) 'sonnel,-and that a ::otas;mdéé= héd ~een-s;5:.z ’ ’
. The prackicé.of the State Department is that when
harassment of _n_ass§ »erscnn=1 should occur, the incident

is descrised in general terms, and a statsment is issued
that the matker has teen brought to the atteantica of the
Soviet authorities.

. Reports of these incideats criginate at the Amer*éah
Embassy inAﬂcsccw, ané in the American prsss corps stationed
“in Moscow. )

Texkts of correspondencses with Soviet authoritiss.
are not pusiished.
Appx=1tly, plaintiif's notice of a2 press rsport

that the comﬁuniéa:icn in guesticn had been sent promptad
his requsst fcz a copy of the document.

Uﬁon receipt of plaintifi's reguest, the communication

et e S g e, ‘..._1.4.11
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was ideantifiedand located by the

time, the documen: was not marked "Coanfidential,

" :guard; ‘iaciudide enczyption 2ad limited distributiaa, as

‘“documents marked “"ConZidential." s K -
lniniiffng ddcumedt and plaing€iff's request were thea re-
iférfed to the Suredu’of Zuropean -3ffairs for a mandatory re-

it Il ixjidw 737 Ea- the ‘couprseiof-this review, it became apparent ko .

Surezu -0fSficers -and-legal advisers to the 3uzsau that the

disclosure of the document could reaseonakbly be expscted to

"Confidential,” the 3ureau no:=ifiad plaintiff that the material

he sought was exempt Irom disciosure under 5 U.S.C. 352(v)(1)

aot be rsveéle'.

o

and therzefore woul
D21laintifs, Mr, Carvase, then sought zn administrativs

appeal. On receipt of plaintiff's Latte
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Dizeckor of tha Freedom of Information staff requastad members

0f the 3u-eau of Surovean AZfairs to re-examine their official
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-= their initial cenclusioas. The Sureau agala cvacluded
that the communicaticn im question should te designatead
"Confidential," aand so informed the chairmaa of the counssi

on classification policy.

The ¢ounsal thenwdertooxk a de fovo analysis of

ficatlcn, ard d=te:-

the propriety of the documen:'s class

mined that the coct 1ent Jas an::cnriat des*ara*ad as

_"Confideatial."”
Plaintif?, Mr.'Cervase, was so not i_ied.

-

Ul:imatel” this sux. was commenced

Freedom of Information nct to cor:el the Covarnﬁ e}

disclesa the document vhlcn alaintl:f seeks. ?laint

has moved to have the Couxt insgect the document in camera

in order ko determine whether i: is properly axe=pt Irom
disclosures uader S U.S.C. 532(b)(1). In zesistanca to

£ {k=

plaintiff's motica, and ia support of 1its cwn motion for

summazy juégment, the defendant has suBmitted the Vine

affidavit, which states in part, paragragh six:

"Phe documeat ia question, Mosccw talsgzam aumBer

5985, is a protest nota regarding harassment of the Zmbassy

)
n
[ =

skass in Mosccw, which is a current and very seasitive i
in U.5.-.5.5.R. relations. To resleass the contents oé thi
document would =tanktamount ko pubiishing it. Ia my ovinica
the Soviet Goverament would probébly regard this as an es-

calation of the matter, which would require Zfurther acticn




i)

the Soviet Government would fzel impeiled to engage in

ideration’ 0f7Lhd expdiision:of ths American Forsicn Service

[

.~ gffice® mentidned in the protest note.," ES o

"

- PRél3katuidry languidge authorizing this:Couzrt-to - -

= digcidsure-drider-the Freedom of Information .

iicates that such iaspections ars:not obliga-

Lory in every case, .-

To thea.coaktrarzy, a very recent decision of the

resort in 'erational sscurity' situations.”
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Weissmaa vs. CIi, Numbe

Circuit
Columbia/ Sited Januaczy &, 1977).
THis is for akt lesast two very important reasocas:

1) In camera inspecticas arsburdensomz andé raise
2) Few Judges have the skill or experience to

seasitive material,

id camesa’ laspectisd of the materials allsced. to -
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in the Governmeac's zrief, indicated tha: wnere the sworn

statements of the Covernment indicata that the prcper pro-
cedures -have been follcwed in classifying a parzicular docu-

ment, and that the classificaticn is not pretextwal and un-

' reascnable, a Court need not)-and indeed cught-not, order

an in camera iaspecticn. .7 IV oS o

On the. record-befora me,” I:am SatisFied® that the

a- demonstriFioh- 14 this® casa-

‘Goverament has made such

S Plaintifs's moidon: for an inlcamera: insvectica is
“therefors denied. SemmedesatiacTn ez o

©-°" Moresover, I am satisfied that the-dhaument which

plaintiff seeks properly falls. within the scope of the (b)
(1) exemptiecn Szom.disclosure.
Therefore, there 1s no lsgal tasis ca which I may

grant plaintiff the relief he seeks.
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Defendant's motlon for summary judgment is gr

I want the Goverameant £o suzmit an appropr-iatz o

to me within ten days.

MR, STASELZ: I will, your Hocnoz,

MR, CERVASZ: We plan to appeal the decision., 7

as possible?

. TE= COCRT: I will i ycu agree to pay for it.

Pursuant to Seckion 733,Title 28, Uaited States Code, the
foregoing transczipi is certifiad to e an accurats raco-d
as takea stenographically in the afcrs-entitlsd proceediag,
L=ZZ 3, 3ZAL

-
K




