UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FILED s
AN 241978

MES F. BAVEY, Clark
A‘ulvil Acéicn

FOUNDING CHURCH OF SCIENTOLOGY
OF WASHINGTON, D.C7F, INC.,

)
)
)J
Plaintifs )
)
v ) No. 75-1577
) ;
EDWARD LEVI, et al., )
)
)

Defendants

M-EMORANDUM

In 1975, the Founding Church of Scientology of

-~

Washington, D.C. {Church) instituted this Freedom of Infor--
mation Act (FOIA) suiz to enjoin defendant Federal Bureau
of Investigaticn (FBI! frem withholding information in its

files "rslating to, centaining refarences to, or cdealing

with" the Church or its founder, L. Z2on Hubbard. *Shortly

thereafter, plaintizf served 'interrcgatories on defeandants

requasting decailed information,in accordance wiz=h the

fandanc £filaed a six-page affidavit frem Soecial FBI Asent

doward ard z thirty-four pagce "Exhibit A", a table-describ-

Moticns Zor Summary Judgment. Attached =g =h government's

i APPENDIX E
; Civil Actiom io. 77-1927




had been turned over to 2laintiff. After examining the
Papers and the briefs, and after hearing argument on the
matter, the Court, on June 11, 1975, directed the FBI to
provide plaintiff: "a proper index: (a) describing in
detailed, non-conclusory terms the documents withheld from
Plaintiff in whole or in‘part; and (b) specifically
justifying each exemption claimed...."

In November 1976, the'gove:nment £iled ancther
affidavit frem Sﬁecial Agent Howard with nearly four
hundred pages of justifications and additional‘disc;osures
of requested information. Shortly téereaf:e:, it filed a
Renewed Motion to Dismiss or, in the Alternative for

Summary Judgment.

That mattar was fully briefed an ready Zor argumant

when Attcrney General Bell issued a directive reqguiring more
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litigation. accordingly, the Court ordered the defendan<s

tc reprocsss the files under the Attorney General's naw
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overlooked the fact that a score of intar-agency memcs
pertaining to another Scientology lawsuit in this Court had
been disclosed the prior November. These documents, pre-
viously withheld under Exemption 5, had been disclosed with
only administrative @arkings and employee names deleted.
In July, the government decided to disclose the administra-
tive markings but reinstated Exemption §.

The government has catalogued the documents into
elaven separate categoriss. They are:

File A (220 dccuments), which consists of communi-
" ——— -

cations ra2ceived by the F2I from third persons
(usually citizens) complaining ¢f Church conduct
or requesting. informaticn about Church activitie
Alsc 1'nc.udac‘. are memcs Zrom cther law enforce-
i ment a;enc es and infeormaticn ganarated as a

result of filed of

File B (46 documents) co-:=*ns the same sort of '
- infermation as in File 2, cnly with regard to
. L. Ron Hubbard and Alliasg <c1e.:;sts of the World.

| file C (5 documents) includes thrse records ;
Generatad as a rasult of an 1.vestxgaclon into :
violations of 18 U.S.C. §§1343 (fraud by wire)

and 2314 (interstate transportaticn of sgclen
property), as well as two documents pertaining to
: a Scientclogy suit against the Justice Derpartment,
! C.A. 74-7%24(D.D.C.).

File D (8 doc4 ments) concerns an FEI investigation |
1nto a securities theft. Plaintiff was the victim. !
1
File E (2 documents) incliudss, first, a letter :
from M Hubbaxd to the I3I and the reply thereto !
and secoualy, an internfifiice memo concerning a !
investigation intc a matter raised in Hubbarxd's ;
letter.
| 5 1ed
I nn 5. .
i Cl H i

o the Chur

¥

f
i
"
n




File H has only two documents. They were compiled
as a result of a FOIA "referral" from another
agency. Thus they were not found in the original
search of central files.

File I contains twenty documents which had been H
o = ; ;

indexed according to type of federal violation. :
Most are inter-agency memos concerning Hubbard
and his varicus organizations.

File J is a collection of records gathered for
this litigation but not resgonsive to plaintiff's
FOIA request. No index has been prepared for
this file.

File K (35 documents) consists of inter-— and
lntra-agency memos relating to the suit
Scientology v. Saxbe, C.A. 74-744(D.D.C.) .

In withholding these dccumernts or Scrticns thereo?f,
the ¢overnment reiies chiaZly en Exemations 5, 7C ang 7D.

Of coursa, it has the burden of jused

Exemption 1. The affidavit
SacnpLien. &

Poptanich recites that four of the cdocuments in

classified "sacret" in accordanca wizh Executiva Crder 11352

(unauthorized disclosure zould seascnall be expected =c

cause serious damage tc the national security) and are

§552(b) (1) . Pcptanich 2xplains that sach document con=ains

a2 list of perscns in the Washingzen

respensible for and engage in authorizad alectronic

surveillance. He contends that disclosurs of the identities

of these individuals "could disclese the Govarninent




' the axecutive order. While raising no real objection to

In order to justify ncndisclosure under Exemption 1,
the government must demonstrate that the documents ace
authorized under criteria established by Executive Order to

be kept secret and that they are propercly classified under

the government claim, plaintiff does ask the Court to
"undertake to assure that only the names of individuals and
not substantive information concerning plaintiff, is being
withheld." However, in view of the fact that the entire
document, not just the sensitive porticn, is classified, the

request must be denied.
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Exemation 2. Prior £o the summe

this exemption was the most widely used. Howsvar, it is i

regulaczicns of lunch hours,

leave axzd the like.” S5.Rep. ;
{
H
8 (l963). See Cerartment of Air Force v. Ross, 425 U.S. 352
i
(1976). Special Agent Hoeting claims =ha% relsase of the i
t
i

administrative markings in these thrae documents "would harn

substantive government interests." This is not the test.




Exemption 3. This exemption shields materiai
specifically exempted by statute, so long as the statute
requires_the information to be withheld. 5 U.S.C. §552(b) (3)
Onlf three documents, all in File K, have been withheld under
this exemption. The "statute" claimed by the government is
Rule 26(c) of the Federal Rules of Civil Procedure (pro-

tective orders). a protective order was issued in C.A. 74-

'744(D.D.C.) Scientologv v. Saxbe (consent judgment against

'plaintiff issued-January 23, 1976) to protect information

-obtained by depositicn and to Protect the identities of

deposed invididuals.

Exemption 5. This exempticn protects "inter-agency
~XETpeion 2

or intra-agency memorandums or letters"” not routinely
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been claimed approxi

government's generous disel
File K manifaests its good faith. There is no reason for

insistence that the defendants further justify withholding

w

the remainder guarded Dy Exemption

b )

Exemption 7C and 7D. Thess two exemptions cover

ilaw enforcement investigatery records whose disclosure would




defendants have used the exemptions'only to delete the
identities of those who have correspcnded with the FBI and
the names of Department of Justice employeas who have
authored varicus intra-agency memos. Despite the fact that

the two exemptions were Zrequently invoked, the use appears

to have been judicicus.

Exemptions 7A, 78 and 7D. Defendants have also
' made sparing use c?f Exempticn; 7A, 73 (three times each)
and 7E (only oncé). 7A and 7B safeguard the conduct of
enforcement proceedings; 7E allows nondisclosure of material
which would reveal investigative tecﬁniques. The government
justifications are suff‘cie;t and appear to have been made

in gecod faith.
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