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Morton Hollander and Leonard Schaitman, Attorneys, 
Department of Justice, also entered appearances for 
appellants. 

John Rk. Hupper, with whom John H. Pickering, J. 
Roger Wollenberg, Gary D. Wilson, Mary A. McReynolds, 
and John H. Harwood II were on the brief, for appellees. 

Lloyd N. Cutler also entered an appearance for 
appellees. 

Lutz A. Prager for amicus curiae, Equal Employment 
Opportunity Commission. 

Charles R. Halpern was on the brief for amici. curiae, 
American Civil Liberties Union, et al. 

David M. Dorsen, Richard Seymour, Richard S. Kohn, 
Roderic V. O. Boggs, and Ann K. Macrory were on the 
brief for amicus curiae, Lawyers’ Committee for Civil 
Rights Under Law. 

James M. Nabrit III, Charles Stephen Ralston, Bill 
Lann Lee, and Eric Schnapper were on the brief for 
amicus curiae, NAACP Legal Defense and Educational 
Fund, Inc. 

Bruce J. Terris was on the brief for amicus curiae, 
Law Office of Bruce J. Terris. 

James R. Richards was on the brief for amicus curiae, 
Capital Legal Foundation. 

Before WRIGHT, Chief Judge, and McGowan, Tamm, 
LEVENTHAL *, ROBINSON, MacKINNon, ROBB, WILKEEY, 
and MIkva, Circuit Judges. 

Opinion filed by Circuit Judge McGowan, in which 
Chief Judge WRIGHT and Circuit Judges RoBINSON, 
MacKINNON, RoBB and MIKVa join. 

Opinion concurring filed by Circuit Judge MacKinwow, 
in which Circuit Judge Ross joins. 

* Circuit Judge Leventhal, a member of the Court when it 
considered this case, died before the opinion was issued. 
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Opinion dissenting filed by Circuit Judge WILKEY, ‘in 
which Circuit Judge TAMM joins. 

McGowan, Circuit Judge: The court en bane has be- 
fore it for review an order of the District Court award- 
ing an attorney’s fee of $160,000 for the successful prose- 
cution of a gender-discrimination class suit against the 
United States Department of Labor. A panel of this 
court earlier reversed the District Court’s award and re- 
manded for reconsideration under the novel standards 
described in its opinion (Copeland I) The panel denied 
rehearing, but issued a second opinion (Copeland IT)*® 
clarifying the first. We granted rehearing en banc.* 

At issue in this appeal are (1)- the standards to be 
applied in awarding attorney’s fees in Title VII suits 
against the government, and (2) the reasonableness of 
the District Court’s fee award in this case. For the rea- 
sons set forth below, we affirm the District Court’s 
award. . 

I 

We cannot determine whether the District Court’s fee 
award was reasonable without examining in some detail 
the history of this employment discrimination litigation. 
This chronicle is necessarily lengthy because the law- 
suit involved numerous and complex proceedings and 
maneuverings. We think the very intricacy of the liti- 

1'The representation of plaintiff Copeland was undertaken 
pro bono publico by the Washington, D.C., law firm of Wilmer, 
Cutler & Pickering (now Wilmer & Pickering). In prior cases 
in which this firm sought and obtained a fee as the prevailing 
party in a pro bono case such as this, the firm has contributed 
the fee to a public interest organization “committed to fur- 
thering the kind of public interest involved in the particular 
litigation.” Petition of Appellee for Rehearing & Suggestion 
for Rehearing Hn Bane at 12 n.15. 

2594 F.2d 244 (1978). 

3 No. 77-1351, slip op. (June 29, 1979). 

* Id., Order of June 29, 1979, vacating the panel’s judgment. 
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gation—which was a product, in part, of the govern- 
ment’s vigorous and long-continued resistance to the 
claim asserted against it—is highly relevant to the rea- 
sonableness of the fee award. 

A. Copeland’s Administrative Complaint 
Appellee Dolores Copeland, a black woman trained in 

data processing, joined the Department of Labor (the 
Department) in 1967. She worked for several years in 
the Department’s Directorate of Data Automation and its 
predecessor unit (the Directorate) as a GS-13 computer 
specialist. Copeland thought that her supervisors were 
unfairly denying her training, promotions, and interest- 
ing work. Moreover, she believed that other female Di- 
rectorate employees were treated similarly. , 

Pursuant to regulations, Copeland explained her sus- 
picions to a Department Equal Employment Opportunity 
(EEO) counselor in April, 1973, but:no action was 
taken. She therefore formally complained of discrimina- 
tion in June. Between July and September, 1978, the 
Department, investigated her complaint. Copeland filed 
comments and criticisms with respect to the investigation, 
and report. 

The Department reopened its investigation in Novem- 
‘ber, and submitted supplemental reports in January and 
February, 1974. Copeland thought that this supplemental 
investigation also was inadequate, and therefore began 
her own investigation. She interviewed numerous current 
and former Directorate employees, and sought affidavits 
that would support her allegations of discrimination. In 
April, 1974, Copeland submitted her findings, and her 
comments on the Department’s supplemental investiga- 
tion, to the EEO Director. 

Assistant Secretary Fred G. Clark submitted his pro- 
posed disposition of the complaint in J une, 1974. That 
disposition would have removed all adverse references 
from her personnel. file, but it proposed no other signifi- 
cant relief. 
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Copeland, still dissatisfied, requested a formal hearing. Her file was sent to the Civil Service Commission for that purpose, but no hearing was held. The file was re- turned to the Labor Department without explanation. 
Assistant Secretary Clark resubmitted his proposed disposition of Copeland’s complaint in September, 1974. According to Copeland, she was assured that because she had already: requested a hearing, she need not repeat that request. 

No hearing was held, however, and the Department issued its final decision on November 7, 1974. The final decision conceded “that a pattern of sex discrimination exists” in the Directorate, and that such discrimination “manifests itself in the lack of leadership responsibility assignments given to qualified women professionals.” The decision, however, denied that the Department’s refusal to promote Copeland resulted from sex discrimination and asserted that Copeland’s personal disagreements with her supervisors were the true cause of her grievances. 
The Department in its decision agreed, inter alia, to (1) consider her fairly for future work assignments; (2) clarify her responsibilities and objectively assess her performance of them, (3) expunge adverse evalua- tions from her personnel file, and (4) monitor future promotion decisions to insure fair treatment for her and other minority employees and women. The Department did not, however, offer retroactive promotion and back pay, or priority consideration for future promotions, 
The Department sent Copeland a copy of its decision. However, Copeland’s attorneys were not served with a copy, in violation of Department regulations. 

B. Litigation in the District Court 
Copeland filed this class suit in the District Court on December 13, 1974, The complaint, as amended, alleged 
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three gender discrimination counts, namely, violations 
of (1) Title VII of. the Civil Rights Act of 1964, (2) 
Executive Order 11478, and (8) rights under the first 
and fifth amendments to the constitution and 42 U.S.C. 
section 1985. The complaint also alleged a count of race 

‘discrimination under the first and fifth amendments and 
42 U.S.C. sections 1981 and 1985. 

1. The Government’s Motion for Judgment on the 
- Pleadings 

The government promptly moved for judgment on the 
pleadings under a variety of theories. Judgment on the 
Title VII count was sought because the suit was filed 
31 days after Copeland received notice of the final agency 
decision, not within the 30-day period established by 
statute. See 42 U.S.C. § 2000e-16(c) (1976). The Dis- 
trict Court held, however, that the government’s failure 
to serve Copeland’s attorneys with the agency decision tolled the running of the 30-day period.® 

2. The Government’s Opposition to 
Class Certification 

Copeland next moved that she represent a class of all past, present, and future female data processing em- 

5 The District Court granted the government judgment on the pleadings for the count based on Executive Order 11478, and also ordered that the Title VII count be tried before the constitutional counts. 

The government also moved for judgment on the pleadings on various counts, asserting the (1) exclusiveness of Title VII as a remedy for federal employees who allege discrimina- ‘ tion on the basis of race or sex, (2) absence of jurisdiction over all individual defendants except the Secretary of Labor, (3) failure to exhaust administrative remedies, and (4) primary jurisdiction of -the Department of Labor and Civil Service Commission. The District Court did not address any of these theories in its order. 
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ployees in the Directorate. The government, however, 
moved to remand the case to the Civil Serviee Commission 
for additional hearings and, in the alternative, opposed 
class certification for a variety of reasons. 

The District Court denied the motion to remand. .The 
court also certified the case as a class suit, covering all 
females employed by the Directorate in data processing 
positions after June 11, 1971. 

3. Discovery Skirmishes 

Copeland’s attorneys meanwhile had propounded a 
congeries of discovery requests, including interrogatories 
and. requests for production of documents. These dis- 
covery requests prompted an acrimonious flurry between 
the plaintiff class (plaintiff) and the defendant. 

The government initially did not comply with these 
requests. Plaintiff moved to compel discovery. The gov- 
ernment then answered some of the interrogatories, 
but objected to certain others that it thought called for 
privileged information. The government, accordingly, op: 
posed the motion to compel. 

Plaintiff pointed out to the court that the Depart- 
ment had destroyed certain relevant documents* and 
that, in any event, the government’s responses to many 
interrogatories were inadequate. The question of the 
adequacy of the government’s response to discovery re- 
quests generally was ultimately resolved by negotiation. 

Meanwhile, the government had initiated discovery of 
its own. The government propounded interrogatories, 
requested documents, and took depositions. Plaintiff con- 

The government conceded that it inadvertently had de- 
stroyed some documents, but argued that any relevant infor- 
mation contained therein could be obtained from other 
sources. , 
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tinued the discovery battle by noticing the deposition of an Assistant Secretary of Labor. The government moved for a protective order ; this motion was denied. 
Discovery continued for several additional weeks. Plaintiff answered defendant’s numerous interrogatories, served additional interrogatories of its own, and noticed further depositions. The government again sought a pro- tective order; the District Court ordered the govern- ment to supply any requested documents and information that were relevant and nonprivileged. 
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The District: Court all along had envisioned that dis- covery would be completed in time for the liability trial to begin February 16, 1976. The government, however, asked in January for a one-month delay in trial, in part “due to the extreme complexity of the issues and evidence in the case.”7 The District Judge, however, insisted that parties promptly finish discovery and prepare for the liability trial on February 16 as originally planned, 
Plaintiff orally complained to the court on J anuary 26 about additional discovery difficulties, Plaintiff alleged that the government failed to identify and produce cer- tain highly relevant documents, and requested that the court grant judgment on the merits as the sanction for nondisclosure. 
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The District Court noted: 

they been produced as they should have been. 

  

ought because the government’s itary service obligation that made trial preparation difficult. The government contended that the case was too complex to substitute new counsel. 
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The court nevertheless denied the motion for sanctions, without prejudice, “as representing too extreme a sanc- tion on the basis of facts presently available.” The parties at this point continued to plan for a February 16 trial. 

4. The Government’s Concession, of Liability 
Instead of going to trial, however, the parties ‘settled the liability issue. Now three years after Copeland first complained of discrimination, the government finally con- ceded that the Directorate had 

subjected [Copeland] and the other members of the class to sex-based discrimination in assignments, training, performance evaluations, promotions, and working conditions, all in violation of Title VII... .8 
The government also agreed to develop and ‘put into effect a court-approved affirmative action program.? 

The stipulation provided for a trial on relief to each of the individual plaintiffs. In those trials, the govern- ment would carry the burden of proving that the con- ceded sex discrimination had not “monetarily or other- wise” affected the particular plaintiff. 

5. Trial on Copeland’s Claim for Retroactive Pro- motion and Back Pay 

Shortly after the government stipulated it had dis- criminated on the basis of sex, a six-day trial ensued on the relief vel non due plaintiff Copeland. The govern- ment contended that Copeland in any event would not 

  

° The stipulation noted that “Defendant asserts that he is not presently violating Title VIL” 

®*In exchange for the government’s concessions, plaintiff stipulated   
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have been promoted to GS-14, because Copeland’s failure 
to receive promotions and training was attributable to 
her poor work, lack of qualifications, and personality 
problems. 

The District Court found, however, that the govern- 
ment had failed to prove that sex discrimination did not 
play a part in Copeland’s lack of advancement. The 
court, accordingly, awarded her a promotion to GS-14 and 
$6,169.80 in back pay. The court also ordered the De- 
partment to provide Copeland with training and assign- 
ments commensurate with her position. 

6. Litigation Before a Special Master on Retroac- 
tive Promotion and Back Pay for Other Class 
Members 

The parties stipulated to the appointment of a Special 
Master to receive evidence and report to the District 
Court on the relief due the other members of the class. 

Each side initiated a new round of discovery on the 
issues presented to the Special Master. Plaintiff pro- 
pounded additional interrogatories, requested admissions 
from defendant, and noticed further depositions. De- 
fendant also propounded more interrogatories, requested 
admissions, and sought more documents. 

After this substantial additional discovery, the parties 
settled the remaining individual claims. The settlements generally required promotions, back pay, the opportunity to participate in a training program, or some combina- tion of the above. Approximately $33,000 in back pay 
was obtained. 

7. The Affirmative Action Program 

Meanwhile, the parties haggled over the terms of the affirmative action program. The government proposed a plan; plaintiff criticized it as inadequate. The District 
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Court held a hearing to discuss problems with the gov- 
ernment’s plan.” 

Plaintiff later proposed its own affirmative action pro- 
gram. The government criticized it, and the District 
Court held another hearing. The following day, the 
District Court ordered the parties to negotiate a mu- 
tually satisfactory plan, using defendant’s draft as the 
starting point, but incorporating various modifications 
sought by plaintiff." On August 1, 1976, the District 
Court approved a 36-page affirmative action plan ne- 
gotiated by the parties. 

8. Plaintif?s Application for an Attorney’s Fee 

On November 30, plaintiff filed a documented request 
for costs and an attorney’s fee. The documentation re- 
vealed that plaintiff’s attorneys had spent 3,602 hours 
on the case and that, if that time were billed at the law 
firm’s customary hourly rates, the legal fee would be 
about $206,000. In papers filed December 20, 1976, the 
government opposed “an[y] award even approaching” 
$206,000. Apparently content to submit the attorney’s 
fee issue to the judge on the papers, the government 
did not ask the District Court to hold a hearing. 

10 Among topics discussed at the hearing were the need for 
an effective enforcement. mechanism, potential collective bar- 
gaining difficulties, the need for quotas in promotions, record 
keeping, appropriations for training programs, and the com- 
position of promotion panels. 

4 At issue in this hearing was the necessity of (1) hiring 
and promotion quotas, and (2) the court’s retention of juris- 
diction over the case to ensure compliance by the Department. 

12 Some of the plaintiff’s proposed changes that the District 
Court ordered incorporated into the plan concerned (1) re- 
porting, (2) training programs, (3) employee notification, 
(4) composition of evaluation panels, and (5) retention of 
jurisdiction by the court to insure compliance. 
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On January 6, 1977, the District Court entered an 
order awarding a $160,000 fee, an amount approximately 
22% less than that envisioned by plaintiff’s papers. The 
order was accompanied by a four-page memorandum 
analyzing the fee request. The District Court wrote, in 
pertinent part: 
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The Secretary apparently believes a fee award in 
a case of this type should be based primarily upon 
the monetary results achieved. This is an erroneous 
approach to the fee problem. While the actual cash 
awards to individual members of the class were in 
this instance relatively small in relation to the total 
fee claim, this was basically an equity action which 
was intended to and did achieve benefits that can- 
not be measured solely in monetary terms. The 
judgment, which has not been appealed, among other 
things established an entirely new pattern of train- 
ing and promotion for female employees in an im- 
portant segment of the Department of. Labor which 
had blatantly discriminated against women. The 
benefits of the litigation will be felt for many 
years to come. 
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While the Secretary now suggests that there were 
really no serious issues at stake, this is not borne 
out by the facts. The litigation went forward in a 
relatively civilized manner but it was hard fought. 
The Government offered firm, persistent resistance 
throughout the litigation and concessions developed 
only as it became apparent there was little prospect 
of Government success. Indeed, the Government 
moved to dismiss at the outset, and it opposed dis- 
covery. There were many difficulties encountered 
during the discovery process which were caused, in 

' part, by the Department’s inadvertent destruction 
of certain records contrary to Court direction and 
the intentional withholding of other documents by 
some officials of the Department of Labor, as well 
as by the complexity of the issues, oS 
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The 3,602 hours were logged almost entirely by associates of the firm with varying degrees of ex- perience. The average rate of $57.17 an hour is well Within the local range for associates of larger firms .... What plaintiffs’ counsel lacked in sea- soned trial experience was offset by other factors. They were always well prepared, effective and knowledgeable. No time was deliberately wasted and counsel proceeded with full recognition of the congressional directive to expedite litigation of this type. 

Billing for legal services, however, should not be a merely mechanical exercise. Where a fee is sought from the United States, which has infinite ability to pay, the Court must scrutinize the claim with par- ticular care. When an application such as this is filed bya large law firm computing a proposed award by use of “customary rates,” the firm has obviously made little, if any, effort to exercise billing judgment. Thus an important ingredient is lacking. A reasonable fee can only be fixed by the exercise of judgment, using the mechanical computations simply as a starting point to reach a higher or lower figure. The Court must perform this function. 
In considering what is a reasonable fee in this instance a number of factors deserve special men- tion. The proposed. fee absorbs not only expensive overhead such as.rent and secretarial services, but no charge has been made for what was undoubtedly a substantial amount of time spent by paralegals who play such a useful role in large documentary cases. On the other hand, there Was practically no partner time expended on this case and the asso- ciates lacked experienced trial direction. The Court must also take into account the fact that not all of the work proved productive. Some issues which were joined in the complaint were dropped, as were some individual defendants. Taking into account each of the factors itemized in Evang ». Sheraton 
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Park Hotel, 503 F.2d 177 (D.C. Cir. 1974), includ- ing the matters Specifically mentioned, the Court has concluded that a reasonable fee in this litigation, weighing the results achieved, the novelty of the issues, the difficulties encountered and the effective- ness of the excellent representation given is $160,000. 

al 
Title VII of the Civil Rights Act of 1964 allows the prevailing party to receive from the loser a reasonable _attorney’s fee in addition to other relief. The statute provides: 

In any action or proceeding under . . . [Title VI] the court, in its discretion, may allow the prevailing party, other than the [Equal Employment Oppor- tunity] Commission or the United States, a reason- able attorney’s fee as part of the costs, and the Commission and the United States shall be liable for costs the same as a private person. 
42 U.S.C. § 2000e-5(k) (1976). 

The availability of an attorney’s fee encourages indi- viduals injured by discrimination to seek judicial re- dress. As the Supreme Court explained: 
When the Civil Rights Act of 1964 was passed, it was evident that enforcement would prove difficult and that the Nation would have to rely in part upon private litigation as a means of securing broad. com- pliance with the law. A Title II suit is thus private in form only.... If [a plaintiff] obtains an injune- tion, he does so not for himself alone but also as a 

*% A secondary purpose of the fee provision is to deter discrimination, é.9., Palmigiano vy. Garrahy, No. 79-1183, slip op. at 3 (1st Cir. March 8, 1980) ; Dennis v. Chang, 611 F.2d 1302, 1306 (9th Cir. 1980) ; Rodriguez v. Taylor, 569 F.2q 1231,.1245 (3d Cir. 1977), cert. denied, 436 U.S. 913 (1978), and thereby obviate litigation. 
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“private attorney general,” vindicating a policy 
that Congress considered of the highest priority. 
If successful plaintiffs were routinely forced to bear 
their own attorneys’ fees, few aggrieved parties 
would be in a position to advance the public inter- 
est by invoking the injunctive powers of the federal 
courts. Congress therefore enacted the provision for 
counsel fees—not simply to penalize litigants who 
advance arguments they know to be untenable but, 
more broadly, to encourage individuals injured by 
racial discrimination to seek judicial relief... . 

Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 
401-02 (1968) (footnotes omitted)“; accord, New York 
Gaslight Club, Inc., v. Carey, 48 U.S.L.W. 4645, 4647-48 
(U.S. June 9, 1980). 

Confronted by the explicit language of the statute and 
its accompanying legislative history, the government in 
the instant case concedes that plaintiff is entitled to 
an attorney’s fee. Indeed, the parties so stipulated dur- 
ing the course of the lawsuit. At issue in this appeal 
is whether the District Court’s fee award was reasonable. 

The Court of Appeals for the Fifth Circuit explained, 
in general terms, how the fee should be calculated under 
Title VII in Johnson v. Georgia Highway Express, Inc., 
488 F.2d 714 (1974). In Johnson, the court suggested that 
district courts base fee awards on the following criteria: 
(1) the time and labor required; (2) the novelty and 
difficulty of the questions; (3) the skill requisite to 
perform the legal services properly; (4) the preclusion 
of other employment; (5) the customary fee in the 
community for similar work; (6) the fixed or contin- 
gent nature of the fee; (7) time limitations imposed by 
the client or the circumstances ; (8) the amount in- 

 Piggie Park was brought under Title II of the Civil Rights 
Act of 1964. It is, nevertheless, also the guide to the award 
of fees under Title VII. Z.g., Albemarle Paper Co. v. Moody, 
422 U.S. 405, 415 (1975); Parker v. Califano, 561 F.2d 320, 
327-28 (D.C. Cir. 1977). 
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volved and the results obtained; (9) the experience, 
reputation, and ability of the attorneys; (10) the un- 
desirability of the case; (11) the nature and length of 
the professional relationship with the client ; and (12) 
awards in similar cases. Id. at 717-19. 

We recognized the importance of considering the twelve 
Johnson factors in awarding fees in Evans v. Sheraton 
Park Hotel, 503 F.2d 177, 187-88 (1974). Many other 
courts have applied the Johnson factors in subsequent 
cases, and those factors remain central to any fee 
award.* 

Simply to articulate those twelve factors, however, does 
not itself conjure up a reasonable dollar figure in the 
mind of a district court judge. A formula ig necessary 
to translate the relevant factors into terms of dollars 
and cents. This is particularly true because the twelve 
factors overlap considerably. For example, largely sub- 
sumed under the factor “time and labor required” is an 
assessment of the “difficulty of the questions.” That is 
so because the more difficult the problem, ‘the longer it 
will take adequately to solve it, Similarly, the cus- 
tomary hourly fee (Johnson factor #5) is likely to be 
influenced by (#3) the level of skill necessary to per- 
form the services, (#46) whether the fee is fixed or con- 
tingent, (#7) time limitations, (#8) the amount to be 
obtained, (#9) the reputation of the attorneys, and 
(#10) the undesirability of the case. 

For these reasons, scholars have noted that the twelve Johnson factors, without more, cannot guarantee a ra- tional setting of fees. One commented: 

15 See generally B. Schlei & P. Grossman, Employment Dis- crimination Law 1291 & n.26 (1976) ; id. at 345 & n.22 (Supp. 1979), and cases cited therein. In its recently promulgated interim regulations regarding fee awards for work per- formed during administrative processing of Title VII claims, | the Equal Employment Opportunity Commission adopted the same factors. 45 Fed. Reg. 24,180 (1980). 

  

  



  

  

        

  
  

   
  

    

  

17 

The fundamental problem with an approach that 

does no more than assure that the lower courts will 

consider a plethora of conflicting and at least par- 

tially redundant factors is that it provides no analyti- 

eal framework for their application. It offers no 

guidance on the relative importance of each factor, 

whether they are to be applied differently in dif- 

ferent contexts, or, indeed, how they are to be 

applied at all. 

Berger, Court Awarded Attorneys’ Fees: What ts “Rea- 

sonable”?, 126 U. Pa. L. Rev. 281, 286-87 (1977) (foot- 

notes omitted); accord, Dawson, Lawyers and Involun- 

tary Clients in Public Interest Litigation, 88 Harv. L. 

Rev. 849, 927 & n.827 (1975); Note, Promoting the 

Vindication of Civil Rights Through the Attorney’s Fees 

Awards Act, 80 Colum. L. Rev. 346, 372-73 & nn. 164- 

69 (1980). 

District court judges for this reason have had difficulty 

applying the Johnson factors. A common, yet understand- - 

able, fault is for the trial judge to make the conclusory 

statement, “After considering each of the twelve factors 

in Johnson, I find that a reasonable fee is X dollars.” 

This very often leads to reversal and remand. See, ¢.g., 

Gay v. Board of Trustees, 608 F.2d 127, 128 (5th Cir. 

1979) ; Davis v. Fletcher, 598 F.2d 469, 470-71 (5th Cir. 

1979). 

Appellate courts have recognized that the Johnson 
factors, despite their substantial conceptual value, also 
are imprecise. Some courts, therefore, have incor- 
porated the twelve factors into an analytical framework 
that can be easily applied by trial courts and that wil 
make possible meaningful appellate review. : 

Any fee-setting formula must produce an award suf- 
ficient to fulfill the primary purpose of awarding fees 

16 The panel opinion in this case, perceptively we think, also 

identified these difficulties with the Johnson factors. Copeland 

IT, slip op. at 4-5 & n.2. See also Northcross v. Board of Educ., 
611 F.2d 624, 642-43 (6th Cir. 1979).  
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in Title VII cases, namely, “to encourage individuals 
injured by . . . discrimination to seek judicial relief.” 
Piggie Park, 390 U.S. at 402. An award of fees pro- 
vides an incentive to competent lawyers to undertake 
Title VII work only if the award adequately compensates 
attorneys for the amount of work performed. The Court 
of Appeals for the Third Circuit was the first to develop 
a fee-setting formula that reflects this principle. In 
Lindy Bros. Builders, Inc. v. American Radiator & 
Standard Sanitary Corp., 487 F.2d 161 (1973) (Lindy 
I), and its successor case, Lindy IT, 540 F.2d 102 (1976) 
(en banc), the Third Circuit articulated a formula that 
considered all the relevant factors but eliminated the 
redundancy and imprecision that many have identified in 
other fee-setting schemes. 

Lindy recognized that the starting point in fee setting 
—what it characterized as the “lodestar” fee—should be 
computed by multiplying a reasonable hourly rate by the 
number of hours reasonably expended on the lawsuit. 
487 F.2d at 167. Adjustments in this figure are ap- 
propriate, the court recognized, but the “lodestar” pro- 
vides “the only reasonably objective” starting point for 
awarding a fee. Id. 

In National Treasury Employees Union v. Nixon, 521 
F.2d 317 (D.C. Cir. 1975), this court had occasion again 
to consider fee calculation. We recognized Lindy’s im- 
portant analytical contribution to the inquiry, and we 
adopted its framework for use in this circuit. We said: 

The inquiry begins with a determination of the time devoted to the litigation. This figure in turn is multiplied by an hourly rate for each attorney’s work component, a rate which presumably would take into account the attorney’s legal reputation and experience. The resulting figure represents an im- portant starting point because it “provides the only 

            

   

    

   

  

   

  

     
   

            

   

   

  



            

   

      

   

              

   

      

    

  
  

  
  

19 

objective basis for valuing an attorney’s services” 

[eiting Lindy]. 

Id. at 322 (footnote omitted). 

Myriad cases involving court-awarded fees continue to 

come before the district court judges and, ultimately, 

before this court.” We therefore take this opportunity 

en banc to elaborate, to a greater extent than we have 
in the past, on the appropriate mechanism for calculat- 

ing an attorney’s fee pursuant to statutes like Title 

VIL. 

A. The “Lodestar” 

Any fee-setting inquiry begins with the “lodestar”: the 
number of hours reasonably expended multiplied by a 
reasonable hourly rate. The figure generated by that 
computation is the basic fee from which a trial court 
judge should work. We examine below some of the prob- 
lems that arise in calculating the “lodestar.” 

1. Hours Reasonably Expended 

The fundamental purpose of the fee award is to com- 
pensate the attorney for his efforts. The first task for 
the trial court judge, therefore, is determining the 
amount of time reasonably expended. 

When a law firm seeks a fee, it should document the 
amount of work performed. The District Court then will 
be able to do more than merely lump together all the 
hours spent by the various attorneys associated with the 
enterprise; the judge instead can segregate into cate- 
gories the kinds of work performed by each participating 
attorney. This project need not be unduly burdensome: 

  

17Qne law review article counted at least seventy-five 
statutory grants of authority to award an attorney’s fee. 

Berger, Court Awarded Attorneys’ Fees: What is “Reason- 

able” ?, 126 U. Pa. L. Rev. 281, 303 & n.104 (1977). 
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It is not necessary to know the exact number of minutes spent nor the precise activity to which each hour was devoted nor the specific attainments of each attorney. But without some fairly definite in- formation as to the hours devoted to various gen- eral activities, ¢.g., pretrial discovery, settlement negotiations, and the hours spent by various classes of attorneys, e.g., senior partners, junior partners, associates, the court cannot know the nature of the services for which compensation is sought. 
Lindy I, 487 F.2d at 167. 

Compiling raw totals of hours spent, however, does not complete the inquiry. It does not follow that the amount of time actually expended is the amount of time reason- ably expended. In the private sector, “billing judgment” is an important component in fee Setting. It is no less important here. Hours that are not properly billed to one’s client also are not properly billed to one’s adversary pursuant to statutory authority. Thus, no compensation is due for nonproductive time. For example, where three attorneys are present ata hearing when one would suffice, compensation should be denied for the excess time. Similarly, no compensation should be paid for time spent litigating claims upon which the party seeking the fee did not ultimately prevail.2®. 

18 E.g., Oldham v. Ehrlich, No. 79-1988, slip op. at 10 n.9 (8th Cir. March 12, 1980) ; Dillon v. AFBIC Devel. Corp., 597 F.2d 556, 564 (5th Cir. 1979) ; Nadeau v. Helgemoe, 581 F.2d 275, 278-79 (1st Cir. 1978). However, it sometimes will be the case that a lawsuit will seek recovery under a variety of legal theories complaining of essentially the same injury. A district judge must take care not to reduce a fee award ar- bitrarily simply because a plaintiff did not prevail under one or more of these legal theories. No reduction in fee is appro~- priate where the “issue was all part and parcel of one matter,” Lamphere v. Brown Univ., 610 F.2d 46, 47 (Ist Cir. 1979), but only when the claims asserted “are truly fractionable,” id. 
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At this point in the computation, the District Judge 
might usefully construct a table that looks something 
like this example. 

  
  

Attorney & Type of Work oe Hours 

Senior Partner: Court Appearances 17.3 

Senior Partner: Review of pleadings 39.2, 

Junior Associate: Research & drafting 87.6 

Junior Associate: Depositions 35.5 

2. A Reasonable Hourly Rate 

The remaining element in fixing a “lodestar” fee is 
the reasonable hourly rate. 

The reasonable hourly rate is that prevailing in the 
community for similar work.** As we noted, a reasonable 

hourly rate is the product of a multiplicity of factors. 
Evans itself listed several of the relevant considerations: 
the level of skill necessary, time limitations, the amount 
to be obtained in the litigation, the attorney’s reputation, 
and the undesirability of the case. See Evans, 503 F.2d 
at 187-88. It follows that there may be more than one 
reasonable hourly rate for each of the attorneys, and 
for each of the kinds of work, involved in the litigation. 
After receiving documentation and other submissions,” 
and perhaps holding a hearing,™ the trial judge might 
complete the fee table in the following manner.. 

19 See, e.g., Johnson, 488 F.2d at 718; section III of this 
opinion infra. 

20 See B. Schlei & P. Grossman, supra note 15, at 1291-92. 

21 For a discussion of the circumstances under which a hear- 
ing is useful, see notes 55 & 57 and accompanying text infra. 
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Attorney & Type of Work Hours Rate Total 
Senior Partner: Court 
  

  

  

appearances 17.3 $95 $1,643.50 
Senior Partner: Review 

of pleadings 39.2 $85 $3,332.00 
Junior Associate: Re 

search & drafting 87.6 $40 $3,504.00 
Junior Associate: 

Depositions 35.5 $40 $1,420.00 

$9,899.50 | 

Thus, the “lodestar” fee in this hypothetical is $9,899.50. 

B. Adjustments to the “Lodestar” 

The “lodestar” fee may be adjusted to reflect other 
factors. We discuss herein those applicable in Title VII 
and similar fee-setting cases.” The burden of justifying 
any deviation from the “lodestar” rests on the party 
proposing the deviation. Lindy II, 540 F.2d at 118. 

1. The Contingent Nature of Success 

Under statutes like Title VII, only the prevailing 
party is eligible for a court-awarded fee. An attorney 
contemplating representation of a Title VII plaintiff 
must recognize that no fee will be forthcoming unless the 
litigation is successful. An adjustment in the lodestar, 
therefore, may be appropriate to compensate for the risk 

22 Factors other than those discussed here may be rele vant to the setting of fees under other statutes. For example, it is well established that it may not be necessary to award fees representing the full market value of an attorney’s time to provide an incentive to vindicate certain Freedom of Infor- ‘mation Act rights, because obtaining the information may result in private pecuniary gain. See LaSalle Extension Univ. v. FTC, No. 79-1270, slip op. at 3-5 (D.C. Cir. June 5, 1980) ; Nationwide Bldg. Maintenance, Ine. v. Sampson, 559 F.2d 704, 711-12 (D.C. Cir. 1977). Other factors may be relevant in setting fees in other conte: .   
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that the lawsuit would be unsuccessful and that no fee 
at all would be obtained. 

It is important to recognize that the contingency ad- 
justment is designed solely to compensate for the 
possibility at the outset that the litigation would be un- 
successful and that no fee would be obtained. Con- 
tingeney adjustments of this sort are entirely unre- 
lated to the “contingent fee” arrangements that are 
typical in plaintiffs’ tort representation. In tort suits, 
an attorney might receive one-third of whatever amount 
the plaintiff recovers. In those cases, therefore, the fee 
is directly proportional to the recovery. Such is not the 
case in contingency adjustments of the kind we describe 
herein. The contingency adjustment is a percentage in- 
crease in the “lodestar” to reflect the risk that no fee 
will be obtained. The contingency adjustment is not 
a percentage increase based on the amount of recovery. 
Merola v. Atlantic Richfield Co., 515 F.2d 165, 169 
(3d Cir. 1975). 

To the extent, of course, that an hourly rate underly- 

ing the “lodestar” fee itself comprehends an allowance 
for the contingent nature of the availability of fees in 
Title VII litigation against the Government, no further 
adjustment duplicating that allowance will be made. The 
district judge has ample powers of inquiry into the make- 
up of hourly rates to assure that the Government will not 
suffer from any such duplication or, indeed, from any 
excessive allowance for this purpose. 

The delay in receipt of payment for services rendered 
is an additional factor that may be incorporated into a 
contingency adjustment. The hourly rates used in the . 
“lodestar” represent the prevailing rate for clients who 
typically pay their bills promptly. Court-awarded fees 
normally are received long after the legal services are 
rendered. That delay can present cash-flow problems for 
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the attorneys. In any event, payment today for services 
rendered long in the past deprives the eventual recipient 
of the value of the use of the money in the meantime, 
which use, particularly in an inflationary era, is valuable. 
A percentage adjustment to reflect the delay in receipt 
of payment therefore may be appropriate. Lindy II, 
540 F.2d at 117.* 

To the district court judge falls the task of calculating 
as closely as possible a contingency adjustment with which 
fairly to compensate the successful attorney. We have 
not, however, lost sight of the fact that this adjustment is 
inherently imprecise and that certain estimations must 
be made. For example, it is difficult in hindsight to de- 
termine the risk of failure at the commencement of a 
lawsuit that ultimately proved to be successful. Thus, 

we ask only that the district court judges exercise their 
discretion as conscientiously as possible, and state their 
reasons as clearly as possible.** 

  

  

i 2. Quality of Representation 

Next, the “lodestar” may be adjusted up or down to 
reflect “the quality of representation.” It is important 
to make clear precisely the analysis that must accom- 

i pany such an adjustment. A quality adjustment is ap- 
propriate only when the representation is unusually good 
or bad, taking into account the level of skill normaily 

i 23.On the other hand, if the “lodestar” itself is based on 
: present hourly rates, rather than the lesser rates applicable 

to the time period in which the services were rendered, the 

harm resulting from delay in payment may be largely reduced 
or eliminated. 

  

24The setting of contingency adjustments is particularly 3 

within the expertise of the District Judge. As the Supreme @ 
Court said long ago, the District Court “has far better means | 
of knowing what is just and reasonable than an appellate court | 
can have.” Trustees v. Greenough, 105 U.S. 527, 587 (1882). § 
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expected of an attorney commanding the hourly rate used 
to compute the “lodestar.” In other words, 

-the court must recognize that a consideration of 
“quality” inheres in the “lodestar” award: counsel 
who possess or who are reputed to possess more ex- 
perience, knowledge and legal talent generally com- 
mand hourly rates superior to those who are less 
endowed. Thus, the quality of an attorney’s work 
im general is a component of the reasonabl[e] hourly 
rate; this aspect of “quality” is reflected in the 
“lodestar” and should not be utilized to augment 
or diminish the basic award under the rubric of “the 
quality of an attorney’s work.” 

Lindy I, then, permits an adjustment to the 
“lodestar”—up or down—based on the all-round 
performance of counsel in the specific case: “Any 
increase or decrease in fees to adjust for the quality 
of work is designed to take account of an unusual 
degree of skill, be it unusually poor or unusually 
good.” 487 F.2d at 168. By this is meant simply 
that the district court may determine that the law- 
yer discharged the professional burden undertaken 
with a degree of skill above or below that expected 
for lawyers of the caliber reflected in the hourly 
rates. 

Lindy II, 540 F.2d at 117-18 (emphasis in original). 

Until now the calculations have entirely ignored the 
results of the litigation. Success was a threshold inquiry 
relevant to the entitlement vel non to a fee, but the 
amount or nature of recovery was not considered in 
setting the “lodestar.” These latter factors should be 
considered. now, under the rubric of “quality of 
representation.” 

Where exceptional results are obtained—taking into ac- 
count the hourly rate commanded and number of hours ex- 
pended—an increase in fee is justifiable. However, it is 

  

  


