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H. Richard Schumacher and R. Bruce Dickson were on 
the pleadings, for respondent, RCA Global Communica- 
tions, Inc. 

Walter Pozen and Alvin K. Hellerstein were on the 
pleadings, for respondent, Western Union International, 
Ine. 

Before: WRIGHT, Chief Judge, BAZELON and WILKEY, 
Circuit Judges. 

Opinion for the Court filed by Circuit Judge BAZELON. 

Dissenting opinion filed by Circuit Judge WILKEY. 

BAZELON, Circuit Judge: On the motion of defendants 
in Halkin v. Helms, Civ. No. 75-1778 (D.D.C.), the dis- 

trict court entered an order on February 14, 1976 pro- 
hibiting the parties and counsel in that case from making 
any extra-judicial statements about information produced 
through discovery, and from publicly disclosing any ma- 
terial produced through discovery, except by making such 
‘material a part of the court record. Plaintiffs in that 

case now petition this court for a writ of mandamus 
and/or prohibition? vacating the district court’s order. 

I. BACKGROUND 

Plaintiffs in Halkin are a number of individuals and 
organizations who allege that certain government agen- 

+The writ of mandamus is often used by a higher court to 
compel certain positive actions on the part of a lower court, 
while the writ of prohibition is used to prevent such actions. 
The two writs are thus counterparts and “are often... used 
together by a higher court to bring a lower court back within 
its jurisdiction.” Morrow v. District of Columbia, 417 F.2d 

728, 733 (D.C. Cir. 1969). A petitioner need not preciscly 
distinguish which writ he seeks. See, ¢.g., In re Simmons, 247 
U.S. 231 (1918) ; Note, Supervisory and Advisory Mandantus 
Under the All Writs Act, 86 Hary. L. Rev. 595, 595 nl 
(1973). Since the grounds for issuing the writs are virtually 
identical, we shall for convenience refer to petitioners’ request 
as though it were for mandamus alone. 
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cies, principally the Central Intelligence Agency and the 
National Security Agency, as well as several common 
carriers, conducted unlawful programs of surveillance of 
United States citizens who opposed the war in Vietnam 
or engaged in other lawful political activities. Plaintiffs 
seek damages and equitable relief for alleged violations 
of their constitutional and statutory rights. Neither 
plaintiffs nor defendants in Halkin have demanded a 
jury trial. 

After filing their complaint, plaintiffs requested, under 
Fed. R. Civ. P. 34, documents relating to Operation 
CHAOS, the code name for the CIA’s surveillance of 

anti-war activists. On December 30, 1976, defendants 
made available to plaintiffs some of these documents, 
constituting approximately 3000 pages. Appendix (App.) 
at 10. At the same time, defendants also filed a docu- 
ment styled “Federal Defendant George Bush’s Partial 
Response to Plaintiffs’ First Request for Production of 
Documents,” App. at 6-9, which indicated that the pro- 
duced documents had been purged of all matter which 
the Government asserted would (1) impair the United 
States’ diplomatic and foreign relations, including the 
CIA’s relationships with foreign intelligence or security 
services, or (2) reveal CIA intelligence sources’ and 
methods or the investigative or intelligence activities of 
another United States government agency, or (3) impli- 
cate the privacy interests of third parties.2 Defendants 

? Defendant Bush’s response set out a code explaining the 
deletions in the documents (App. 8-9): 

The following numbers and letters have been inserted 
where deletions have been made to indicate the nature 
of information or words which have been withheld from 
disclosure to the plaintiffs. These numbers and letters 

denote a particular objection and the grounds therefor. 

1. Words or text denoting or revealing CIA field 
station, bases, or components. 

[Continued]
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sought no protective order under Fed. R. Civ. P. 26(c) . any express or implied agreement between the parties 

limiting plaintiffs’ use of these documents,’ nor was there : concerning their use. 

‘ Plaintiffs’ counsel, however, believed that some of these 
2 [Continued] 

2. Cryptonym, sensitivity indicator, or information 

handling indicator. 

8. Words or text identifying a CIA employee or 

organizational component. 

4. Security classification of the document. 

A. Information obtained from or about the investi- 

gative or intelligence activities of another United 

States Government agency. 

B. Words or text identifying an intelligence or 

security service of a foreign government in liai- 

son with CIA, or information obtained from such 

liaison relationship with CIA. 

C. Irrelevant information or words identifying a 

non-party whose privacy interests are entitled to 

protection from disclosure. 

D. Words or text identifying or aiding the identifica- 

tion of CIA foreign intelligence or counter- 

intelligence sources or methods. 

2 Fed. R. Civ. P. 26(c) provides: 

(c) Protective Orders. Upon motion by a party or by 

the person from whom discovery is sought, and for good 

cause shown, the court in which the action is pending or 

alternatively, on matters relating to a deposition, the 

court in the district where the deposition is to be taken 

may make any order which justice requires to protect a 

party or person from annoyance, embarrassment, oppres- 

sion, or undue burden or expense, including one or more 

of the following: (1) that the discovery not be had; 

(2) that the discovery may be had only on specified terms 

and conditions, including a designation of the time or 

place; (3) that the discovery may be had only by a 

method of discovery other than that selected by the party 

seeking discovery; (4) that certain matters not be in- 

quired into, or that the scope of the discovery be limited 

to certain matters; (5) that discovery be conducted with 

no one present except persons designated by the court; 

documents contained important information not previ- 
ously known concerning the operation of CHAOS. App. 
at 18. On January 24, 1977, plaintiffs gave written no- 
tice that they intended to release several documents on 
January 31, and provided defendants with a copy of the 
press release by which they planned to announce the 

availability of the documents.* 

(6) that a deposition. after being sealed be opened only 
by order of the court; (7) that a trade secret or other 
confidential research, development, or commercial infor- 
mation not be disclosed or be disclosed only in a desig- 
nated way; (8) that the parties simultaneously file speci- 
fied documents or information enclosed in sealed en- 
velopes to be opened as directed: by the court. 

If the motion for a protective order is denied in whole 
or in part, the court may, on such terms and conditions 
as are just, order that any party or person provide or 

permit discovery. The provisions of Rule 37 (a) (4) apply 
to the award of expenses incurred in relation to the 
motion. 

*In a letter to defendants, plaintiffs’ counsel stated (App. 
19-20) : 

It is our view that all discovered documents are available 
for inspection by the press and public, unless the party 
producing the documents moves and obtains from the 
court an appropriate protective order. It is further our 

view that attorneys and their researchers and consultants 
are free to alert the public and press of discovered docu- 
ments, to explain the significance of such documents, and 
to answer any questions from the public or press regard- 
ing such documents, unless directed otherwise by a court. 
Such expression constitutes “a quotation from or refer- 

ence to public records” which is expressly not prohibited 
by Local Rule 1-27 (d). Particularly since this case is not 
being tried to a jury, we see no reasonable likelihood that 

the dissemination we contemplate can interfere with a
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In response, defendants moved for a protective order 
pursuant to Rule 26(c). Citing Local Rule 1-27(d),° 

fair trial. Moreover, the produced documents concern 

Operation CHAOS which has been a matter of intense 
public interest and an extended Congressional investiga- 
tion. Under all the circumstances, we believe that the 
public should not be denied access to any additional in- 
formation about Operation CHAOS which may come to 
light through this lawsuit. 

¥ * * 

The responsibility for applying for a protective order 
rests with the party preducing the documents. Despite 
the fact that the documents were produced without such 
an application having been made and despite the fact 
that we gave ample notice over the telephone to defend- 
ants of our intention to release the documents, we are 
providing you with this formal notice that we intend to 
make the produced documents available to the public and 
press on January 31, 1977. We further intend to announce 
this availability by means of a press release, the text of 
which is enclosed. Counsel for the plaintiffs and their 
researchers and consultants will be available to answer 
any questions directed to them concerning the documents. 
Because the above-captioned case is likely to involve the 

production of a substantial number of documents which 
will be of significant interest to the public and press, your 
letter has given us an opportunity to consider how we will 
handle the public release of such documents. In the future, 
we will consider ourselves free to release forthwith any 

produced documents which are not covered by a protec- 
tive order. 
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defendants argued that public disclosure of the docu- 
ments would be “prejudicial to the defendants’ right to 
adjudication of the issues in this civil action in an un- 
colored and unbiased climate, including a fair trial.” 
App. at 24° Defendants’ motion was not accompanied 

by means of public communication if there is a 
reasonable likelihood that such dissemination will 
interfere with a fair trial and which relates to: 

(1) Evidence regarding the occurrence or trans- 
action involved. 

(2) The character, credibility, or criminal record of 
a party, witness, or prospective witness. 

(3) The performance or results of any examinations 
or tests or the refusal or failure of a party to 
submit to such. , 

(4) His opinion as to the merits of the cliams or 
defenses of a party, except as required by law 
or administrative rule. 

(5) Any other matter reasonable likely to interfere 
with a fair trial of the action. 

Defendants also cited the Code of Professional Responsibility 
as amended by the District of Columbia Court of Appeals, 
which retains Canon 20 of the Canons of Professional Ethics 
“in lieu” of DR 7-107(G) and (H). Canon 20 reads: 

20. Newspaper Discussion of Pending Litigation. 

Ni ewspaper publications by a lawyer as to pending 
or anticipated litigation may interfere with a fair 
trial in the Courts and otherwise prejudice the due In a letter lodged in the chambers of the district court on 

February 9, 1977, plaintiffs’ counsel stated that plaintiffs had 
planned to release only three documents to the press. 

administration of justice. Generally they are to be 
condemned. If the extreme circumstances of a par- ' 

5 Local Rule 1-27(d) provides: 

(d) Conduct of Attorneys in Civil Cases. A lawyer or 
law firm associated with a civil action shall not dur- 
ing its investigation or litigation make or participate 

in making an extrajudicial statement, other than a 

ticular case justify statement to the public, it is un- 
professional to make it anonymously. An ex parte 
reference to the facts should not go beyond quotation. 
from the records and papers on file in the court; but 
even in extreme cases it is better to avoid any ex 
parte statement. 

quotation from or reference to public records, which * Defendants also argued that i 
a reasonable person would expect to be disseminated 5 a pi MeCmnanis puowidha through discovery were not part of the public record; that
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by any affidavits, nor was any other evidence adduced 

in its support. 

Plaintiffs opposed defendants’ motion, arguing that a 

protective order would lack the “good cause” required by 

Fed. R. Civ. P. 26(c) and would violate the First Amend- 

ment. As part of their opposition plaintiffs lodged with 

the district court three documents and the press state- 

ment which plaintiffs asserted they had intended to re- 

lease.” 

On February 14, 1977, the district court signed de- 
fendants’ proposed order restraining the parties and 
their counsel from publicly disclosing information ob- 
tained through discovery. The court made no findings 

of fact, but stated that disclosure would be “contrary to 
rules applicable to the conduct of litigation before this 
Court and inconsistent with the obligations of parties 
and their counsel to further the just determination of 

matters within its jurisdiction.”* Although the parties 

plaintiffs’ press release constituted a “comment on or char- 
acterization of the contents of the documents” ; and that plain- 
tiffs had failed to demonstrate any “need” for public dis- 
closure of the documents. App. at 25-26. 

7 These documents have now been filed under seal with this 

court. : 

® The court’s order stated, in full: 

Upon consideration of the federal defendants’ Motion 
for Protective Order, plaintiffs’ opposition thereto, and 
of plaintiffs’ counsel’s letter of January 24, 1977 and the 
proposed press release attached thereto, and it appearing 

to the Court that extra-judicial statements or disclosure 
of discovery materials by the parties, their counsel, and 

researchers, consultants, or other persons who may be as- 

sociated with them in this civil action are contrary to 
rules applicable to the conduct of litigation before this 
Court and inconsistent with the obligations of parties 
and their counsel to further the just determination of 
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claim to have complied with this order, the New York 
Times somehow acquired access to these documents and, 
on February 22, 1977, reported on their contents. App. 
at 30. 

Plaintiffs have petitioned this court for a writ of 
mandamus® to vacate the district court’s order. Since 
jurisdiction to issue this extraordinary writ depends upon 
our evaluation of the merits of petitioners’ claims, we 
defer discussion of the propriety of relief until after our 
evaluation of the substantive issues raised by this peti- 
tion. Colonial Times, Inc. v. Gasch, 509 F. 2d 517, 520 
(D.C. Cir. 1975). 

The importance of the issue presented by this case, and 
the relatively scant attention it has received in previous 
cases, requires us to consider in some depth petitioners’ 
claim. 

II]. THe First AMENDMENT AND THE 
DISCOVERY PROCESS 

In many respects, the order of February 14 is com- 
paratively narrow. It does not prohibit comment by the 
news media, but only extrajudicial statements by the 

matters within its jurisdiction, it is this 14th day of Feb- 
ruary, 1977, 

ORDERED that documents and information furnished 
during the course of discovery in this civil action shall 

not, unless made a part of the open Court record herein, 
be the subject, either directly or indirectly, of extra- 
judicial statements or publication by the parties or their 
counsel, nor shall they otherwise disclose any such infor- 
mation or documents except in proceedings before this 
Court, and it is further 

ORDERED that the prohibition against disclosure 
other than for purposes directly in furtherance of liti- 
gation of this civil action before this Court shall continue 
until modified or removed by subsequent express order of 
this Court. 

° See note 1 supra.
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parties and their counsel. Nor does it forbid publica- 

tion of information of public record, or information ac- 
quired outside the court’s processes, but only publication 

of documents and information obtained in discovery. 

Even if the order is relatively narrow, however, it re- 

strains petitioners from communicating matters of public 
importance for an indefinite period of time.* As such, 

_ it constitutes direct governmental action limiting speech 
and must be carefully scrutinized in light of the First 
Amendment. 

A. Judicial Prior Restraints 

Plaintiffs characterize the order issued by the district 
court as a “prior restraint” of expression and argue 
therefore that the order, while not unconstitutional per 
se, nonetheless bears a “heavy presumption” against its 
validity. Southeastern Promotions Ltd. v. Conrad, 420 

20 Although the operative portion of the order is limited to 

“the parties or their counsel,” see n.8 supra, the preamble — 
refers disapprovingly to “extra-judicial statements or dis- 
closure of discovery materials by ... researchers, consultants, 
or other persons who may be associated with [the parties 
or their counsel] in this civil action. .. .” Jd. In CBS, Ine. v. 
Young, 522 F.2d 234, 239 (6th Cir. 1975), the court held that 
an order silencing the parties’ “relatives, close friends and 
associates” was impermissibly vague and overbroad. To the 
extent the order here raised doubts in the minds of the plain- 

tiffs’ “researchers,” “consultants,” or “associates” as to 

whether the order applied to them, it too had an impermissiple 
chilling effect on persons other than the parties and their 

counsel. 

11 The dissent maintains that “the order is limited im dura- 

tion, contemplating ... public disclosure after trial... .” Dis. 
op. at 7 (emphasis in original). Similarly, the defendants aver 
that the order “expires of course at the conclusion of the liti- 

gation.” Fed. Res. Br. at 33. Although it is reasonable to 
assume this is what the district court had in mind, there is 

no support for this in the record. By its terms, the order con- 
tinues in effect “until modified or removed by subsequent ex- 
press order of this Court.” See note 8 supra. 

11 

US. 546, 558 (1975)." “The presumption against prior 
restraints is heavier—and the degree of protection 
broader—than that against limits on expression imposed 
by criminal penalties.” Jd. at 558-59. Indeed, the Su- 
preme Court has recently indicated that prior restraints 
“are the most serious and least tolerable infringement on 
First’ Amendment rights.” Nebraska Press Ass'n v. 
Stuart, 427 U.S. 589, 559 (1976). 

The term “prior restraint,” at common law, referred 
to a system of unreviewable administrative censorship or 
licensing.“ But the concept has not been so confined. In 
a long line of cases beginning with Near v. Minnesota, 
283 U.S. 697 (1931), the Supreme Court has extended 
the meaning of prior restraints to include judicial orders 
having an impact analogous to administrative censorship. 
Among the judicial orders that have been considered 
prior restraints are orders restraining extrajudicial com- 
ment about a pending or anticipated trial. In Nebraska 
Press Ass'n v. Stuart, 427 U.S. 589 (1976), the Court 
held that an order prohibiting any publication or broad- 
cast by the news media “strongly implicative” of an ac- 
cused criminal defendant was a prior restraint, and indi- 
eated that such an order would survive constitutional 
scrutiny only in the most unusual circumstances.** 

% Accord, New York Times Co. v. United States, 403 U.S. 
713 714 (1971); Organization for a Better Austin v. Keefe, 
402 U.S. 415, 419 (1971) ; Carroll v. President and Commis- 
sioners of Princess Anne, 393 U.S. 175, 181 (1968) ; Bantam 
Books v. Sullivan, 372 U.S. 58, 70 (1963). 

13 Pittsburgh Press Co. v. Pittsburgh Comm. on Human 
Relations, 418 U.S. 376, 389-90 (1973); Near v. Minnesota, 

283 U.S. 697, 713-15 (1931) ; Emerson, The Doctrine of Prior 
Restraint, 20 LAW & CONTEMP. PROB. 648, 650 (1955). 

% Under the standards laid down by the Court, the press 
may be restrained only when (1) pretrial publicity is likely 

to be so pervasive that it probably will have an effect on 
jurors; (2) there are no alternative methods of dealing with
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A judicial order pursuant to Rule 26(c) limiting law- 
yers’ and parties’ expression does possess many of the 

characteristics of an administrative licensing scheme, the 
paradigmatic prior restraint.“ At the same time, it is 

the problem through (a) change of venue, (b) postponement 
of the trial, (c) questioning jurors closely during voir dire, 
(d) clear instructions at trial, or (e) sequestration of the 
jury; and (3) the prior restraint will be effective. Nebraska 
Press Ass’n v. Stuart, 427 U.S. 539, 562, 563-64 (1976). As 
one commentator has noted, “the practical impact of the rule 
announced by Chicf Justice Burger is to outlaw all prior 
restraints in fair trial/free press cases.” Goodale, The Press 
Ungagged: The Practical Effect on Gag Order Litigation of 
Nebraska Press Association v. Stuart, 29 STAN. L. Ruv. 497, 
498 (1977). . 

15 An administrative censorship scheme provides less pro- 
tection for expression than a system of subsequent punish- 
ment because it permits sanctions to be imposed for failure 
to obtain the censor’s approval, regardless of the nature of 
the expression. Expression may be punished in a censorship 
scheme upon proof of one fact—the failure to obtain prior 
approval. A would-be speaker thus cannot ignore the censor, 
for later he will be unable to defend his expression on the 
ground that it posed no danger and therefore the censor 
could not have suppressed it consistent with the First Amend- 
ment. See Poulos v. New Hampshire, 345 U.S. 895, 408-09 
(1953). In contrast, under a system of subsequent punish- 
ment, the state must show in each case that the particular 
expression which the state seeks to punish did in fact pose an 
immediate threat to an interest which the state has a right 
to protect. See Landmark Communications Inc. v. Virginia, 
435 U.S. 829, 848-44 (1978). 

A judicial order barring expression may pose a threat to 

expression similar to that generated by a licensing scheme, 
through the operation of the so-called “collateral bar? rule. 
The collateral bar rule precludes one who violates a judicial 
order from raising the order’s unconstitutionality (as applied 
in a particular case) as a defense to contempt. See, ¢.g., 
Walker v. Birmingham, 388 U.S. 307 (1967) (sustaining con- 
viction for violation of an ex parte injunction and upholding 

state court’s application of collateral bar rule where injunc- 
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tion was not transparently invalid and petitioners failed to 
utilize opportunity to appeal.) But see Thomas v. Collins, 323 

U.S. 516 (1945) (where authorizing statute invalid on its 
face, invalidity a complete defense to contempt conviction 
for violating injunction issued pursuant to the statute). 

If the collateral bar rule applies to an order restraining 
expression, the would-be speaker faces 2 Hobson’s choice: 
either violate the order, risking almost certain conviction for 
contempt, and lose the right to challenge the order’s consti- 
tutionality, or alternatively, obey the order, seek review, and 
forfeit, at least temporarily, the very right the would-be 
speaker seeks to vindicate. The dilemma is particularly acute 
where First Amendment interests are at stake, for even a 
temporary restraint on expression may constitute irreparable 
injury. Nebraska Press Ass’n, 427 U.S. at 559, Carroll v. 
President and Commissioners of Princess Anne, 393 U.S. 175, 
182 (1968). 

A judicial order restraining speech casts the judge in a 
role comparable to that of a censor. To escape the sanctions 
associated with violating the order, the speaker is inevitably 
led to clear his expression with the judge in advance, and 
the speaker bears the burden of proving that the expression 
is inoffensive. See Near v. Minnesota, 283 U.S. at 712-13; cf. 
Freedman v. Maryland, 880 U.S. 51, 58 (1965) (to avoid 
constitutional infirmity censor must bear burden of showing 
that film is unprotected.) Where the restriction is by criminal 
law, of course, the burden is on the state to prove that the 
speech did in fact pose a great danger. In Chicago Council of 
Lawyers v. Bauer, 522 F.2d 242, 248-49 (7th Cir. 1975), cer't. 

denied, 426 U.S. 912 (1976), the Court concluded that since 
the collateral bar rule did not apply in a challenge to the 
constitutionality of the district court’s standing “no comment” 

rules, such rules did not constitute a “prior restraint.” None- 
theless, the Court did subject them to close scrutiny. See note 
22, infra. We have no occasion to decide whether the collateral 
bar rule could constitutionally be applied in this case. Com- 
pare United States v. Ryan, 402 U.S. 580 (1971), with United 

States v. Dickinson, 465 F.2d 496, 509-513 (5th Cir. 1972), 
afj’d 476 F.2d 873 (5th Cir.), ccrt. denied, 414 U.S. 979 
(1978). See generally, Goodale, supra note 14 at 508-12; 
Barnett, The Puzzle of Prior Restraint, 29 STAN. L. Rev. 539, 
551-58 (1977). 

[Continued]
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equally clear that such an order need not present the 

same dangers as many delegations of authority to an 

administrative censor,“ nor the same threat to expres- 

15 [Continued] 

Even in the absence of the collateral bar rule, judicial 

orders may provide less protection for expression than a 

criminal statute: 

1) Unlike prosecution for a violation of a statute, one who 

violates a judicial order may not be afforded the full safe- 

guards of a criminal prosecution, including the right to a jury 

trial. See, e.g., Emerson, The Doctrine of Prior Restraint, 20 

Law & CONTEMP. Pros. 657-658 (1955) ; L. TRIBE, AMERICAN 

CONSTITUTIONAL LAW 726 n.1 (1978). 

2) While a statute poses only a “mute, impersonal threat,” 

a judicial order singles out particular individuals, increasing 

both the likelihood of punishment if the order is violated, and 

the probability that protected speech will be chilled regardless 

of the defenses which may ultimately be available in subse- 

quent proceedings. L. TRIBE, AMERICAN CONSTITUTIONAL LAW 

726 n.2. It is noteworthy that, in the Pentagon Papers case, 

New York Times v. United States, 403 U.S. 718 (1971), the 

newspapers apparently were prepared to obey an injunction, 

but were not deterred from publishing initially by the possi- 

. bility of prosecution under criminal statutes. Sce Kalven, The 

Supreme Court, 1970-Term—Foreword: Even When a Nation 

Is at War, 85 Harv. L. Ray. 1, 34 & n.156 (1971); O. Fiss, 

INJUNCTIONS 154-155 (1972). 

16 Administrative censorship schemes often differ from 

orders such as those under Rule 26(c) because their proscrip- 

tions become effective prior to a judicial adversary proceed- 

ing to determine, on the merits, the constitutionality of the 

restraint. Compare A Quantity of Books v. Kansas, 378 U.S. 

205, 210 (1964) and Marcus v. Search Warrant, 367 US. 

717, 734-38 (1961) (scizure of allegedly obscene books before 

adversary determination of their obscenity impermissible) 

with Kingsley Books, Inc. v. Brown, 354 U.S. 436, 443 (1957) 

(determination of obscenity under “essential procedural safe- 

guards”) and Pittsburgh Press Co. v. Pittsburgh Comm. on 

TIuman Relations, 413 U.S. 876, 390 (1973) (no interim relief 

granted, so order not in effect before final determination that 

advertising policy was unprotected). Cf. Freedman vy. Mary- 

15 

sion generated by other judicial orders previously con- 
demned as prior restraints.*" 

land, 380 U.S. at 58. The requirement of adequate procedural 
safeguards applies to judicial orders as well as administra- 

tive schemes. See Carroll v. President and Commissioners of 
Princess Anne, 393 U.S. at 181-83. 

1 An order under Rule 26(c) may differ from other judicial 
orders barring expression because the order can be limited to 
specific expression rather than imposing a restraint of un- 
known breadth on speech. As the Court noted in Southeastern 

Promotions Ltd. v. Conrad, 420 U.S. 546, 559 (1975): 

[A] free society prefers to punish the few who abuse 
rights of speech after they break the law than to throttle 
them and all others beforehand. It is always difficult to 
know in advance what an individual will say, and the line 
between legitimate and illegitimate speech is often so 
finely drawn that the risks of free-wheeling censorship 

are formidable. 

Typically the reach of judicial orders that have been con- 
demned as prior restraints necessarily was unknown and un- 
knowable at the time the order was issued. See Near v. 
Minnesota, 283 U.S. at 706 (injunction against as yet unpub- 
lished “scandalous” newspaper); Organization for a Better 
Austin v. Keefe, 402 U.S. at 418-19 (injunction against dis- 

tributing literature ‘of any kind’); Nebraska Press Ass’n, 
427 U.S. at 545 (order barring publication of any facts 
“strongly implicative”’ of the accused). Cf. Oklahoma Pub- 
lishing Co. v. District Court, 480 U.S. 308 (1977) (order 

enjoining publication of juvenile’s name and photograph). 

Under Rule 26(c) the judge need not guess what the party 
will say, since the judge can consider each document. Sce 
Pittsburgh Press Co., 418 U.S. at 890 (upholding restriction 

where “order is bascd on a continuing course of repetitive 

conduct,” court needn’t “speculate as to the effect of publica- 

tion”) ; Kingsley Books, 854 U.S. at 445 (scheme for enjoin- 

ing distribution of obscene books “studiously withholds re- 

straint upon matters not already published’). 

The fact that the court could review specific documents 

before entering an injunction in New York Times v. United 

States led one commentator to question whether, under those
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We do not believe, however, that:the proper resolution 
of this case in the end turns on whether this order can 
be termed a prior restraint. We observe the admonition 

circumstances, a judicial order restraining speech induces 
more self-censorship than criminal sanctions. If not, the differ- 
ences between an injunction of that type and criminal sanc- 
tions might be insufficient to justify applying different con- 
stitutional standards in assessing their validity. See Kalven, 
supra note 15 at 88; The Supreme Court, 1970 Term, 85 
Harv. L. Rev. 40, 309 (1971). 

Also, unlike many judicial restraints on speech, an order 
pursuant to Rule 26(c) does bear, to some extent, a con- 
gressional imprimatur. Although not affirmatively enacted 
by Congress, the Federal Rules of Civil Procedure are subject 
to a mandatory 90-day “layover period” between the time that 
they are reported by the Chief Justice, and their effective 
date. 28 U.S.C. § 2072 (1976). The purpose of this layover 

period is clearly to permit legislative scrutiny and, where 
appropriate, legislative veto. See, e.g., Act of Mar. 30, 1973, 
P.L. 98-12, 87 Stat. 9 (1973). Cf. Walko Corp. v. Burger 
Chef Systems, 554 F.2d 1165, 1168 n.29 (D.C. Cir. 1977) 
(Congressional inaction gives Federal Rules of Civil Pro- 
cedure status “not of a legislative enactment, but of a regu- 
lation pursuant to the [Rules Enabling] Act [$ 2072].’’) 

The absence of an authorizing legislative judgment has not 
typically been viewed as a characteristic of a prior restraint. 

See, e.g., Near v. Minnesota, 283 U.S. 697 (1931) (injunction 
pursuant to statute authorizing abatement by injunction of 
malicious or scandalous newspaper a prior restraint). Never- ° 
theless, it is clear that the Court has been willing to accord 
greater deference to a legislative judgment that restraint of 
expression is necessary than to a restraint imposed pursuant 
to the inherent powers of a court, Bridges v. California, 314 

U.S. 252, 260-61 (1941) ; Wood v. Georgia, 370 U.S. 875, 385- 
86 (1962), or the common law, Cantwell v. Connecticut, 310 
U.S. 296, 307-08 (1940). Indeed, in New York Times v. 
United States, 403 U.S. at 740-48, Justice Marshall suggested 
that an important reason for treating that injunction by a 
standard different than for a criminal statute was the absence 
of congressional authorization for injunctive relief. See also 

id. at 730 (Stewart, J., concurring) ; 7d. at 731-32 (White, J., 
concurring) ; Supreme Court, 1970 Term, supra at 204. 
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of Justice Frankfurther that the term “prior restraint” 
should not be used as “a talismanic test,” Kingsley Books, 
Inc. v. Brown, 354 U.S. 436, 441 (1957), and do not 
begin our examination with an almost insurmountable 
presumption against the validity of this order. However, 
the fact that the order poses many of the dangers of a 
prior restraint is sufficient to require close scrutiny of 
its impact on protected First Amendment expression. 

The dissent does not dispute that the order has many 
of the characteristics of a “prior restraint,” but contends 

that there are, in effect, two different types of prior re- 
straints, one “solely directed at information and docu- 
ments obtained in discovery” and a second covering all 
other orders restricting expression. Dissent at 9. Re 
straining orders directed at discovery materials are sub- 
ject to less stringent scrutiny than other restraining 
orders, according to the dissent, because “[t]he First 

Amendment interests of litigants in the promulgation of 
materials exacted from another party through the com- 
pulsory processes of the courts are much more limited 
and of a fundamentally different character” than liti- 
gants’ other First Amendment interests. Jd. at 14. We 
cannot agree with this bifurcated approach to the First 

Amendment’s protection for speech. 

B. The First Amendment Interests of Litiganis and 
Lawyers 

1. The First Amendment Interest in Litigation and 
the Administration of Justice 

Defendants correctly point out that attorneys “have 
historically been ‘officers of the courts[,]’” Goldfarb v. 

Virginia State Bar, 421 U.S. 773, 792 (1975), and that 
they have a legal and ethical responsibility to safeguard 
the right to a fair trial.* But lawyers’ responsibility 

18In particular, defendants point to Rule 1-27(d) of the 
Local Rules of the District Court for the District of Colmbia,


