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Notice: This opinion is subject te. formal revision before publication : 
in the I"ederal Reporter or U.S. App. D.C. Reports. Users are requested 
to notify the Clerk of any formal errors in order that corrections may be 
made before the bound volumes go to press. 

United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 77-1240 

WILLIAM JORDAN, et al. 

v. . 

UNITED STATES DEPARTMENT OF JUSTICE, APPELLANT 

Appeal from the United States District. Court 
for the District of Columbia 

(D.C. Civil 76-0276) 

Argued 6 April 1978 

: Decided 31 October 197 8 

_ Hamilton P. Fox, III, Assistant United States Attor- 
ney with whom Karl J. Silbert, United States Attorney, 

_Carl S. Rauh, Principal Assistant United States Attor- 
ney, John A. Terry, Robert. N. Ford and Joseph Guer- 
riert, Jr., Assistant United States Attorney were on the 
brief, for appellant. , 

* Bills of costs must be filed within 14 days after entry of judgment. The 
court looks with disfavor upon motions to file bills of costs out of time. 
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Victor H. ‘Kramer with whom Charles F. Hill and 
Judy Sello were on the brief, for appellee. 

Also Leonard Schaitman, Attorney, Department of Fuse 
tice entered an appearance for appellant. 

Before: WRIGHT, Chief Judge, and BAZELON, Mc- 
- GOWAN, TAMM, LEVENTHAL, ROBINSON, Mac- 
KINNON, Ross and WILKEY, Circuit Judges 

Opinicn for the Court filed by Circuit Judge WiILKEY. 

Concurring opinion filed by Circuit Judge BAZELON. 

LEVENTHAL, Circuit Judge, Joined by ROBINSON, Circuit . 
Judge, concurring. 

Dissenting opinion “filed by Cireuit Judge MACKINNON. 

WILKEY, Circuit Judge: This case arises under the 
Freedom of Information Act (the “Act”) 2 Appellant _ 
is the United States Department of Justice; appellee is 
William Jordan, a law student at Georgetown University 
Law Center. The records at issue are two documents 
relating to the exercise of prosecutorial discretion by the 
United States Attorney for the District of Columbia and: 
his assistants. The district court held that the Depart- — 
ment of Justice is “required _ to index “these | documents_ 
and_t¢ to make them available for public _inspection™ and, 
copying under subsection (a) (2) of the Act? 

While we agree with the district court. that these docu- 
ments are ‘releasable under the Act, we_do. not agree 
that they. are releasable under subsection (a) (2). Rather, 
we. ‘conclude that these documents are disclosable under, 
subsection (a) (3). ‘We also find that ‘the statutory. eX- 
-emptions from disclosure timely claimed by. the Depaxt- 
ment of Justice in this case—Exemptions_ 2 and 5—are 
inapplicable. Finally, we hold that Exemption 7, which 

15 U.S.C. § 552 (1976). 

2U.S. District Judge Waddy’ Ss unpublished “Order — Judg- 
‘ment” of 18 J anuary 1977 is reproduced at Appendix (App.) 
76-77.
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appellant invoked for the first time on this appeal, was 
not timely raised. Accordingly, the Order and Judgment 
of the district court is affirmed as modified. 

I. BACKGROUND 

- A. Statutory Framework 

Congress enacted the Freedom of Information Act for 
the express purpose of increasing disclosure of govern- 
ment records. It was designed “to pierce the veil of ad- 
ministrative secrecy and open agency action to the light 
of public scrutiny.”* According to the Senate Report 
accompanying the original version of FOIA passed in 
1966,* the statute reflects “a general philosophy of full 
agency disclosure” and protects “the public’s right to know 
the operations of its government.” * Congress amended 
the statute in 1974 ° to strengthen the disclosure require- 
ment. The House Report on the amendments noted that 
“[t]his bill seeks to reach the goal of more efficient, 
prompt, and full disclosure of information.” ” 

The FCIA is codified at 5 U.S.C. § 552, and its struc- 
ture is by now familiar. The first part of the statute— 
subsection (a)—mandates the disclosure of records by 
government agencies. It is divided into three parts, set- 
ting forth three methods by which agencies must make 

’ Rose v. Department of Air Force, 495 F.2d 261, 263 (2d 
Cir. 1974), aff’d, 425 U.S. 352 (1976). 

* P.L. 89-487, 80 Stat. 250 (1966). 

°S. Rep. No. 818, 89th Cong., 1st Sess. 8, 8 (1965), re- 
printed in Senate Comm. on the Judiciary, 93d Cong., 2d Sess., 
Freedom of Information Act Source Book: Legislative Mate- 
rials, Cases, Articles 38, 43 (Comm. Print. 1974). 

° P.L. No. 93-502, 88 Stat. 1561 (1974). 

" H.R. Rep. No. 93-876, 93d Cong., 2d Sess. (1974), reprinted 
in [1974] U.S. Code Cong. & Ad. News 6271.
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information available to the public. Paragraph (a) (1), 
not otherwise relevant in this case, requires that certain 
enumerated types of material be published in the Federal 
Register. Paragraph (a) (2) requires that certain other 

types of material be indexed and made available for 
public inspection and copying. The materials encom- 
passed by paragraph (2) are automatically available for 
public inspection; no demand is necessary. It was into 
this category that the district court found that the ma- 

*teriais in this case fell. Specifically, this paragraph pro- 
vides in pertinent part:, 

(2) Each agency, in accordance with published rules, 
shall make available for public inspection and 

copying— 

(B) those statements of policy and interpreta- 
tions which have been adopted by the 
agency and are not published in the Fed- 
eral Register; and 

(C) administrative staff manuals and instruc- 
tions to staff that affect a member of the - 
public; 

Finally, and most comprehensively, paragraph (a) (3) 
requires disclosure, on demand, of all other reasonably 
described records not already released under paragraphs 
(a) (1) and (a) (2). It provides in pertinent part: 

(3) Except with respect to the records made avail- 
able under paragraphs (1) and (2) of this sub- 
section, each agency, upon any request for rec- 
ords which (A) reasonably describe such records 
and (B) is made in accordance with published 
rules stating the time, place, fees (if any) and 
procedures to be followed, shall make the records 
promptly available to any person. 

Thus, these three paragraphs—(a) (1), (a) (2), and (a) 
(3)—are alternative disclosure channels, and paragraph 
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(a) (3) serves as a catch-all provision, mandating dis- 
closure of material that does not fall within the categories 
set forth in the preceding two paragraphs. 

Of course, FOIA does not command the disclosure of 
“all government records. Congress realized that some 
secrecy is necessary for the government to function. 
Consequently, the second part of the statute—subsection 
(b)—enumerates nine categories of records that are ex- 
empt from the Act’s disclosure requirement. These limited 
exceptions, however, “do not obscure the basic policy that 
disclosure, not secrecy, is the dominant objective of the 
Act.”* The nine enumerated exemptions are “exclu- 
sive” ° and “must be narrowly construed.” The exemp- 
tions relevant to the present case are as follows: 

(b) This section does not apply to matters that are— 
* * * : * 

(2) related golely to the internal personnel rules 
and practices of an agency ; 

(5) inter-agency or intra-agency memorandums or 
letters which would not be available by law to a 
party other than an agency in litigation with 
the agency; 

* * * e * 

(7) investigatory records compiled for law enforce- 
> ment purposes, but only to the extent that the 

production of such records would (A) interfere 
with enforcement proceedings, (B) eprive a 

® Department of Air Force v. Rose, 425 U.S. 352, 361 (1976). 
° EPA V. Mink, 410 U.S. 73, 79 (1973). 

* Department of Air Force v. Rose, 425 U.S. at 361. See 
Yaughn Vv. Rosen, 157 U.S. App. D.C. 340, 343, 484 F.2d 820, 
823 (1973); 173 U.S. App. D.C. 187, 198, 523 F.2d 1136, 1142 
(1975); Soucie v. David, 145 U.S. App. D.C. 144, 157, 448 
F.2d 1067, 1080 (1971). . 
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person of a right to a fair trial or an impartial 
, adjudication, (C) constitute an unwarranted in- 

y : vasion of personal privacy, (D) disclose the 
dD ~ hn wk Ly Dilivn aa wd identity of a confidential source and, in the case 

| of a record compiled by a criminal law enforce- 
AM) W OL ment authority in the course of a criminal in- 

vestigation, or by an agency conducting a lawful 
Lay rhe national security intelligence investigation, con- 

AyWnuw ab aoe | ~ ¥y fidential information furnished only by the con- 
nN LM we fidential souyce, (E) disclose investigative tech- I L mM Pp Wafr mn aS niques and procedures, or (F') endanger the life 

) A + laws Mm We or physical safety of law enforcement personnel; 

ow th yw \y hel A. 4 B. Factual and Procedural History 
. WwW an | On 13 November 1975 appellee Jordan filed an FOIA re- 

z quest with the Deputy Attorney General, seeking access to 
(ih ‘ the charging manuals, rules, and guidelines used by the 

- Office of the United States Attorney for the District of 
: Columbia in deciding (1) “which persons should be prose- 

cuted for suspected violations of criminal laws in the Dis- 
: trict of Columbia, and/or the manner in which prosecu- 

“ae : torial discretion will be exercised”, and (2) “which per- 
a os sons suspected of violations of criminal laws will be eli- 

gible for rehabilitation programs which divert such in- 
dividuals from criminal prosecution.” * The Department 
of Justice denied -Jordan’s request on 3 February 1976, 

- claiming that the requested documents were exempted 
from disclosure by subsection (b) (5) of the Act.” Jor- 
dan filed this suit in the district court on 19 February 
1976, seeking review of the Department’s action. 

6 

™ Letter of 18 November 1975 from Victor Kramer (counsel 
for appellee) to Deputy Attorney General, App. 8-9. 

* Letter of 3 February 1976 from Wm. Gray, Director of 
Executive Office for U.S. Attorneys, to Victor Kramer, App. 
12-13. 

° 13 Complaint for Declaratory and Injunctive Relief, App. 2-7. 
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In the course of discovery it was determined that there 
are at least 30 documents in the Office of the United 
States Attorney for the District of Columbia that fall 
within the description of materials requested by Jordan.” 
However, only two of these documents are pertinent in 

this case. ‘ 

The first pertinent document is the “Papering and 
Sereening Manual for the Superior Court Division” (the 

‘ Manual). Most of the information contained in this 178- 
| page Manual is administrative, concerning such matters 

i . as payment of witnesses* papering procedures, sample 

forms, office organization, and the like.** However, there 
are ten paragraphs in the Manual that contain specific 

i guidelines and criteria which Assistant United States 
Attorneys are expected to consider in handling certain 
offenses. Specifically, the guidelines contained in these ten 
paragraphs cover the following subjects: (1) situations 

in which non-prosecution is warranted for certain sex- 
related offenses (paragraph No. 316); (2) situations in 

which selective prosecution is warranted for certain nar- 
cotic and larceny offenses depending upon quantitative 
considerations, i.e. the amount of narcotics possessed or 
value of property stolen (paragraphs No. 332a and 333) ; 
(3) guidelines for the selection of appropriate charges 
from among available alternative charges depending upon 
certain factual considerations, e.g., the nature and extent 

_ of injuries and the type of weapon involved (paragraphs 
No. 307a, 307b, 308b, 327f); (4) recommended criteria 

in considering eligibility for first offender treatment 
(paragraph No. 360a); and (5) situations warranting 
certain internal prosecutorial action, e.g., the initiation 

14 Defendant’s Answers to Plaintiffs’ Interrogatories, App. 
26-35. 

15 Affidavit of Earl J. Silbert, United States Attorney for 

the District of Columbia, App. 40-46. 
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of a five-day hold under D.C. Code, § 23-1822(e) or re- 
duction of charges brought against defendants who are 
police informants (paragraphs No. 221 and 350).** 

. The second pertinent document is a 6-page memoran- 
dum entitled “Pre-Trial Diversion Guidelines” (the i “Guidelines”). These guidelines set forth the criteria | _—— for eligibility in three Separate pre-trial diversion pro- 
grams. One of the three programs discussed in the guide- 
lines is the First Offender Treatment (FOT) program, 
and the criteria for eligibility in this program are dis- 
cussed on each of the Guideline’s six pages.?” 

On 24 March 1976 Jordan moved for partial summary 
judgment with respect to (1) the entire “Papering and 
Screening Manual”, and (2) the FOT Guidelines con- . tained in the “Pre-Trial Diversion Guidelines”. Jordan 4 contended that the Department of Justice was required 
by subsection (a) (2) of the Act to index both of these 
documents and make them “available for public inspec- 
tion and copying” as “statements licy . . . adopted 
by the agency” under (a) (2) (B) and as “administrative 
staff manuals and instructions to staff’ under (a) (2) 
(C). _ yd “5 On 30 April 1976 the U.S. Attorney for the District 0) : of Columbia wrote Jordan’s counsel, stating: 

I have determined that the entire 178-page Papering 
& Screening Manual may be disclosed to you for your 
inspection and copying, subject only to the excision 
of ten paragraphs in which I believe there exists, in 
addition to valid statutory exempticns, a present vital 
governmental interest not to disclose. With regard to 
First Offender Treatment (FOT) guidelines, Pre- 
Trial Diversion Programs are treated in a document 

  

6 Td. at 43. 

7 Td. at 42. 
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containing six pages, on each of which is discussed 
FOT. The same exemptions are claimed as to this 
document as are claimed regarding. the ten excised 
paragraphs of the Papering & Screening Manual. 
These claims for exemption will be dealt with in 
Defendant’s Cross-Motion for Partial Summary 
Judgment. 

Subsequently, the Department of Justice filed its cross- 
motion for partial sumary judgment with respect to the 
10 withheld paragraphs in the Manual and the FOT 
guidelines, claiming that this material was covered by 
subsection (b) (2), which exempts from disclosure mat- 
ters “related solely to internal personnel rules and prac- 
tices of an agency”, and by subsection (b) (5), which 
exempts from disclosure “intra-agency memorandums or 
letters which would not be available by law to a party 
other than an agency in litigation with the agency.” 
The Department also stressed what it viewed as the 
pernicious consequences that would result from disclosure: 

Public disclosure of these materials would alert mem- 
bers of the public to those situations, persons, and 
offenses for which prosecution is withheld, selectively 
applied, or disposed of by pre-trial diversion. Indi- 
viduals could then successfully exploit these policies 
by committing crimes within these select categories, 
thereby escaping prosecution. For example, publica- 
tion of a policy of non-prosecution (or prosecution at 
a lesser degree of seriousness) for possession of cer- 
tain quantities of specific narcotic drugs would serve 
only to encourage dealers and users of narcotics to 
carry lesser quantities of the drug than those speci- 
fied in our guidelines. A similar result would obtain 
if our internal guidelines regarding monetary toler- 
ances (Property value theft minimums used in, lar- 
ceny cases to determine whether prosecution is war- 

** Letter of 30 April 1976 from U.S. Attorney Silbert to 
Victor Kramer, App. 36. 
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ranted) were released since an offender could avoid full prosecution merely by stealing property valued at less than our de minimus standards. Obviously, the revelation of this kind of information would serve no legitimate public purpose and would ultimately result in the recission of many of these guidelines and termination of our FOT program.” 
The case was argued before District Judge Waddy on » 13 January 1976. Judge Waddy ruled from the bench, and, on the following day, the district court issued a written Order and Judgment that granted appellee’s motion for summary judgment and declared that the Manual and the Guidelines were releasable under sub- section (a) (2) of the Act. The Department of Justice appeals from this Order and J udgment.”° 

“IL DISCUSSION OF THE ASSERTED BASES 
OF NON-DISCLOSURE 

The Department of Justice contends on this appeal that the withheld portions of the Manual and the FOT Guidelines are exempt from mandatory public disclosure under the FOIA. It relies on four specific provisions in the Act: paragraph (a) (2), and exemptions (b) (2), - (b) (5), and (b)(7). We shall examine these claims seriatim. 

  

* Affidavit of Earl Silbert, App. 45. 
*° During pendency of the appeal and prior to oral argument, the Department of Justice “out of an abundance of caution to insure [its] compliance with the FOIA” disclosed to appellee two of the ten withheld paragraphs from the Papering and Screening Manual—paragraph no. 221, dealing with five-day- hold requests, and paragraph no. 850, dealing with charges brought against police informants. These materials vere dis- closed to appellee by letter of 22 June 1977, Thus, presently there remain at issue eight paragraphs of the 178-page “Paper- ing and Screening Manual” together with the entire six-page “Pre-trial Diversion Guidelines,” 
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A. Appellant's (a) (2) Claim 

The district court held that the Manual and Guide- 
lines sought by appellee Jordan were releasable under 
paragraph (a)(2) of the Act. As we have already 

- noted, that paragraph requires that certain_enumerated 
aterials, including “administrative staff manuals”, be 

indexed and made available—fer—public_inspection and 
copying even without a demand. The Department of 
Justice argues that this ruling by the district court was 
erroneous. Its contention is that the materials at issue 
in this case are not “administrative staff manuals” but 
rather are “law-enforcentent manuals” and, as such, are 
not releasable under paragraph (a) (2). 

The Department’s position finds ample support in the 
legislative history. The original version of FOIA in- 
troduced into the Senate did not contain the word “ad- 
ministrative” before the words “staff manuals” in para- 
graph (a)(2); clause (C) of that paragraph referred 
only to “staff manuals.” ** The Senate Judiciary Com- 
mittee inserted the term “administrative”, explaining this 
modification in its Report: , vas   The limitation of the staff manuals and instructions 

affecting the public which must be made available to 
the public to those which pertain to administrative 

atters rather than to law enforcement matters pro- 
tects the traditional confidential nature of instruc- 

I tions to government personnel prosecuting violations 
of law in court, while permitting a public examina- 
tion of the basis for administrative action.” 

  
The House report explained this amendment in similar 

‘ terms: a 

21S, 1160, 89th Cong.; 1st Sess., §3(b) (C), 111 Cong. Rec. 
2719 (daily ed. 17 Feb. 1965). 

22S. Rep. No. 813, 89th Cong., Ist Sess. at 2 (1965). 
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[A]n agency may not be required to make available those portions of its staff manuals and instructions which set forth criteria or guidelines for the staff in auditing or inspection procedures, or in the selec- tion or handling of cases, such as operational tactics, allowable tolerances, or criteria for defense, prosecu- tion, or settlement of cases." 
It is evident, then, that by inserting the word “administra- tive” in paragraph (a) (2), Congress intended to make a distinction between “administrative” manuals, on the one hand, and “law énforcemen manuals, on the other. It is also clear that Congress intended that the former material should be subject to the indexing and public inspection and copying requirements of paragraph (a) (2) and that the latter material should not be included within the coverage of this paragraph. 
The line between these two categories—“administra- ' tive” matters and “law enforcement” matters—is not exactly clear, and it may be difficult to draw in some cases.* However, in this case, it is clear enough. Both the Senate and House reports specifically indicate that instructions to Government personnel prosecuting cases in court are “law enforcement” matters and, hence, out- side the scope of paragraph (a) (2). Manifestly, the documents here at issue—both the Manual and the Guide- lines—fall within. this description of non-covered ma- terial. Therefore, we conclude that the withheld portions of the Manual and the FOT Guidelines are not subject to disclosure under paragraph (a) (2). We agree with 

  

8 H.R. Rept. No. 1497, 89th Cong., 2d Sess. at 7-8 (1965). 
4 See Hawkes v. Internal Revenue Service, 467 F.2q 787 (6th Cir. 1972). 

25 While the limiting word “administrative” is used in clause (C) of paragraph (a) (2), it obviously excludes “law enforce- ment” manuals from the coverage of paragraph (a) (2) as a whole. In other words, we cannot read the phrase “state 

Came “I



. 
‘ 

wa
y 

Dow
 e
tt
si
n to
r 

om
ii
oa
ti
ti
et
 t

ha
nt

 p
bl

dR
aa

al
en

 
er

nm
ea

na
ii

me
bi

et
ei

ic
e 

res
s 
am
ei
ti
bi
e 

sate 
av

ai
 

Vi
be
s 

oe
 

Lee 
8 

fit
 

Oy 
art 

rt
 

aal
ett

 

  

13 

the Department of Justice that the district court erred 
in this respect. 

However, the mere fact that the material requested by 
appellee does not fall within the scope of paragraph (a) 

. (2) does not mean that it is exempt from disclosure 
under the Act. As we have already noted, subsection 
(a) provides for three different methods of making in- 
formation available to the public: (a) (1) requires cer- 
tain matter to be published.in the Federal. Register; (a) - 
(2) requires certain matter to be indexed and made avail- 
able for public inspection and copying even without de- 
mand; and (a) (8) requires the release on demand of 
all reasonably described records that have not already 
been made available under (a) (1) or (a)(2). Thus, 
paragraph (a) (2) is but. one of three alternative dis- 
closure channels in the Act. If particular records, such 
as the Manual and Guidelines in this case, do not fall 
within the scope of (a) (2), it does not mean that such 
documents are not disclosable under the Act; it means 

ments of policy” in clause (B) as covering law enforcement 
manuals which have been specifically excluded from the scope 
of paragraph (a) (2) by clause (C). Paragraph (a) (2) sets 
forth a single method for releasing agency records to the 
public, namely, indexing and automatic release: for public 
inspection and copying. Clauses (A), (B), and (C) list three 
types of documents subject to this mode of disclosure. If 
Congress has specifically excluded a particular type of docu- 

ment from the coverage of clause (C), it would be wholly in- 
consistent to read either clauses (A) or (B) as embracing 

that type of document. This does not hold true, however, for 
types of records excluded under separate numbered para- 
graphs; since each paragraph mandates a different mode of 
disclosure, the exclusion of certain matter from the scope of 
one paragraph means only that such matter is not to be re- 
leased in that particular mode; it does not foreclose the possi- 
bility of disclosure under a separate paragraph. The purpose 
of having different modes of disclosure is to deal with different 
type documents in different ways. See discussion at TAN 7-8 
supra. 
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