Closer Scrutiny,
Of CIA Secrecy|
Efforts Ordered

By Allan Frank -
hiogron S Satt Wrltr

- CIA efforts in court to keep documents secret for
“national security reasons’’. must be subjected to-i
more severe judicial scrutiny, the U:S.. Court: of.
Appealsherehasruled, .- /i oo - o O

The rulings yesterday in two companion cases
also raise the, possibility .that, judges: may nowsi
probe more deeply into.CIA activities to determines
whether activities.the agency wants to keep secret:;
areinfact “lawful’™ 7 «: =t =L Bl 4

The appeals court-ruled that in Freedom of!
Information Act cases, U.S. District Court judges:
now. may-be- expected to- privately review. docus
ments the CIA had claimed-were-exempt from,
judicial examination, ™= ol BT Te T

In the two FOIA cases, District Court judges de-|
clined to examine contested documents'in private..
Ttie appeals court yesterday sent the cases back to,
the lower court. . = *- . - R e
- BOTH APPEALS opinions, written-by Judge
Harold Leventhal and joined by Judge Edward A..
Tamm, also carried opinions, concurring in. part;
by Chief Judge J. Skelly Wright, who-urged even-
stronger standards of review of non-disclosure
claims by government agencies.#’ G Rt

In one case in which formefState-Department
officer John D. Marks sued the:CIA for release of
documents about himself, District ' Judge Howard
F. Corcoran declined to reyiew four withheld d

‘Marks left the. State:De > .
Sen. Clifford Case, R-N.J:, and/to co-author-*‘The
CIA and the Cult of Intellig % with, fi CIA
official Victor Marchetti. s o
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. In both the-Marks: .onesinvolving:Ellen
L. Ray and:William' H.. Schaap;: two:personsiwho
sued the"CIA:to learn: whether they were:among
the 10,000 citizens.inclided:in'CIA domestic survel-
liance files; the:CIA claimed’ documen .yfre ex-

* The CIA argued that some-documents were ex
empt because disclosure would harm national:
security and' would unlawfully reveal confidential:
sources. o :

THE APPEALS COURT said that neither Corco-:
ran, nor District-Judge John H. Pratt, who heard
the Ray case and also declined to review: docu-,
ments in' chambers, had required the CIA to bel
specific enough in affidavits and other documents
about its claims for nondisclosure. " ) i

Marks argued that records about a CIA investi-~:
gation of him could.not be held secret based on the:
CIA’s contention that disclosure: would reveal as-
pects of a lawiul- national securify intelligencei
investigation. e 7 '
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_-'In fact, the appeals court noted, “what plantiff.
Marks craves is a broad ruling that the CIA'S na-'
tional security investigation of him was in viola-,
tionof law.” = .7 E
The. appeals court said the lower court, in re- - .
viewing the case, may look thoroughly into the:. ° -
question of whether the CIA had the right to place:
Marks under surveillance because the agency be-
lieved he was unlawfully seeking to disclose:
official secrets. - : N

WRIGHT, IN criticizing Leventhal’s majority®
opinion as not going far enough in forcing disclo—
sure of CIA documents, wrote, “Our inquiry here:
must focus on-the lawfulness of the- CIA’s-investi--
gation of appellant (Marks) ... Judge Leven-.
thal’s: formulation is disturbingly open-ended; it
seemingly invites CIA investigations of employees!
of other agencies, sao long as they have a CIA clea-’
rancee somewhere in their backgrounds. ‘



