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v No. 77-220
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In these two Freedom of Information Act cases, the-
Reportérs Committee for Freedom oZf the Press, the Ameriéan
Historical Association, the American Polifical Science
Association, ana nine authors and journalists, along with
the ﬁilitary Audit Projéct, seek-access to records, now in
the custody of the Library of Congress,lof Dr. Heﬁry Kiss-—
ingef;s official telephqne-conversations during‘his'servicé
as Assistant to the President for National Security Affairs
and as Secretary of State;_ Defendants are the Department of
State, Dr. Kissinger, his successor, Cyrus Vance, Librarian
of Congress Daniel Boorstin, and Archivist James Rhoads.
Motions for'sﬂmmary Judgment have been filed and argued on

' behalf of Dr. Kissinger and all plaintiffs.1/

I/ At argumcnt, thc government reported that, while it did
‘ot join Dr. Kissinger's motion, it did not oppose it.
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Dr. Kissinger served as National Security Adviser
from January 20, 1968 until his resignétion on November 3,
1975. He assumed office as Secretary of Sfate on September
22,.1973 and remained in that po;ition until the end of the
Ford Administration in January, 1977. Thus, for a periodrof
nearly two years, he served'in two capacities -- as Secrétary
of State and as staff ainser to the President.

. »Throﬁghout Dr. kissingef's tenure in the Nixon and
fcrd Administration;, his'secfetaries, both at the White
House and at the Staté Depa;tment, monitored his telephone
conversaﬁions and took sgorthand notes of what was said.
Transcriptions of these notes were prepared for Dr.'Kissinger
and his staff.g/ No distinction waé drawn between conver-—
sations relating primarily to official government business
and those of a more personal nature;y All were monitored, - -
transcribed,vand the fecords thereof stofea in Dr. Kissinger‘
office, apért from official agency files. |

Prior to leaving office, Dr. Kissinger decided to

various official documents relating to his activities while

in office; In early 1976 the State Department’s Legal

Adviser informed Dr. Kissinger that the secretarial notes

2/ 1In the Secretary's own words: "[m]y purpose in causing
the notes to be made was to create a rough record of those

of my daily telephone conversations to which I or my immedi- |

ate staff might wish to refer in order to follow up on matter
discussed orally.”" SECOND AFFIDAVIT OF HENRY KISSINGER 3. In
his supporting papers, Dr. Kissinger reports that only his
staff reviewed the notes. He never read them, but kept them
as a diary. :
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- donate to the United States his personal papers and copies'of
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were not Staté Department documents but were his own personal
papers. This advice was affirmed in writing in a memorandum
dated November 11, 1976.

On October 29, 1976, Drx. Kissinger transferréd the
notes from his State Department office to a vault at the
estate of Vice President Nelson Rockefeller in Pocantico
Hills, New York. Dr. Kissinger requested Deputy Under-
Qecrétary Lawrence-Eagleburger'io review all the tglephone
recérds, including those compiled during his service at the
AWHite House, and to prepare written extfacts of "any
signifidﬁnt policyrdeciéioﬁs_or actipﬁs not otherwise re- -
flected in the Departﬁent's reébrds".gf These extracts are
now filed.at the Stafe Depértment.ﬂ/

Finélly, on‘December 24, 1976, the notes were deeded
to the United States, in the custody of the Library of
Congress. Uhder»the terms of therdged, public access to the
papers'was restricted to Dr. Kissingér and his appointees for
twenty-£five yearé or until five yearsafter his death,
~ whichever islléter. " Thereafter the notes would bé available
for éublic inspection'wiﬁh the consent or upoﬁ the death of
tﬁe other par£y to the conversation. On DecemberIZS, 1976,
the recofds‘were delivered from Pocantico Hills to tﬁe
Librarian of Congress. Subsequently; defendant Rhoads, citing
his reséonsibility as Archiviét of the United States to over-

- see the preservation of "rxecords of a permanent historical

3/ Compare AFFIDAVIT OF MONROE LEIGH Y15 with SECOND AFFIDAVIT
OF HENRY KISSINGER {13.

4/ Plaintiffs are aware of the existence of these extracts
but have not sought access tothem under the Freccdom of
Information Act. )




value," requested permission to inspect the notes: By -
letter'dated January 18, 1977, Dr. Kiéginger rejecﬁed that
.request. '

The Freedom of‘Information Act grants this Court
authority to "enjoin [an] aéency'from withholding agency
records and to order the production of any agency records
improperly withheld." 5 U.s.C. §5§2(a)(4)(B); Dr. kissinger
cohtends'thaﬁAthe Act is inapplicable for three reasons.
First, he-aséerts, the facﬁ fhat the notes are in thé custody

of the Library of Congress, which is not subject to the’
5 . - R . ‘
Act,—/renders meaningless any court order prohibiting the

State Department from Qithholding'documents. He argues that

FOIA imposes no obligation upon an agency to gather records

6/

no longer in its possession? and that, in any event, plain—

tiffs lack standing under fhe Federal Records Act to
7/

challenge the transfer from the Department.—
The Federal Records Act provides the exclusive
procedure for disposal of government records, which are

defined to include:
"documentary materials...made or received by
an agency of the United States Govarnment
under Federal law or in connection with the
transaction of public business and preserved .
or appropriate for preservation as evidence
of the organization, functions, policies,

5/ Compare 5 U.5.C. §552(e) with 2 U.S.C. §132. While the - - |

Library. of Congress receives executive agency treatment for
some purposes, see, e.d., 5 U.S.C. §5596, plaintiffs have
conceded that it is not subject to requests for information
under FOIA. Sec 5 U.S.C. §551(1)(a). ‘

6/ See Nichols v. United States, 325 F.Supp. 130 (D.Xan.1971),
aff'd, 460 F.2d 671 (LOth Cir.), ccrt. dcnied, 409 U.S. 966
(1972); Ciba-Geigy Corporation v. Matthews, 428 F.Supp. 523
(S.D.N.Y. 1977). Scc also, ATTORNEY GENERAL'S MENMORANDUM ONM
. THE PUBLIC INTORMATION SECTION OF TIHE ADMINLISTRATIVE PRO-
CEDURE ACT 23-24 (1967).

7/ See Nichols v. United States, 460 F.2d 671, 674-75 (1Cth
Cir.), cert. decnied, 409 U.S. 960 (1972). See gencrally,
Cort v. Ash, 422 U.S. 66, 78 (1975). o )
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decisions, procedures, operations,-or other
activities of the Government or. because of
the informational value of data in them."
44 U.S.C. §3301 (emphasis added)

Prior to dlSpOaal of its records, an agency must submit to
the Administrator of General Services a list of those 1ntend—
ed for disposal. 44 U.S.C. §3302. Only if the Admlnlstrator
then determines that the records are no longer appropriate
for preservation may they be destroyed; 44 U.S.C. §3303a.
When, as here, records‘have been remoued from an agency out-
side this statutory framework, the agency head must so notify
-the Administrator and, together Qith him, initiate action
through the Attorney General for their recovery. 44 U.S.C.
§3106. This, suggestsbnr. Kissinger, is plaintiffs’ sole'
remedy. . .

There is, however,~an‘aiternative. Rather than wait
for 1nst1tution of the statutory retrleval actlon, plalntlffs
may first 1nvoke the broad equitable powers granted the

dlstrlct courts in aid of thelr role as the "enforcement arm"

of the Freedom of Information Act. See Renegotiation Board

Vi Bannercraft Clothing Co., 415 U.S. 1, 19'(1974) * Accord,

Nixon v. Sampson, 389 F. Supp 107 121 22 n. 3A (D D.C.),

stayed sub nom. leon V. Rlchey, 513 F.2d 430 (D.C.Cix, 1975),

dlsmlssed as moot, (D.D. C. September 21 1977). The courts

may draw on those powers to order the return of wrongfully
removed agency documents where a statutory retrieval action -
appears unlikely. . - -

~Secondly, Dr. Kissinger urges that notes of those
conversations conduotcd in his White House capacity cannot
be considered "agency records”. At oral argument, plaintiffs
withdrew their challcngevto this position.

Dr. Kissinger's final argument, based on the propo-

sition that crcation of the extracts Ffully satisfied the
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State Department's record-keeping requirements, is that the
notes are personal working papers,g/ not "agency records®
and not éubject to an FOIA request. He maintains fhat he
considered and treated the notes as personal property from
their inception.g/ Circulation was restrictgd to his
‘immediate sfaff. The records were stored in filiné cabinets
in his office. 0/ Dr. Kissinger asserts that had he th&ught
that the notes would be deterﬁined to be official records,
he would ﬁaVé edited them for errors in transcription. .Since
that wduldrhéve been a long and arduous frocess, he would
have abandoned the entire project.

State Department regulations require documen;étion
of all official activities in order to "facilitate the making
6f decisions.and poiicies and tﬁe taking of actioné“ by De-
partment employéés and "toﬁprovide materials for research
and histoiiégl purposes.” 5 Foreign Affairs Manual [FAM]
§423.1. See 41 C.F.R. §101-11.202-2(a). This requirement
extends to all "deciéions,'commitments, and discussions of

any significance which are oral in nature.” 5 FaM §A23 2- l.

See 41 C.F.R. §101-11.202-2(b). Involved here are high—leval

conversations of the Secretary of State. The significance

8/ See 5 Forelgn Affairs Manual [FAM] §432.2-8.

9/ See 5 FAM §432, which reads: "Papers of a personal
character which pertain only to an individual's private
affairs and which are kept in the office of a Departmental
or post employee are to be clearly designated as personal.
They are to be filed separately from the official records of
the office at all times. When official policy matters are
discussed in personal correspondence, that portion per Laining
to functions or activities of the Department or a posL is to~
be extracted and made a part of the official records. By
its terms, the regulation applies exclusively to "[D]hobrs_..
whlch pertain only to an individual's private affairs" and
to "personal correspondcnce”

10/ 1d.
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of the commitments, decisions, and discussions embodied in
these conversationsiis apparent from the stature of the other
parties to them (two presidents, -heads of state, cabinet |
officers, diploﬁats, legislétors,‘scholafs, journalists, and
others) and 15 underscored b; a Department pollcy which
prohlblts monltorlng of telephodaconversatlons except when
"absolutely essential to the conduct of business."il/
Consequently, under his own regulations, Dr. Kissinger ha& .
no alternative but to documeqt the matters discussed in the -
conversations. . - ~

It is a basic rule of copyright law that work created

by an employee within the scope of employment is the property

of the employer. See, e.g., Scherr v. Universal Match Corp.

417 F.2d 497, 500 (24 cir. 1969), cert. denied, 397 U.s. 936

(1970); Brattleboro Publishing Co. v. Winmill Publishing Cofp.

369 F.2d4 565, 567—6§ (2d Cir. 1966). This principle applies

equally in the government sphere.

In First Trust Company of St. Paul v. Minnesota

Historical Society, a federal trial court rejected a govern-

ment claim to journals compiled by Lieutenant .William Clark
during his exploration of the Missouri River with Captain
Meriwether Lewis. 146 F.Supp. 652 (D.Minn. 1956). The court

noted that Captain Lewis, not Lieutenant Clark, had been

- charged by President Jefferson with the responsibility of

creating a log of the éxpedition. On appeal, the Eighth

11/ The pollcy is set forth in an undated letter from the
Departnent s Acting Assistant Secretary for Congressional
Relations to former Congresswoman Bella Abzug. But see
41 C.F.R. §101-35.308-9(f). ’
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Circuit framed the issue as follows:

"If Clark's notes are the written records of

a government officer executed in the discharge
of his official duties, they are public
documents and ownership is in the United .
States." United States v. First Trust Company
of St. Paul, 251 F.2d 686, 690 (1958) (emphasis
added) . ; : . .

On the basis“that the diary contained "a great many persoeal
and private notations or letters, details of personal illness-
es, éocial engagements, and other such items as might not be
expected to be- found 1n notes of official character or in an
off1c1a1 record " the Court concluded that the notes couléd

not be classified as government property. Id.

Similarly, in Public Affairs Associates, Inc. v.

'Rickovef, this Court held that Admiral Hyman Rickover, not

the federal government, was the owner of two speeches‘authoredA

and delivered by the Admiral. 268 F.Supp. 444 (D.D.C. 1967).

Determlnatlve factors in that case were that the spesechss had
been prepared by Admiral Rlckover whlle not on duty enﬂ
during his leisure time at home. Both speecnes conealned
his personal v1ews on subjects unrelated to his official
respon51b111t1es and were dellvered at private functions
before private audiehces.

Although persenal in some respects, Dr. Kissinger's
secretarial notes were compiled under circumstances unlike
those surtoﬁnding the creation of either Lieutenant Clark's
journals or Admiral Rickever's speeches.f The records in -
dispute here were produced not 9nl§ in accordance with Depart-
ment regulations but also on government time and with the aigd

of department cmployees, equipment, mater1a1s, and other

public resources. Having been prepared and transcribed "in
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the di;charge of his official duties",»the nofes ére property
of the United Sfates.lz/ The Court further finds that the
records were wrpngfully removed and should be returned to the
State Department. .

Plaintiffs' Motions for Summary Judgment will be
granted, and defendant Kissinger's Métion for Summéry Judé—
ment will be denied. Counsel will submit an appropriaﬁev
order within ten days.

R o O .

: ) Q\Mr-‘-:"'\&,wﬁ_.e(i e/ |
. United States District Judge
i L \/.

vV

December 8, 1977 -

12/ Dr. Kissinger suggests that the creation of the extracts
transformed the original notes from federal records into
personal property. Department regulations do not envision
such a metamorphosis. Section 432 of the regulations requires
extraction of official matter contained in "personal corres-
pondence". See note 9, supra. It does not permit agency
employces to extract personal matter from official corres-
pondence and to then treat the correspondence as personal.
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