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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT Or COLUMBIA

The Reporters Committee for
Freedom of the Press
1750 Pennsylvania Avenue, ‘N. W.
Room 1112
Washington, D.C. 20006
(202) 298-7460

American Historical. Assoc1atlon
400 A Street, S.E.
Washington, D.C. 20003
(202) 544 2422

Amerlcan POllthal Sc1ence Association
1527 New Hampshire Avenue, N.W.

wWashington, D.C. 20036
(202) 483-2512

JamesvﬁacGreqor Burns
High Mowing, Bee Hill Road
Williamstown, Massachusetts 02136

Nat Hentoff

25 Fifth Avenue

New York, New York
: No.

Donald.G. Herzberg  _

2934 Edgevale Terrace, N.W.

Washington, D.C. 20008

86 Buena Vista Drive
Dobbs Ferry, New York 10522

Arthur Link
26 Mercer Street
Princeton, New Jersey 03540

J. Anthony Lukas o
25 West 76th Street -
New York, New York

Austin Ranney
American Enterprises Institute
1150 17th Street, N.W.
Washington, D.C.
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Clement E. Vose
20 Miles Avenue
Middletown,Connecticut 06457

Plaintiffs
vs.

Curys R. Vance, individually
and as Secretary of Stats
2201 C Street, N.W.
Washington, D. C.

(202) 655-4000

Daniel J. Boorstin, individually
and as Librarian of Congress

1st street, between East Capitol
and Independence Ave., S. E.
Washington, D. C.

(202) 426-5000

Henry A. Kissinger
Suite 520

1800 K Street, N.W.
Washington, D. C.
.-{i{202) 872-0300

Defendants.
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- COMPLAINT
Plaintiff, for their complaint herein, alleges as

follows:

I. NATURE OF THE ACTION

1. This is ; civil action for declaratory, injunctivé

and mandémus relief. Plaintiffs sue as individﬁals'engagéd

in the prbfessions of education, ﬁburnalism, history and political
science, as-érganizaﬁions of such-individuals, and as individual
jeitizens and taxpayers. They seek revigw of the Department of

State's denial of their Freedom of Information Act reguest for the

transcribed secretarizl notes of the telephone conversations
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held by defendant Henry Kissinger during his service as Assistant
to the President for National Security Affairs and Secretary of
State. These notes are now in the process of being transferrad
to. the Library of Congress pursuant to two unlawful agreements
beﬁween defendants Kissinger and Boorstin that will deny the
public access to them, except En such terms as defendant Xissinger
determines, for twenty-five years or five years after the death
of defendant Kissinger or the other parties to ‘the conyersatién,
whichevef occurs later.' Plaintiffs assert tha£ these notes =—-
ﬁhich'refleét.official conversations, were prepéred and edited
by government employees, stored in government facilities and used
by other government enployees as part of their duties -- have
always been the property of the Department of State, and thus
could not lawfully be disposed of by defendant Kissinger
pursuant to private agreément; But for the unlawful agresments
between defendants KlSSlnger and Boorstin, these historic
dé&uments would now be available for use, study and lnspechlon
by the Government and by private citizens seeking disclosure
according to the established standards and procedures ofAthe
Freedom of Information Act.

This action seeks to prevent defendants Kiss;nger and
Boorstin from e¢fectuatlng the unlawful agreement transferring
the notes to.the Library of Congress and denying the éublic
access thereto; to compel the Deparﬁment.of State, as their
lawful owner, to regain custody of these nétes; and to pro&ide
for an orderly'examination of the notes and their release to
pla1nt1;fs and others on the oa51s of the standards Zor disclosure

established by and under the Freedom of Information Act.




II. JURISDICTION AND VENUE

2. Jurisdiction is conferred on this Court by the
Freedom of Information Act, 5 U.S.C. § 552, by the Adaministrative
Procedure Act, 5 U.S.C. §§ 702-04, and by 28 U.S.C. § 1331
(federal question), S 1361 (action to compel federal officer_io‘
perform duty),-and §§ 2201_and‘2202 (declaratory judgment). The
améunt in conéroversy,_exclusive of interest and costs, exceeds
in monetary Value the sum of $10,000. A substantial porfion,
if not all, of the documents at issue in this action are nowA 
located within the District of Columbia, in fhe custody of
defendants qursﬁin or Kissingex, and many of the pertinentAacts,
occurrences and omissions (inclﬁd%ng the denial of plaintiffs’ -
Freedom of Inf;rmation Act'iequest) transpired wifhin the
District of Columbia. Defendants. are all found within,(and aié

subject to service of process in, the District of Columbia.
J IS

V III. DESCRIPTION OF THE PARTIES

3. The Reporters Committee for Freedom of the Press,
founded in i970,'is fhe only organization in the nation éxclusivel)
devoted to protecting the First Amendment aﬁd freedom of infor-—
mation interests of the‘working press of all media. The
Committee publishes a Press Censorship Newsletter, which is a
compendium of all current governmental acfiéns affecting-the
news media; it maintains a Neﬁs Media Law Information Center and

3

Press Law Citation Service; it conducts in-depth resezarct

¥

pro-
jects on various First Amendment problems; and it assists
reporters pursuing frescdom of information claims.

4, Plaintiff American Historical Association 1s 2 member-—

ship organization composed of approximately 18,000 members who are
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engaged primarily in the teacﬁing, study and writing of history.
It was founded in 1884; and chartered by Congress in 1889, for
the purpose of "the promotion of'historical studies, the
collection and preservation of historical manuscripts, and for
kindred purposes in the interest of American history . . . ."
Thé constitution of the Association mandates that it "ehcourage

the collection and preservation of historical documents,"™ "insure

equal access to information," and "foster the dissemination of

] » : . -
information about historical records and research." The . TR

Association publishes the American Historical Review and sponsors

lecturés, conventions and symposia where its members report and
discuss their research, based on their study of original docu-
ments ‘and othér historical materials. X
5: 'Thé'American Political Science Association(vfoundediin
1903, is the ﬁajor professional organization in the United étateél
devoted to research:a;d education about the art and science of
politics and government. 'Most of its approximately 17;000 members
are political scien£ists teachiﬁg in collegés and universities.
Its membership alSd_includesfgrdduate students, lawyers, journgl—
ists, fede:él{ state and local governmeﬁt oifficials and elected
political rep;eseﬁtatives. One of the principal activities of

the Associaﬁion is facilitating the dissemination of scholarly
information of interest to those engaged in the study of political.
science. Toward this end, the Association publishes two quarterly

journals, The American Political Science Rsview and P3. T

6. Plaintiff James MacGregor Burns is Woodrow Wilson
Professor of Political Science at Williams College and President-
elect of the American Political Science Association. 2laintiff

Burns has been and is engaged in a continuing study of dolitical




;eadership and the Presidency. He‘ﬁas studied Presideﬁtial
papers of several administrafions. He has done research>into
the'Presidency of Richard Nixon and intends to do. further

work on-that éubjéct. He is ﬁhe author of several books on

the Presidéncy and the recipient of various aQards including
the Pulitzer Prize in History, the National Book Award and the
Francis. Parkman Prize. He is co-author of a textbook enﬁitledr

Government By The People concérning American political institu-—

éions.  Said textbook is revised periodically, and plaintiff
ﬁurné is under contract with the publishér, Prentice—Hali, Ine.;
té supply furthéf timely revised editions dealing with events
subsequent.to th;se covered in present editions. In ordex to .
continﬁe his work; it is necessary that plaintiff Burns'have
access fo the secretarial nstes at issue in this action.

. 7. Plaintiff Nat Heﬁtoff is a member of the Steé#ing *

Committee of The Reporters Committee for Freedom of the Press.

He is a staff writer for the New Yorker Magazine, a columnist

for the Village Voice, and the author of a number of books on

public affairs. Plaintiff Hentoff frequently writes on current
public affairs and governmentalvproblems and has written and .
will.continue to write about those aspécts'of ‘the Nixon Admin-—
istration, incluaing the activities of the Department of State
and the conduct of Americannforeign policy, which he believes
héve affected, or might iﬁ the future affect, civil 1ibertie$
and civii rights. . ' A
8. Plaintiff Donald G. Herzberg is Dean of the Graduaté
School of Georgetown University and Professor of Government. He
is the former Director of the Eagleton Institute of Politics of

Rutgers University and was Executive Director of the Presidential

TIPS




oLy

Commission on Registration and Voting Participation. Plaintiff
Herzberg has published works in the area of American government
and politics, on political parties, political campaigning, elec-—
tions, registration and voting and executive-legislative relations
In order to contlnue his scholarly Dursults of teaching and
publishing, it is necessary for plaintiff Herzberg to be able to
study the transcribed notes of defendant Kissinger's telephone
c?nversatlons that are the subject of this lltlgatlon.

>

- 9. "Plaintiff Wllllam Leuchtenburg is DewWitt Cllnten
Professoxr of Amerlcan History at Columbia University. EHe has
done research in preSLdenulal archives at the Franklin D. Roose-
velt and John F. Kennedy libraries; has written books and articles

on recent American history; and is now writing the final volume

of the Oxford Hlstory of the Unlted States, covering the period

1945—1977, which embraces the Nixon Presidency. oxZord University
Press has contracted to publish this volume. Plaintiff Leuchten-
burg has also contracted with Oxford University Press for a major

revision of the Growth of the American Republic, which will

include the Nixon Presidency. Plaintiff.Leuchtenbu:g is authoxr

of A TroubledAFeast, published by Little, Brown & Co., which

covers the first Nixon term, and which plaintiff Leuehtenburg.

wili soon revise to cover the period of the second zdministration.
Plainéiff's ability to continue his research and writing about -
the Nixon years will be substantially.affected if he is denied
access to the important transcribed notes of convsrsations at™ ——

issue in this action.

10. Plaintiff Arthur Link is Edwards Proiessor of American
. ]

History at Princeton University and Director of the ¥oodrow Wilson

Papers there. He is engaged in a continuing study oZf 20th Century

i
H
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American history ana conducts a course in 20th Century American
history. He has worked extensively in the. collections of'papers
of recent American presidents and plans to do such work and sﬁudy
in connection wiEh the papers and other records of the Nixon
Administration. He is the-author of a textbook entitled American
Epoch. Said textbook is in its fourth edition. Plaintiff Link
intends to do revised editions in the future and such revised
editions are expected by the publisher; Alfred A. Knoéf; The‘

matérials at issue in this case are pertinent to and necessary-
; :

H ~

to the proper préparation of such revisions. .

11. Plaintiff J.'Anthony Lukas is a member of ﬁhe
Steering Committée of The Reporters Cormittee for F;eedom of
the Press. From 1962 to 1972 he was a domestic and foreign

correspondent for the New York Times, and he currentiy is a free— .

lance writer who has published articles in the New York Times

Magazine, Harpers, Esquire, Saturday Review and other publications.

He is a senior editor of (MORE), a national magazine on the
press. He is the author of two special issues of the New York

Times Magazine dealing with the Watergate affair. He is a Neiman

Fellow and a Pulitzer Prize winner. Plaintiff Lukas. is currently
preparing, and may prepare in the future, articles-on the Ad-

' ‘ . »
ministrations of Richard M. Nixon and Gerald Ford. In order
to prepare accurate, timeiy and scholarly works, it is essential
that plaintiff Lukas examine'and.study the transcribed notes of
defendant Kissinger's official conversations that are ét issue
in this action.

12. Plaintiff Austin Ranney is Professor of Political
Science at the University of Wisconsin and President of the

American Political Science Asscciation. Plaintiff Ranney is




engaged in research dealiﬁg with chanéing American attitudsas
toward their natioqal political institutions, including the.
growth of the feeling of political alienation from their govern-
ment on the part of the citizens of the United States, and,
specifically, from the institution of the Presidency during the
Nixon Administration. - Plaintiff Ranney's fiéld of stuﬁy includes,v
in addition, the iegal regulation of political campaign expenseé.
Infofdef'ﬁo fulfill his ébligations as a scpplér and author, it
I; necessary for plaintiff Ranney to study the transcribed notes
of'coﬁversations that»are the subject of this litigation. )

| i3. Plalntlff Clement E Vose is John E. And?us P*o:assor
of-Government of Wesleyan University and Representative of the
American Political Science Assoc1at10n to the Archives Advisory
Board of the U.S;iArchives and Recofds Service. As Professor of
Government plaintiff Vose is-engaged in general research in
Amerlcan government‘a;d politics and has a spec1al interest in
the preparatlon and publlcatlon of material on a continuing basis .
on avallablllty and use of scholarly material in libraries and
other depositories; In order to prepare éffectively and publisﬁ
source material publications, it is necassary for plaintiff Vosé
to study the ;ranscrlbed notes of conversations that are the
subject of this litigation. '
14.  All of the plaintiffs have direct, immediate and'
specific legal interests in assuring that the original notes
of conversations at issue in this action are preservesd, méintained
and controlled as property of the United States Government an&rits
citizens. As educators, journalists, historians_and political,r

scientists, plaintiffs presently desire, and in the future will

desire, to study, compile, analyze, interpret and report on the
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telephone conversations of defendant Kissingef reflected in the
t;anscribed notes at issue hereiﬁ. All of the plaintiffs are
p;esently being injurad by the unavailability of these materials
and they will be irreparably injured in the future if the
aéreements bétween'Aefendants Kissinger and Boorstin,'déscribedl
below, are carried out.

15.: Defendant Cyrus R.>Vance is the Secretary of State..
In.hié official capacity, defgndant Vance is responsible-for'
seelng that the Departuent of State meets its obligations under
the Freedom of Information Act, 1nclud1ng the obllgatlon to'
reclalm and make available- to the publlc the Departmant records
that are the subject of this action.

16.. Defendant Daniel J. B&orstin is the Librarian of
Congréss. In his official capacity, defenaant Boorstin §§ecut¢d
the agreementé with dafendant Kiésiﬁger that efféct tﬁe transfer
to the Library of Congress of theltranscribed secrétariai notes
that are the subject of this action. As Librarian of Congress,A
defendant Boorstin is currently the custodian of portions of

those nates.

17. Defendant Henry A. Kissinger was Assistant to the
President for National Security Affairs ftom approximately
Jahuary 20;-1969 uﬁtil approximately August,’l97§.—‘From that
time until on or about January 20, 1977; défendant Kissinger was
Secretary of State. The documents at issue in this action are
the secretarial notes of defendant Kissinger's telephone<coﬁ4"‘
versations during the time he held these positions. Defend;nt
Xissinger is one of the parties to thé ég:ea.ents pursuant to

which the notes were transferred to the Library of Congress, and

he and his designeas now have custody of portions of those notes.
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IV. NATURE OF THE SECRETARIAL NOTES

18. On information and belief, substantially all of
the telephﬁne conversations of defendant Kissinger concerning
official.matters were monitored or recorded while he served -
as Asgistant to the President for National Security Affairs

and Secretary of State. : ’ © - g

"y 19. On information and belief, verbatim transéripts

of these cohversati&ns, or secretarial notes that ref;ected
their contents substantially verbatim, were prepared after
the conversations occurred.

A 20. On informétion and belief, these transcripts or
notes (both-hereinafter referred to as "secretarial notes")

were prepared by Government employees in the discharge of theix

materials, .office space and other.services of the United States.
21l. On iﬂformatidn and belief, the secretarial notes
of-defendant Kissinger's conversations were retained in the-
normal course of Government business and stdred in Government
fiies. ' . . )

22. On information.and belief, the secretarial notes
reflect the decisions, policies, deliberétions, analyses, actions
and contemplated aqtions in which defendant Kissinger and
numerous other government employees participated in the course

of discharging their official duties. T
23. .On information and belief, the secretarial notes.
were used as a recérd of official communicaticn§ that couléd heip

defendant Kissinger recall prior conversations and events and

insure appropriate administrative follow-up.

official duties, on government time and with the aid of equipment,
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24, On information and belief, the secretarial notes
were reviewed by defendant Kissingér and his subordinates
for these purposes while they performed Govefnment business.
25. . On information and belief, the secretarialrnotes
pertain,rin whole or in part, to the ongéing affairs of the
United States and are essential to the orderly mainﬁenance of
the established policies of the Government and to the.ongoing
de;iberatioﬁs, analysés and decisions that the Government

is now conducting.

26. As documents prepared by and for Government employees

|las part of the ongoing governmental process, the secretarial

notes have always been the property of the Deéartment of Staté,
nét of defendaﬁt Kissinger as a private citizen, and conétitute
"agency records” within the meaning of the Freedom of Information
Act, 5 U.S.C. § 552. . o

27. Under the stafuté; and established policies of the
United Stétes, including the Freedom of Informetion Act and the
Federal Records Act, the officers, emplofees and agents of the
United. States are required to preserve the secretéridl notes and,
subject only to those exceptions provided by law, to'make such'A
notes available to the citizen$ of the United States, including
plaintiffs, for purposes of inspection, study and reporting.

28. As journalists, hisEorians,‘edhcators and political
scienfists, pléintiffs are an inherent part of the ongoing -
political process. This process depends on continuing and
inforhed analysis, interpfetation, and debate concerning issuégn—
of public interest and importancé. Plaintiffs cannot perform
ithis function if they are denied access to thé notes of official
conversations and other materials that reflect or relats to the

policies, decisions and deliberations of the Governmen:z.
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. V. «THE AGREEMENTS BETWEEN DEFENDANTS
KISSINGER AND BOORSTIN

29. On November 12, 1976, defendants Kissinger and
Boorstin entered into a Deed of Gift and Agreoﬁent (hereinafter
the "First Agreement”). Under this Agreement, a copy of which -
is annexed hereto as Exhibit A, defendant Kissinger, acting as -
a private citizen, donatéd‘to.the United States as a gift a
collectlon of personal and governmental papers in his possess;on.
Under paragraph 3 of the First Agreement, defendant Kissinger i'
undertook to deliver both sets of documents to the Libraxy of -

!
Congress -within three months of the Agreemnn*'~ exescution.

- 30. Paragraph 4 of the First Agreement provides that
pa;sqnal papers donated to the Library ﬁill not be available to
éublic access until 25 year: after the date of the Agreeﬁnnt or
five years after the death of defendant Kissinger, wnlchnver'is
later. Under paragraph 5 of the Agreement, public access to
government-papers donated‘to the Library will .be unavailable fof
the same period and,';hereafter, will be allowed only if the
originating agency of the papers in question has determinéd that
they contain no claasified or restricted information.

31. Untildpublic access is permissible pursuant to
paragraph 4, examination of papers subject to the First Agreement
is limited'by paragraph 5 to: (a) employees of the Library of
Congress‘that have been jointly approved'by the Librarian of -
Congress and.defendant Kissinger; (b) parsons who have received
the written permission of Defendant Kissinger; and (c) after
defendant’ Kissinger's death, persons who have received@ the =~ = =~
vritten permission of a committee to be nemed in defendant

Kissinger's will.







