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v. Civil Action No. 77-692 

DEPARTMENT OF JUSTICE, 

Defendant 

Washington, D. C. 
July 20, 1978 

..... . 

The above-entitled cause came on for Status 

Conference before the HONORABLE GERHARD A. GESELL, 

United States District Judge, at 9 :3 0 a.m. 
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P R O C E E D I N G S - - - - -.. - - - - - -
THE COURT: Good morning, gentlemen. I have gotten 

you in to raise a problem with you and to get your help on the 

pending matters before the Court. 

The Cour~ has resolved in its own mind and has a 

decision ready with respect to all of the issues presented 

except the problem relating to the Atlanta and Memphis Police 

Departments. 

In looking at the papers, the Court is confronted 

with the fact that the only description of these documents 

available is the rather generalized description found in·the 

attachmerit to the duces tecum subpoena which was served on the 

Memphis people. 

Attached to that subpoena is a one-page description 

of the records. It isn't very informative. 

What -I have been considering -d-oing is. to take an 

in camera view of the Memphis records, if that is feasible in 

18 next few days, or even if it is feasible perhaps today, later 

19 I today. 

20 I 
21 

I 22 

23 'I 
I 

. 2-l 
I 
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2:'i 1! 
·1 I, 
1' · !I 
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How voluminous are those records in terms of 

quantity? 

MR . METCALFE: Your Honor, those records number ap 

proximately 400 pages, separated through five, maybe six 

volumes. 

THE COURT : What do you mean, separated? You mean 
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they are in volumes? 

MR. METCALFE : They are contained in five or six 

separate volumes, yes. 

May I speak to that point, Your Honor? 

THE COURT: · Yes. 

MR. METCALFE: I would like, if I could, at least 

for the record, to articulate the Department of Justice's 

position with respect to those documents. 

They have been maintained by the Department under 

confidentiality and it is the Department's position in this 

lawsuit that they are entitled to "blanket exemption." 

THE COURT: I und~rstand that. Your papers make 

that clear. 

MR. METCALFE: Under Exemption 7 (D). For that . 

reason we would think that an in camera inspection would not 

be necessary . 

The only issue before the Court would be whether 

the documents were provided in confidence by the Memphis and 

Atlanta Police Departments to the Department in confidence 

and should be maintained in confidence and, therefore, should 

be - -

· rHE COURT: It isn't.that simple a problem. The 

Nixon Court made it that simple a problem but I don't see it 

as that simple a problem. 

In the firs t place , there is an explicit showing 
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in the papers that the confidentiality has not been fully 

maintained . Plaintiff has received one document from those 

files . 

MR. METCALFE: Excuse me, Your Honor . Are you 

speaking about the do~ument that was attached to Mr. Lesar's 

pleading filed just within the last week? 

THE COU_RT: .. _Ye?, . that _is cl _ Memphis Police record. 

MR. METCALFE: I would like to speak to that very 

specifically, if I can, one moment, please. 

THE COURT: Yes. 

MR. METCALFE: Mr. Lesar's pleading, which was 

mailed on Sunday, didn't reach me until late yesterday after

noon when it disgorged itself from the bowels of the Department 

of Justice mailroom. 

I then proceeded to follow through on that matter. , 

I apologize because of the time fraie, - ~ 

THE COURT: I am not worried about that. 

MR.METCALFE: I was unable to prepare a formal 

responsive pleading. 

THE COURT : The reason I brought you in a little 

earlier is I am going on vacation and I want to decide this 
0 

case before I go . That is why I am taking these shortcuts to 

get at it. 

MR . METCALFE : I only wish to indicate that had I I 

i 
I 

had mo r e time before thi s morning's hearing, I would have I 
I 
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prepared a more formal response to that pleading. 

Upon my inspection of that dotument and my examina-· 

tion of that document within App~ndix B of the Report, I 

I 
r learned that that document was in fact not one of the docu -

ments that was forwarded by the State Attorney General's I 
I 

office in Memphis to the Task Force p~rsuant to that subpoena. ( 

It is not one of the Memphis Police Department records at 

issue in this case. 

If I may, I would like to hand up t o the Court the 

I 
I 
i 
i 
! 
i 
I 

. i 

l 
copy of the document which precedes that report in Appendix B, ' 

a copy of which I handed to Mr. Lesai this morning . 

13 1' is 
14 

The document which I have handed up to the Court 

the cover transmittal letter . 

THE COURT: They didn't claim confidentiality 
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clearly then as to that document. 

MR. METCALFE: No, Your Honor, it .is even more than 

that. 

Mr. Holloman, who submitted the document attached 

to the cover letter that I have handed to you, . was not a member 

of the Memphis Police Department at that time. 

THE COURT: Who is he? 

·NR. METCALFE: He wa s at that time the former 

Director of Fire and Police for Memphis, Tennessee. 

THE COURT : Right . 

MR . METCALFE : And app arently the document which 
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Mr . Lesar has s ubmitted was prepared at the direction of 

Mr • . Holloman or at his request is indic~ted in the first 

graph of that document, when Mr. Holloman was serving in 

official capacity. 

para -! 

Apparently he maintained a copy of that document 

for his pe rs orial uie and it was thit personal copy that was 

delivered to Mr . Lesar . 

THE COURT: Would you mark this Exhibit A of these 

proceedings, so we have some record of it. 

I 

I 
I 
I 

(Whereupon copj of letter dated 
9/20/76 to Walker from Holloman 
was marked Defendant's 
Exhibit A and received in 
evidence.) 

' l i 
; i 
: r 
I ' 
i I 

Let ~e proceed one further step, then, ! 1 

; I 
THE COURT : 

so you will understand what the Court is concerned with. 

It is difficult for the Court to see why or how 

~nder the statute or in common sense the Memphi s re co r ds --

; I 

let's just talk about Memphis, because that is t he main 

MR. METCALFE : Very well, Your Honor. 

: I 
f ocus . . I 

. I 

. I 

THE COURT: -- are entitled to greater 
I 

confidential .i j 
I 

ty than the records of the Federal Bµreau of Investigation . 

MR. METCALFE: May I speak to that? 

THE COURT : That is.the present status of t his 

record. 

The records of the Federal Government agencie~ are 

at least covered by Vaughn v . Rosen index and discussion of 
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the nature of the excisions made. Whereas here we have what 

now appears to be a blanket claim to exemption for 400 pages 

of miscellaneous materials. 

NR. METCALFE: May I speak to that, Your Honor? 

THE COURT: Surely. 

MR . METCALFE : First and foremost> the basis for th, 

Department's position that, as Youi Honor states, . the documentJ 

should receive a blanket exempt~on, is within Exemption 7(D). , I 
! 

As .has :been recognized by a number of cases ~hich 1 
i 

' I 
have held a blanket exemption for documents _ held the documents · 

i 
should be exempt in their entirety when they have been provide~ 

: i I l to the Federal Government by a state. 

I THE COURT: You are arguing something that I may 

not go along with. I don't want to argue the law. I know 
I i 
' I I : 

the Nix case. I have read the other cases. I im not sure I ' I 

agree with them ... 

MR. METCALFE : I see, Your Honor. 

THE COURT : It doesn't seem t o me they are thoughtf~l 

cases particularly and I am struggling with what seems to me 

a mo re practical problem in this Circuit, not in some other 

Circuit. 

MR . METCALFE : I see. 

THE COURT: Where I am confronted also with a re

quest for discovery. I have great doubts that discovery would , 

be profitable. 13:.it I also have opinions that suggest that 

! 
I 
I 

! 
I 
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where this kind of question arises, the Court should consider 
-

the appropriateness of allowing discovery. · 

MR. METCALFE: May I attempt to persua~e 

Your Honor for a moment? 

THE COURT:· I would rather you wouldn't. I would 

rather you would work with me _in trying to help me with my 

dilemma. I have a decision and you don't. I am familiar with 

these cases. 

Dial with the question I have asked you. 

- MR. METCALFE: O.K., Your Honor. 

I think what you are concerned about is the prac

ticality involved here. 

THE COURT: Sure. That is what the FOIA is about, 

practicality. 

l..... .i 
i 

MR. METCALFE: I would like to speak to that for a l 
moment and beg your indulgence, if yo~ wouldi 

! 
i 

I 
The circumstances involved in this case, Youi Honor) 

I . 
i ! 

I submit,are unique. The Task Force was charged with a 

specific responsibility and it was a very critical re~ponsibil~- ! 

ty. 

In order to completely fulfill its responsibility, 

it felt ii was necessary to review some of the records of 

the Memphis Police Department. 

Now, as a practical mattei, once it received those 

records and maintained them, there is no question but that if 

i 
I 
: t 
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it indicated that it had five Volumes of local Police 

Department records, everyone would know they would be Memphis 

Police Department records . 

So they did obtain the records and they did it 

unde·r a circumstance in which it was presumed that they would 

maintain their confidentiality. 

The practical ramification of this case, Your Honor 

is as follows: If Your Honor does not afford a blanket -

Exemption 7(D) protection to these records, then I submit it 

would require the following: It would require with that 

blanket 7(D) protection lifted, individual processing --

THE COURT: That is right. 

MR. METCALFE: -- of all of the documents which 

would, of course, comport with Your Honor's proposed in camera 

examination. 

THE COURT: Or in camera inspection. 

MR. METCALFE : I would submit under those circum

stances what would be at issue would be individual 7(D) and 

7(C) deletions that would be appropriate within the contents 

of those records. 

The FBI, because of these circumstances, or the 

Department of Justice is not in a proper position to tell the 

Court or to administratively discern what those proper dele

tions would be . 

Only the Memphis Police Departmen t or possibly 

i 
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I 



,.. 

~c 

tc· -.. 
"'· .-' 

,• 
t -- .. 
( __ 

2 

3 

4 

5 

6 

7 

8 

12 

13 

14 

i5 

16 

17 

18 

19 

20 

21 

22 

2:l 

2·1 

2,'i 

the State Attorney General's office in Tennessee would be 
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10 

THE COURT: They won't know any mo re than you know . 

about that. 

MR . METCALFE : We wofild take the position --

THE COURT: Because when you delete for reasons of 

privacy, you don't make an independent ·investigation as to 

whether or not there is in reality a privacy interest. 

MR. METCALFE: That may be, Your Honor, in some in-. 

stances, but I would submit when you delete under 7(D) in 

the case of individual sources, that deleting process requires' 

a first-hand knowledge of whether someone was the confidentiali 

source or not. Knowledge that would repose only in the 

Memphis Police Department . 

THE COURT: Let me raise another aspect that your 

comments don't address. 

The Court is instructed - - there isn't any question·, 

that they are so instru~ted, even by the cases~u cite -- to 

weigh the countervailing public interest before allowing the 

I exemption. 

I 
I 

ii 
11 I, 
11 . 

'I 
I· ,I 

Now you present to me in t he papers the public 

interest as representing the nee d for the FBI t o be able to 

continue to cooperate in this way with local police department~. 

MR . METCALFE:· That is correct, Your Honor . 

THE COURT : And the general informer type of 

I 
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that relationship ·JI 

Now Plaintiff says that in thes 

MR. METCALFE: . And the fact that 

might well be chilled. 

THE COURT: Right. 

records he has reason to believe is evidence of a massive 
I 

cover-up, a failure to disclose facts which would cast a 

wholly dif_ferent light on the assassination of Martin Luther Kin j 

I i Now, that is an assertion, I realize, but in some 

sense it is no more different than some of the assertions you 

make about how this is going to affect cooperation or how it 

is going to do anything else. 

How do I balance the public interest without _looking 

at the documents? 

MR. METCALFE: I would suggest, Your Honor, two 

things: 

First - o{ all, the assertion. that thci Department of 

Justice makes in this case that its relationshi~ with local 

law-enforcement agencies would be impaired is one that has 

been recognized by a number of courts. 

THE COURT: I am afraid you have got a judge who 

is going to look at this case and noi read cases from other 

Circuits . 

MR. METCALFE: I appreciate that, Your Honor. 

THE COURT: And just say, All right . 

it the way 1 think it ought to be done. 

I want to do 
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MR . METCALFE: Very well, Your Honor . 

Secondly, though --

12 

THE COURT: Because I don't find any argument in 

any of those cases at all. They just state the flat position. 

Now let me ask you something on that. Are these 

,._ __ ,, 

records the Memphis police records or are these your copies 

of the Memphis records? . I 
MR. METCALFE: Is Your Honor inquiring whether 

are originals or duplicates? 

THE COURT: Yes. 

MR. METCALFE: They are duplicate copies. 

THE COURT: They are not even the Memphis police 

records. They are somebody else's records;they are your 

records. 

I 
they ! 

I 

MR. METCALFE : If they were not Federal Government 

I records, you would not be presented with·this problem. 

I THE COURT: You copied them and determined to keep l 
18 I them as part of the Federal process. I 
19 MR. METCALFE: A determination that has led to this I 
w, problem, unfortunately. I would venture to say that that de - I 
?} i! Ii - II termination may not be made in the future. 

11 !, 
22 I I don't see any reason why it should 1 

I 
i 

THE COURT: 

23 ~ave been made but it was made . 
l ! 

I 

24 I 

I MR . METCALFE: It may not be made in the future, 

'.~5 I, 
Your Honor. I· 

r: 

,I 

For instance, say hypothetically in the future 
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responsJ another task force is charged with · ~·· similar critical 

bility and feels it is necessary to obtain records, if 

Your Honor dbes not afford a blarik~t 7(D) to these records, 

that task force either, ' a, will not feel it can obtain the 

records for its work and thus its work will be impaired; or, 

b, may not be able to obtain them because the local agency 

may say 

THE COURT: I understand all that . 

MR. METCALFE: I 
One other point, Your Honor, is that' 

in all due respect to Mr. Lesar, Plaintiff in this case, who 

is also an attorney for Mr. Harold Weisberg, the claim that 

you mentioned, the assertion that you mentioned that has been 

made by Mr. Lesar, that these records, because they ~e with

held, must be evidence of a cov~r-up, in all due· respect, 

this claim has been made several times by Mr . Lesar. 

THE COURT: Surely. 

MR. METCALFE: It has been made repeatedly and 

undoubtedly will be made again with respect to anything thRt 

has been withheld. 

I would suggest that it is not particularly perti

nent in this case . 

THE COURT: The Government has always clai-med that 

all the~ documents are super -confidential; they can't be dis 

closed. You always make that clai~ in every case. 

MR. METCALFE : Excuse me? 

I , 
I 
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THE COURT : You make your claim of confidentiality 

in every case. There is no difference. 

MR. METCALFE: Yes, Your Honor, but we support 

that with an affidavit based upon a review of the documents. 

THE COURT: Mr. Lesar has supported his contention 

with two affidavits. 

MR. HETCALFE: But not based upon a review of the 

documents. 

THE COURT: Based upon a review of the event and 
I 

I would only s~ggest, in all respectJ 

knowledge of the event. 

MR. METCALFE: 

that any documents that we withheld in its entirety or in 

their entirety would be the subject of a similar claim by 

Mr. Lesar, I suspect. 
1 ~ ,, 

::, ·1 THE COURT: Well, it seems to me that I ought to 

16 !pursue this in seme fashion. Either by a-Vaughn v . Rosen 
I 

17 I index or by what seems to me to be 

18
11 practical approach, and that is to 

19 I the documents. 

an easier and more sensible; . . . I 
take an in camera view of i 

I 
I 

20 
I 

I can tell you this: I I recognize that this issue 

I 21 I 
22 

II 
2a II 

of Information Act. 

f 

I 

I 

is an important issue in the administration of the Freedom 

MR. METCALFE: Indeed it is, Your Honor . 

t.. .~.1 

2,, 1! ' ' It is entirely possible that if I were I THE COURT : 
I 

2:, 

I and I am nowhcri near that point yet -- to conclude that 
! 

,i 
11 
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these records ought to be turned over, there is no reason 

the Governm~nt's interest tan't be protected by a stay with 

respect to th~ tutning over until my mistakes, as you would 

view them, were reviewed on appeal. 

You see what I mean . The determination with respec 

i 

·i 
I 

to whether or not there is to be disclosure does n6t necessari y ' 

' i mean in this context . the documents will -be -immediately disclos d J 
i 

MR. METCALFE: Could I clarify one point? 

In the in ~amera examination which the Court is 

proposing, would that be for purposes of determining the 

applicability of the blanket 7(D) exemption claim or would the 

Court be determining individually whether certain portions 

of the documents should be disclosed? 

If it is the lattei, I would like to stressfuis 

point, that only with the cooperation and participation in 

this lawsuit .of -the Memphis Police Department would the 

Government be in the position of advocating to the Court 

or describing to the Court through a Vaughn v. Rosen or any 

other mechanism what individual segments of the documents have 

to be withheld under 7(C) and 7(D). 

THE COURT: I don't accept that . 

MR . METCALFE: I can advise --

THE COURT: The affidavits from the Memphis Police 

' 



1 

2 

3 

~-: 4 

5 

6 

7 

8 

9 

10 

11 

12 

·13 

14 

15 

ffil . I 

17 i 

I 
18 . 

19 

20 

21 

( 22 

C 9n I ... ) 

I 
24 

11 0 · . 0 

16 

will not come forward and cooperate with their police depart 

ment . 

It is a perfectly natural position in their investi 

gation of offenses within the City of Memphis. 

MR. METCALFE: Thatis at the level of the fudividual 

7(D) deletions. 

THE COURT: That is right. But as a practical 

mat ter, the description of the documents indicates that a 

substantial· amount of this material is not in that category. 

MR. METCALFE: Yes. 

THE COURT : A substantial amount of this, running 

into several hundred pages, is not a series of individual. 

letters and communications received from members of the public 

but it is part of reports that the Police Department has made. 

Now I am not clear what the nature of those reports 

is. There is nothing in your papers that suggests what the 

nature of the reports is. 

MR. METCALFE: No, Your Honor, we have not. 

THE COURT: In addition, I am not satisfied 6n what 

I have in front of me that all of these communications from 

citizens are communications of a type that would place them 

in the iort of informal cooperating member of the public ·type I 
I . 

of status.That could readily be ascertained by flipping througf 

the pages . 

MR . METCALFE: May I speak to that, because I 
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this to be a particularly critical point; and I 

want to make certain that I understand Your Honor and that 

vice versa the same situation applies. 

There are two levels of 7(D) hearing in this case: 

One level pertaining to the individual 7(D) deletions. 

Those portions of the material which would have to be protecte 

to protect individual street-level confidential sources. 

But the second level of 7(D), I feel compelled to 

emphasize, is that the entire group of documents, because as 

a group they were provided by the Memphis Police Department 

.THE COURT: I understand. 

MR. METCALFE: -- need confidential source prot~c-

tion. 

THE COURT: Supposing the Memphis Police Department 

had provided you a summary of the local newspaper discuision 

of it. 

MR. METCALFE: Yes. 

THE COURT: Would you go so far as to claim that the : 

Memphis Police Department summary of, let's say, public 

broadcasts relating to the Nartin Luther Kini assassination 

21 .I is exempt? 

22 ! MR . METCALFE: Yes, Your Honor, for the following 

23 reason. 

24 THE COURT : If that is what . is involved, it seems 

~fj I I I \. h d 1 to me the Court at least has to know t1at. 11ave a cases 
I 

I 



1 

2 

3 

4 

5 

6 

7 

. 8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

I 
•r 

,I 
_v 

·Ii 

II 

18 

where your colleagues have come in and claimed Top Secret I 

j 

protection for clippings from the New York Times; and I 

felt very inclined to sustain it. 

I I 

haven ';t 

MR. METCALFE: Your Honor, I can assure you that 

there is nothing like that in this case. 

THE COURT: I haven't seen this material and I 

want to know what it is. 

I 

i 
I I 

MR. METCALFE: I just wish to emphasize that the 
I . 

basi : 

for our exemption claim has not to do in the first instance 

with the contents of the material. 

THE COURT: It is that it came from the police. 

MR. METCALFE: That is correct. If we start dis

closing what they provided us, regardless of the content, 

Your Honor, truly regardless of the content, it would cause 

the rarm. 

THE COURT: I understand that is your position 

but how do I balance the public interest? 

MR. METCALFE: Well, I would suggest 

THE COURT: Suppose they have in that material a 

confession by sorneon~ that he, rather than James Earl Ray, 

shot Martin Luther King. What is the public interest? 

MR. METCALFE: O.K., Youi Honor, Hypothetically, 

if that were the case, that would mean on file in the Office 

of Professional Responsibility in the United States Department 

of Justice there is a record exonerating James Earl Ray and 
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that the Task Force members there totally ignored that in thei 

report. 

THE COURT: Right. 

L.- I 

MR. METCALFE: I would submit to Your Honor that thdt 

is not the case; and ihat although Mr. Lesar may suggest that 

that is the case, that suggestion should only be given so much 

credence. 

THE COURT: I wasn't even suggesting that Mr. Lesar 

said 1 that. 

MR. METCALFE: He has used the word, cover-up, 

Your Honor. 

THE COURT: Yes, sure. How do I cover ~he question 

of the public interest? 

MR. METCALFE: I would submit, Your Honor, that thee 

is no competing public interest question. 

THE COURT: You mean truth .isn't a competing public 

interest? The truth is not a competing public interest in 

a matter of national concern? 

MR. METCALFE: Your Honor --

THE COURT: That is an interesting observation. 
I 

MR. METCALFE: Truth in this case has been attested! 

~' to the Court by the affidavits of the Department of Justice . 

23 

24 

25 I 

I 
!. 

I 
I 

The only thing contradicting that. is Mr. Lesar' s 

bare ~ssertion, since we are withholding documents, there 

be a cover - up. 

must! 

I 

I 
I 
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1. I would submit that that assertion should not be 

2 ~ntitled .to much weight, especially given the fact that the 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Department has, I believe, amply explained a critical law

enforcement reason why we feel compelled to withhold the 

doc~ments in blanket form regardless ; regardless of their 

content. 

THE COURT: Well, you see, you are trying to per

suade me of the position in .your papers. I am trying to dis 

cuss with you my problem. I don't feel that I am in a posi

tion to accept it • . I may accept it. 

MR. METCALFE: I .:see, Your Honor. 

THE COURT: I feel that I am uninformed. 

MR. METCALFE: Well, while there .is still hope, I 

feel compelled as part of my responsibility to continue to 

try to persuade Your Honor . · 

THE COURT : I brought you in here today to help 

~ ...... 

u me with my problems . Your papers are very able . You have don~ 

IB a fine job and sci has Mr. Lesar . I am in the decisional 

19 status now and I find that I don't know enough to reach a 

20 conclusion . 

21 MR. METCALFE: Your Honor, I wish I was in the posij ' 

22 tion of being able to personally vouchsafe that I have read 

~ every page of those records and they did not contain any 

!· 
'.!t\ I 

i 
ev i dence of a cover - up . 

2ii I. THE COURT : It isn' t just t ha t. I have no ide a what ; 1 

I I ·, I. 
'I I, . I i 
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these records are: 

MR. METCALFE: Would Your Honor be amenable to a 

description in general terms of those records, comparabl~ to 

a Vaughn v. Rosen in<lei? 

THE COURT: ·well, if . that is the way you would prefe 

to proceed. As you know, I have resisted unsuccessfully, 

always unsuccessfully, in camera-type of proceedings; and the 

Government has been of no help to me in that. 

MR: METCALFE: · I am not certain that I propose that 

because that would be somewhat inconsistent with our position 

that the documents are entitled to a blanket exemptio~ and, 

therefore, should not be viewed in camera or should n6t be · the 

subject of a Vaughn _index. 

I want to clarify that point. I am trying to I 
I 

I struggle with the Court and be responsive to the Court's 

I do submit that - --

concern.: 
. , I 

THE COURT: If you want to take the position that I 
18 I you will not agree to in camera inspection by the Court, say 

rn I 

20 

21 

22 I 
23 I, 

!I 
r 2,l 11 

1! 

25 II 

" ii, 

so. That .will suit me fine. I can take that into account 

in connection with my decision. 

MR. METCALFE: No, Your Horior. The Department of 

• 
Justice would, of course, comply with an in camera order . 

THE COURT: If you think I want to sit down and 

read this material, you arc certainly mistaken. 

MR. METCALFE: I suffer from no such delusion, 
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I 

I 
I 

,I 
Ii 
Ii ,I 

Your Honor, I assure you. 

THE COURT: I do it under the pressure of my 

responsibilities only. 

22 

MR. METCALFE : I do take the position and feel com

pelied to articulate to the record in camera examination 

would not be appropriate and would be inconsis.tent with our 

legal position of a blanket Exemption 7(D) claim. 

THE COURT: You would take'the position, I under

stand; if thii material included transcripts of public broad

casts, which I gather it does, that that is entitled to 

protection, as I understand your position. 

MR. METCALFE: Your Honor is now perhaps properly 

delving into the finer points of the blanket Exemption 7(D) . 

THE COURT: That is exactly what I am doing . 

l 
I 

I 

MR. METCALFE: O.K. Although this issue has probab~y 
I 
I 

not been discussed within the Departmen"t:, off the top of my I 
I 

! 

' head I think the Depart.ment' s position and again I stress ! 
I 

this is what I think off the top of my head -- would be that 
l 

any segregable portion, any unit of documents within documents! 

transmitted by law enforcement agency that exist in a given 

form, independent of their existence ,d thin the law-enforce

ment· agency's records, i.e., a transcript of a public b~oad 

cast, that could be obtained through a radio station --

THE COURT: Or of .a .. preliminary hearing, let's say . 

MR. METCALFE: - - or in a court record, that that 
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would not intrinsically be a local law-enforcement record 

and nothing else and that could be disclosed. 

THE COURT: Can you tell me that that material 

isn't in the four hundred pages? 

23-

MR. METCALFE: No, but I would be very eager to go 

and check and to tell you this afternoon. 

THE COURT: You see what my problem is. 

MR. METCALFE: I think I see the Court's problem. 

THE COURT: That is why I need something more than 

a blanket claim. 

The question I am really posing to you is, what is 

the best way, most practical and, I think, sensible way to do 

it? 

One is to give me the r~cords and let me look; 

arid the other is for you to prepare some kind of an affidavit 

thai gives more- detail as to what is in-the records. 

MR. METCALFE: Your Honor, the Department would · 

have no difficulty, I believe, in preparing an affidavit ad-

k..-, •• , 

i I 

i 

I 
I 
! I 
I 
' ' i 
I 
! 

i 
I 

dressing the points that we just discussed, addr~ssing whether ~ 
i 

there are any records, sub - records, if you will, within that 

group of Hemphis and Atlanta P.D. records which exist inde-

pendently of their records as Atlanta or Memphis P . D. records f 

d . . h - I and their isclosure would not in any way 1mpa1r t e relation-! 

- I ship between the Government and local law-enforcement agencies ~ 
I 

THE COURT : You say everything impairs it . 

I 
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MR . METCALFE : I say, those records which Your Honor 

has identified as independent public documents, that the dis 

closure of that, I do not believe, would impair the relation - · 

ship between the Federal and local officers. 

I would be more than willing to s~bmit an affidavit 

in that respect. 

THE COURT: Supposing you have this kind of a 

document in there: You have a letter from Minnie Zilch who 

says! Ecnlosed is a copy of a letter I have written to my 

Congressman and to the mayor and to the governor disclosing 

what I saw on the day of .the assassination and I am prepared 

to appear anywhere and testify to these facts. 

Is that the kind of document that will bring down 

the processes of law enforcement if it is released? 

MR. METCALFE: Not in and of itself, Your Honor, 

but to the extent that that document, as -distinguished from 

what we were discussing a moment ago,is not a publi~ document 

in the same sense. 

THE COURT: She sent it to everybody she ever heard 

of. 

MR. METCALFE: Well, within the hypothetical, it 

would have received wide exposuie for dissemination, I under 

stand . It could well be that that is a closer case and that 

the local police department would regard the disclosure of 

tha t document as a violation of the confidentiality . 
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THE COURT: They will consider any disclosure a 

violation of confidentiality. 

25 

MR. METCALFE: Your Honor, I would submit that they 

probably would not. 

· THE COURT: They claim it in this case. They filed 

affidavits. 

MR. METCALFE: But Yo.ur Honnr just .said that they 

would regir~ any disclos~re. I winted to harken back to the 

point we discussed a moment igo. I do not think the local 

law-enforcement agency would consider the disclosure -0f an 

independently existing public document as a violation of 

confidentiality or as something that would impair the rela: 

tionship between the Federal Government and the local govern

ments. 

THE COURT: But you can't assure me that there are 

not documents like that in these pages .. 

MR. METCALFE~ I would be ple~sed to do that by 

affidavit as soon as it can be prepared. 

assure the Court of that right now. 

I cannot, personally1 

That is what I suggested a moment ago. 
I 

I would be i 
I 

more than willing to prepare such an affidavit, have someone 

I 
else prepare su~h an affidavit. 

THE COURT: I afu quite willing to take a two-step 

process if that is what you . wish to. do to avoid my . inspection 1 

i 

of the documents . I. 
i 

j 
I 
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MR. METCALFE: I am not 

THE COURT: If you wish to categorize them and 

describe the general nature of them, that is all right with 

me. Then I can decide, after I get your description, whether_ 

or not I want an in camera inspection. 

I am perfectly willing to let you take it in a 

two-step way, if that is what you wish to do . 

MR. METCALFE: It is not just so much what the 

I 

I I 

. I 
I I 
I I 
j 1 

I 

I Government wishes to do. The Court seems inclined toward that. 

The Gov~rnment's position, again, is that any examil 

nation is not necessary in this case, either in camera or . a I : 
Vaughn. 

THE COURT: All right. Do you want to mandamus me? 

If not, I am going to go ahead and decide this case. 

MR. METCALFE: I understand that, Your Honor. 

THE COURT: I will let you g~ either way you want. 

It _doesn't make any difference to me. 

MR. METCALFE: Would Your Honor be satisfied if I 

returned to the Department of Justice and discussed this 

matter with others there and advise the Court informally as to 
I 

21 
1 what the Defendant's preference would be? 

I 
I 

22 

23 

2·l JI 

,,c, I _, ,, 

I 

THE COURT: Surely, and advise Mr. Lesar. 

MR. METCALFE: Of course, Your Honor. And we arc l 
I 

I 
I 

taking it as a given that the Court will order either in earner~ 

inspection of the documents , themselves, or a Vaughn index or ! 
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some afficlavi t. I I 

TIIE COURT: a Vaughn index but some more -' I detai leh 
1 

clarifying description as to the nature of the documents . 

MR. METCALFE: That is right,·r did misspeak, some 

clarifying affidavit.· 

THE COURT: I need one or the other and maybe both. 

MR. METCALFE: I understan~, Your Honor. 

nm COURT: You can let me know by letter; or you 

can ~onfirm it by letter. You can telephone m~ and let me 

know what you are going to do. 

I had hoped that I would be able to resolve this 

entire matter before I went away. I am leaving August 1. · 

MR . METCALFE: It ~ay well be that you can resolve 

it before that time, Your Honor. 

THE COURT: I am not going to put you under 

strictures but I want you to know what ~he time schedule is. 

HR . NETCJ\LFE: I can assure the Court we will be 

proc eed ing on this without any undue delay because th9 

Department wants to resolve this matter as expeditiously as 

possible. 

THE COURT: Do you have anything you want to say, 

Mr . Lesar?° 

HR. L ESJ\R: J.1st a couple of comnents. 

One is, I thinL with respect to the confidentiality 

claim part an(1 maybe th~ entire riatter night v~ry \\'ell be 

resolved by the fact that the Task Fore~ rteport, itself, 

i 
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' the content of it, relies upon these documents . That is made I 
! 

quite clear if you read the report, whe re they refer specificafl:: 

TJ!E COURT: You say that ancl I understand tha~ and I 
it has seemed to me that that is a factor that runs against you 

rather than for you. But I am aware of it. 

MR . METCALFE: I should emphasize I believe there ar 

but just a handful of references in the official report to the 

Memphis Police Department records. 
I 

MR. LESAR: Ny argumeit on that is, they say that ~lv 

cannot reveol . these things, that they need to protect the rel~r 

tionship and they were provided under ~onfidentiality not to 

reveal them, but they have in fact revealed certainly some of 

the information in the report, itself, because it refers to 

them and· surn1:iarizes their content. 

Secondly, there are a number of other problems. I 

have, I think, indicated before that I have information that 

indicates that records that were held by the State Attorney 

General's office were being made available to authors. I 
I know in addition that the former District Attorney, 

General, Mr. Phil Canale, who was District Attorney General at~ 

time that the James Ea_rl Ray case arose, has been going around, 
I : 

22
11 making public speeches, giving slic.le lectures to various groupd, 

m I ond that there are references in those speeches to documents I 
I and materials which I think will he included in the He~11)his 

24 :. 

25 l
·,,il 

II· 
ii 
Ii 

Police Departnent reports that are being withheld . 

The public importance of this is, I think, best 

j 
I ' 

I 
I 

I 
I 
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illustrated by a brief example that arises out of the guilty 

plea proceeding, itself. 

At the guilty plea proceeding of James Earl Ray 

on Narch 10, 196~, a representative of the State Attorney 

General's office told the court what the stat~'s evidence 

would be, had there been a trial. 

One of the specific representations was that they 

would be able to link the alleged murder weapon with a dent 

on t'he bathroom windmv sill, from which the state alleged the 

I 
I I 

i 

I I 
I I 

1 1 
10 

11 

I 

I shot was£::::: was very little comment on that excopt by I ! 
I • 

i I I . 
12 I 

13 

14 

15 I 
I 

16 

17 

18 

19 

20 

,, I 
22 1! 
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25 

Mr. Harold Weisberg, ,<l10 ridiculed it in a book that he wiote 

in 1970, until the last couple of years, when we began under 

the Freedom of Information Act to get the FBI's own evidence 

with respect to that. 

It indicates quite clearly that th~re was no basis 

for making that assertion to the court. In fact, the report 

indicated that there w~s some evidence that could be taken 

as meaning that the shot had not been fired th~re. For 

I , 
I I I . 
' I 

I I 
r I 
i I 

! I 
! I 

: I 

I 
I 
i example, there were no powder residues. and they were not able 1 

to link the rifle, that rifle or any rifle, to that dent. 

So the public interest is that in order to evaluate 

this, we need all the information. 

1fow the Government is in the. position of saying 

TIIE CODrff : You say in ord er to evaluate it . If 
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you have any problem in court, you can get t h e record . You 

don't have any proble~ getting the record in court. 

MR . LESAR: That is not true . 

THE COURT: You certainly don't . You can go to a 

judge, make a showing to the judge, get a subpoena and sub

poena these recor<ls in rapid order. 

I am not a bit interested in Mr. James Earl Ray's 

legil problems. I have to look at this in terms of Freedom 

of Information Act . 

b.. .. J 

I , 

I 

MR. LESARi I understand that. You spoke, and I think 

quite to the point, about truth is a competing interest, 

and truth as a factor that this Court has to weigh . 

Now that is an example of how the public interest 

in truth can be served by the revelation of documents which · 

are being withheld. 

THE COURT: \'fell, I understand your point . 

MR. LF.SAR: O.K. ' I 
I 

Now, you referred briefly t o my request for dis ~ I 
covery. I think · that s om e discovery would be helpful. I ·have 1 

! 
I 

for exmaple, an FBI report that I brought with me which indi - 1 

cates that the f.B I int er \'i ew~cl an author, George l,fdlil lan , 

about sane allegations that he ha<l seen or ha<l access to 

files on the Ray case, and the report is not definitive. 

Mr. Jlc~-!il lan refused to say whether or not the 

State's ,'\ttorney Gen~ral had made FBI files available to him. 
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There is a document attach ed to it which reads : 

"If not already done, thB Hemphis office 

should contact ~ppropriaie current and former 

Tennessee state authorities to ascertain if 

they have any int'ormation that FBI files previously 

in possession of state authorities were made avail

able to Frank and lluie or anyone else by state 

or county personnel." 

MR~ METCALFE: Excuse me, are these FBI files as 

opposed to l.lemphis police records? 

MR. LESAR: Yes, they are FBI files as opposed 

to Police Department records. 

What I .am ihowing is there is some reason to believe 

that records in the possession of the State Attorney General' 

office were made available to other people and that that 

might be explore.cl through discovery. 

THE COURT: Well, you see, the interest that is being · 

presented here is not Hhat the Menphis police choose to do 

with their own records. The interest being presented here 

is the view t~at the Memphis police and the FBI feel future 

mature cooperation is dependent on each of them maintaining 

the other's security. 

i'-!R. LESAR.: First of all, just from practical ex 

perience , they llon't do it . And secondly, th ey have no 
I 

practical alternative but to coop er.1.t e 1-:ith on e anot11 er in anr
1 
I 
I I 
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event. 

TIIE .COURT: Those are considerations I am weighing . 

MR . METCALFE: Your llonor, I would suggest that 

the latter point is not necessarily so, that there are 

I 
! 

I 

5 , . practical alternatives. Excuse me . That the local law enforc -
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ment agency very often does have the right to refuse. 

THE COURT: Well, I am not getting :i:nto all that. 

I take it, since I haven 1 t heard from you, 

Mr. Lesar, that you are no,v satisfied with respect to the 

archival material. 

MR. LESAR: No, Your Honor, I am not. 

There are two things. I have prepared a ·motion for 

partial summary judgment, which I had not filed yet ,just for 

part of that material, for which they have claimed no 

exeraption whatsoever . 

THE COURT: When I say, satisfied, that material 

would be ordere~by the Court . 

MR . LESAR : I assumed that it would . 

THE COURT : As I understand it, all they are saying 

is that they can't release that mat erial to you without a 

court order. 

MR. LESAR : Yes. 
• 
TIIE COURT: Because of Judge Sr.ii th 1 s orde r, but it 

isn ' t covered by the federal freedom of Information Act . 

\\'h en I asked you ,,,hether .you were satisfied, 
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assuming you get that material, you are satisfied with re 

spect to Archives. 

MR. LE SAR: No, because they have claimed Exemption 

7 (C). 

THE COURT: You had better get those papers in to 

me very promptly if you want me to rule on them. 

MR . LESAR: I will do thai. they had ~ut moved 

for summary judgment with respect to it so I was waiting for 

the~ to make a move. 

MR . ?,JETCALFE : Excuse me, Your Honor, we have moved 

for summary judgment as to all aspects of the case. 

THE COURT : That is my understanding , too. 

MR. METCALFE: Mr . Lesar has also cross-moved for 

summary judgment back in May on 7 (C) as we 11. · 

THE COURT: The only question I have is whether you 

have any further comment on the presentation made by affidavit 

after the additional review of the Archive material, which 

was made following the time both of you were last in Court?· 

MR. LESAR: Oh, yes, I will oppose it because again -

THE COURT: \'iill you get that· in very promptly? 

MR . LT;SAR: I will do my best, yes, sir. 

TIIE COURT: That isn I t ,,·hat I as keel you. Can you 

get it in in five clays? 

MR. LE SAR: I will do it. 

MR . f.JETCALrE: Your llonor, th e Gov ermaen t, not 

i 
I I 

i I 

! 



S::::_;. --

tf;,--. 
.J...:..) 

C 

ii 
II 34 

J .I knowing \l'hat that submission will be, might lB:e to respond 
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2 to that as well. 
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TIIE COURT: I assumed that you would want. to respond 

to it. 

HR. METCALFE: In that connection, I would like to 

make one brief point. 

As regards that material, fflaterial appearing on 

fifteen different pages of Appendix r, which the Department 

has sriid is not exempt within 7(C), but feels bound not to 

disclose because of ·Judge Smith's Court Order, as indicated 

in our submission papers, that material is, of course, avail

able for the Court's in camera examination, if the Court deems 

that appropriate. 

The Department woulc:l submit to Your Honor that a 

review of that information might persuade the Court to agree 

with Judge Smit~ that that material should not be disclosed, 

althouth it is not claimed as exempt under the FOIA, because 

again of the unique circumstances under which it was obtained. 

We would submit that the same reasoning that per

suaded Judge Smith in January of '77 might persuade 

Your Honor. 

1'[e are a T!lere stakeholder, as it ,,,ere, with respect 

I 
t 
! 

" ii 
to those materia]s but I feel co1;i.pelled, in the public interes~ 

24 II 
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Ii 

and in thG interests of Judge Smith's orcbr and of those I 
I ' 

! 
I 

individuals ~·:ho are party to that lawsuit to emphasize that 

I 
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point at this time . 

Till; COURT: \\'ell I, with all respect, don't see 

how Judg e Smith can araend the Freedom of Information Act. 

It is really rather humorous for the Department of 

Justice, having engaged in illegal surveillance of a national 

figure, to claim that because we engaged in such illegality, 

we ought~ be able to conceal the fruits of our illegality. 

MR. METCALFE: l'le make no such claim, Your Honor. 

THE COURT: That is what it comes down to in plain 

simple language. 

HR. METCALFE: I would respectfully disagree, 

Your Ilonor. 

The iaport of my statement was only to caution the 

Court that perhaps it would be most appropriate before the 

information was released for .an in camera examination of it 

to be made. 

TJIE COURT: Why would it be appropriate? If it 

isn't exempt under the Act, under what theory would it be 

appropriate? 

.MR . ~IETCALFE: Under the same theory that compelled 
21 1 

Judge Smith, because of the circumstances under which it was 
22 

obtained antl out of respect to the inJivi<luals who are the I 
23

1 suhj ect of the surveillance, perhaps it should not be 

2
4 I 1 1 1 · • f 1 1 1 · c1 • i a L1oug 1 1. t 1.s not o suc.1 a nature as 1-1 ou c in 1cate 

')C II 
··' II invocation of Exer,iption 7(C). 
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MR . LESAR: nay I a<ldress that briefly? 

I took the time after the last status call to re-

view the file in that case . It, of course, did not arise in 

a Freedom of Information Act context . 

TI-IE COURT : Right . 

MR . LESAR: It did not even arise or there are no 

findings ,,,i th respect to privacy made in the case. 

THE COURT: There are no findings. 

MR. LESAR: Yes; It is just totally irrelevant. 

THE COURT: I am going to apply the Freedom of 

Information Act. The Freedom of Information Act hurts all 

kinds of people. 

nR . :·lETCALFE: Indeed it does, Your Honor. 

L ... ~ 

i I 

I I . I 

! 

I 
I 
I 

I 
I 

f 

I just wanted to stress that the material was avail -I 

able for in camera examination. 

THE GOURT : I am tiot g6ing to tlo it. 

I will hear from you with respect to your desire 

for further information there. 

I 
I 

I 1 I . 

I 
Right . I 

TllE COURT: I guess in vi ew of all of these develop - ! 

MR . LESAR : 

ments, there is no way I can get this case out for many weeks Ii' 

yet to come. 

MR. METCi\LfE: I woulJ. hop e that is not the case . 

Tl!E COURT: I had hope<l it would be possible to 

resolve it by Aug ust 1. 
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I ~ill try if you get your papers in . 

MR. LESAR: I will get it in as soon as I can. 

MR. METCALFE: Your I:onor, the Department would be 

interested in resolving it before August 1, as well. 

THt COURT: You gentlemen push each other and get 

the papers in to me. 

MR. METCALFE: We do that regularly, Your Honor. 

THE COURT: All right, fine. Thank you. 

i 
! 

I 
I 
I 

(l'ihereupon at 10: 20 a.m., the hearing was concluded.) 
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