Tarnpol v. FBI et al, 9/30/77 W 3/18/78

While Jadge Rigchey's decision in this case would seem to be restrictive and to be
against some of ocur pesitions in oppesition %o FBI and other withholdings frem us 1
believe that read properly the decision favors us in all cases and is move useful smong
some judges because Richey has taken such conservative positions in FOIA cases.

We have faced no T{a) problems but if we do this ean help by reguiring in camera
inspection of such claims.

We have never made & blanket elaim that the names of all agente have to be disclosed,

¥We aite not in any case in & position where it can be alieged that we seek informa-
tion out of "euriosity" only. Thers is no case, including my PA requests, that is not
Yhistorical®” in the sense the word is used, or is of public interest, whether or not of
personal ‘interest. In this area we are forbunate becanse the claim to feuriosity” is
one T think we can now expect from the government.

In mfeek effect this decision requiyes the disclosure of agents' names except if the
disclosure is sought for "curiosity™ setisfaction only.

In historical cases and in case that ave pursued for substantial reasons the namen of
agents ip impertant and relevant informatiom, ‘

I want to remind you of s¢mething you may want to remember if this comes t6 an
issue, as it can in 1996 and 296 - before thers was an FOIA, Hoover and DJ and the White
House all decided to withhold nothing. There is no archives record of which * know in
which the name of an agent ies withheld, or the name of a witmess interviewed. I recall
no single FEI eoond with any excision. There were later some by the CIA, after FOIA,

¥hat this meens is that after FOIA, IJ and FBI sought 1o misuse the Act as a means
of withholding wbat it had previously not withheld. Or misuse of the Act for witbholding
when i% requires disclosure,

I think this language is quotable in the wakkmem® worksheets case, the indexing part.

In the absence of any list or invenbory in the FBI's JFK releases, which is has
atiributed to FOIA requests, there is no list or inveniory. As I have told you there also
is no basis for appealing withholding of any individual record or part of s record becavse
there is no wey of knowing the exemption claimed., As we discussed, this requires that a
mach larger claim be made by anyone condesting or appealing any wiihholding, In effect
it requires what otherwise would not be required, that the appeal be pade over all 100,000
peges to be sure that the pages of interest are included. Here I am saying that the FBI's
deliberste failure %o prepare an adeguate list or inventory as it was processing the
records when it knew the reguirements of the Aet and that its withholdings would be
digputed is a deliberate attempt to frustrate the Agt by meking all that followed boih
cumbersome and costly in time and mopey. It is a means of making appeal impossible, or
destroying the independence of the couris under the Aet, if the government takes the line
it has in 1996, that doing other than it has done is ot too costly. I think that in 1996
and worksheets we should take the line that the govermment did what it did deliberately,
from wrongful purposes, knowing it to be wrongful, and should not be allowed to be the
Geneficlary of its own misconduet. I think that 1f this is developed effectively enough
it may be possible to force them to agree voluntarily to a partial replacement of records
in which there are improper withholdings, those they knew were improper when they made them,




