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on the brief for appellants. Morton Hollander, Attorney, 

Department of Justice, also entered an appearance for 

appellants. 

Morton H. Halperin, appellee pro se, with whom John 

H. F. Shattuck was on the brief, for appellee. 

Before WRIGHT, McGowAN and MACKINNON, Circuit 

Judges. 

Opinion for the Court filed by Circwit Judge MCGOWAN. - 

McGowan, Circuit Judge: Appellee in this Freedom of 

Information Act (FOIA) case seeks to compel disclosure 

of deleted portions of the transcript of a so-called “back- 

ground” press conference held by former Secretary of 

State Kissinger on December 38, 1974. Appellants assert 

that the disputed material was properly classified pur- 

suant to an Executive order, and therefore is exempt from 

mandatory disclosure under FOIA. 5 U.S.C. § 552(b) (1) 

(Supp. IV, 1974). It is further contended that any dis- 

closure, mandatory or discretionary, would be highly un- 

desirable, since official attribution of the deleted passages 

to the former Secretary would adversely affect the nego- 

tiating position of the United States in the strategic arms 

limitations talks (SALT) with the Soviet Union. 

The District Court found that the State Department, 

in deciding to classify sections of the press conference 

transcript, had not taken into account procedural and 

substantive criteria established by the relevant Executive 

order. Having held that the material sought did not fall 

with any statutory exception to FOIA’s disclosure re- 

quirements, the court did not think it necessary to exam- 

ine in camera the material in question as requested by 

appellants. Instead, the court simply ordered release of 

the deleted passages to appellee. 

Because of an almost incredible inattention by the 

State Department to the governing classification require- 

ments for invocation of the FOIA national security ex- 
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emption, we cannot fault the District Court’s finding 

of failure to meet those requirements. However, in light 

of appellants’ representations as to the highly sensitive 

nature of the material involved, we remand the case to 

the District Court for the purposes hereinafter appearing. 

I 

Some familiarity with the characteristics of the “back- 
ground” press conference is essential to an understand- 

ing of the present controversy. The State Department 

background briefing is designed to permit dissemination 
of information to the public, while simultaneously avoid- 
ing the risks allegedly associated with direct quotation of 
high-ranking government personnel or official attribution 

of sensitive statements to government sources identified 

by name. Members of the press invited to attend such 

background briefings are expected to adhere to certain 

rules governing their reporting of the subjects discussed. 
The record does not reveal whether these rules have been 

reduced to writing, or whether any formal indication of 

assent thereto is demanded before individual newsmen 

are allowed to participate. In any event, the parties 

apparently agree that the rules are generally known and 

observed, and, in particular, were not directly violated by 

any reporters in attendance at Secretary Kissinger’s De- 
cember, 1974 conference.’ 

1 Appellee does maintain that the substance of one of the 
deleted transcript passages has in fact been made public. The 

disputed material allegedly appeared in a column by Admiral 

Zumwalt in the August 10, 1975 issue of the Washington Star. 
Though not himself present at the December, 1974 briefing, 
Zumwalt claimed that Secretary Kissinger had, on that occa- 

sion, told reporters that, as negotiations then stood, a particu- 

lar Soviet aircraft would not be counted against the overall 
strategic vehicle limit to be imposed on the Soviet Union at 
the conclusion of SALT.
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The rules require that only paraphrase be used in re- 

porting remarks made at background press conferences. 

In addition, information provided on 4 “background” 

basis may be attributed only to unnamed “senior State 

Department officials,” not to any specific individuals. 

When information is provided on a so-called “deep back- 

ground” basis, even its State Department origin must 

be concealed. In those instances, the press may refer only 

to “informed sources.” 

In November, 1974, President Ford and General Secre- 

tary Brezhnev met in Vladivostok for talks which led to 

an agreement outlining the future course of SALT. In 

the aftermath of the Vladivostok discussions, Secretary 

Kissinger conducted two background briefings, one on 

November 25, 1974, the other on December 3.2 Of the 

more than 300 media representatives accredited to the 

State Department, fewer than forty were invited to the 

December 3 briefing. Thirty-two attended, including 

two representatives of foreign news agencies. None of 

these reporters had a security clearance, and none at- 

tended the press conference in the performance of any 

official duties. Portions of the briefing were explicitly 

placed in the “deep background” category. . 

After the conference, a verbatim transcript was pre 

pared by the State Department, and approximately six 

copies were made. No classification markings were affixed 

to any of these copies, and, indeed, no classification deter- 

mination was made at the time the transcript and copies 

were produced. Copies not distributed elsewhere within 

the State Department were kept in the Department’s 

Office of Press Relations in a safe approved for the stor- 

age of classified information. ‘Access to a copy of the 

  

2 Appellee requested the transcript of the November 25 con- 

ference at the same time he sought the corresponding mate
rial 

mber 3 briefing. The State Department released 

from the Dece 

the November 95 transcript in jts entirety, and, accordingly, 

that document is not at issue in this case.     
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transcript was permitted only with the authorization of 

either the Director or Deputy Director of the Office of 

Press Relations. At most, two or three reporters actually 

saw the written text of the December 3 priefing.® They 

were allowed to take notes on the transcript, but not to 

duplicate any portions thereof. 

In a letter dated February 19, 1975, appellee requested 

a copy of the December 3 background press conference. 

Prompted by this request, George Vest, Director of the 

State Department's Bureau of Politico-Military Affairs, 

undertook a review of the transcript. Mr. Vest concluded 

that the entire 59-page text of the December 8 briefing 

should be released to appellee, with the exception of three 

deletions totalling 44 lines (approximately two pages). In 

a letter dated March 5, 1975, Mr. Vest informed appellee 

that the deletions were “classified on the ground that. 

attribution of these remarks to the Secretary of State 

could damage the national security.” Although the 

March 5 letter did not disclose the precise status as- 

signed to the deleted passages, Mr. Vest had in fact 

labelled all three excisions “Confidential.” * Two of the 

three transcript sections withheld from appellee were in 

those portions of the press conference conducted on 4 

“background” basis; the third was contained in the “deep 

background” part of the December 8 briefing. 

Informed that the State Department would not comply 

completely with his FOIA request, appellee first pursued 

the administrative appeal to which he was entitled under 

5 US.C. §552(a) (6) (A). , In a letter dated April 9, 

  

3 The record does not clearly establish whether these report- 

ers had attended the December 3 conference, or had been in- 

vited but had not attended, or had simply not been invited. 

4Under §1(c) of Executive Order 11652, material may be 

classified “Confidential” if “its unauthorized disclosure could 

reasonably be expected to cause damage to the national 

security.” 
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1975, Carol Laise, Assistant Secretary of State for Pub- 

lic Affairs, announced that the Department’s Council on 

Classification Policy had decided to sustain the partial 

denial of appellee’s FOIA request. Tracking closely the 

language employed by Mr. Vest, the Assistant Secretary’s 

letter explained that “[wle have examined the passages 

deleted . . . and have concluded that their release in a 

form directly attributed to the Secretary of State could 

damage the national security.” 

On May 1, 1975, appellee filed a complaint in the Dis- 

trict Court, alleging that the deleted material had not 

been properly classified pursuant to Executive Order 

11652, and therefore could not qualify under FOIA’s 

first exemption for protection from mandatory disclosure. 

Cross-motions for summary judgment were filed in No- 

vember, 1975. On May 27, 1976, the District Court 

issued an order and memorandum opinion, granting ap- 

pellee’s motion for summary judgment and directing re- 

lease of the disputed sections of transcript. Notice of 

appeal was filed on June 11, 1976, and, on June 14, this 

court granted a joint motion to stay disclosure pending 

appeal. 
s I 

FOIA’s first exemption immunizes from the Act’s man- 

datory disclosure provisions those matters that are 

(A) specifically authorized under criteria established 

by an Executive order to be kept secret in the inter- 

est of national defense or foreign policy and (B) are 

in fact properly classified pursuant to such Executive 

order. 

5 U.S.C. § 552(b) (1) (Supp. IV 1974).° The Conference 

  

5’ Prior to the 1974 FOIA amendments, the first exemption 

“specifically required by Executive 

the interest of the national defense 

order to be kept secret in 
] addition of the 

or foreign policy.” Even before Congressiona 

 



    

   

                                                          

   

  

     
     

  

7 

Committee Report on the 1974 FOIA amendments, S. Rep. 

No. 93-1200, 93d Cong., 2d Sess. 11-12, reprinted in 

[1974] U.S. Code Cong. & Ad. News 6267, 6290, indi- 

cates that by the addition of clause (B), Congress in- 

tended to require proper classification “pursuant to both 

procedural and substantive criteria contained” in the 

relevant Executive order. There being no further Presi- 

dential action on the subject following adoption of the 

1974 amendments, the governing Executive order remains - 

No. 11652, issued by President Nixon in March, 1972. 

37 Fed. Reg. 5209 (1972). That order sets forth stan- 

dards describing the material which may be classified 

and the appropriate level of secrecy to be assigned to par- 

ticular information. The three available classification 

categories afford varying degrees of protection from au- 

thorized disclosure depending upon the classified mate- 

rial’s significance to national security. In addition, Ex- 

ecutive Order 11652 establishes procedures to be followed 

in classifying and declassifying information. Also in- 

cluded are rules regulating storage of and access to 

classified material. We list below those features of the 

Executive Order which bear on the present controversy. 

As indicated previously (see note 4 supra), material 

may be classified “Confidential” only if “its unauthorized 

disclosure could reasonably be expected to cause damage 

to the national security.” This criterion differs from that 

applicable before issuance of the currently effective Ex- 
ecutive Order. Under Executive Order 10501, the prede- 
cessor to 11652, material could be classified ‘“Confiden- 

tial” whenever unauthorized disclosure thereof “could be 
prejudicial to the defense interests of the nation.” In his 

“properly classified” language in 1974, this court had decided, 

in Shaffer v. Kissinger, 505 F.2d 8389 (D.C. Cir. 1974), that 

agencies withholding documents in reliance on the (b) (1) 
exemption must demonstrate to the court that those docu- 

ments were “properly classified pursuant to executive order.” 

Id. at 391. 
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statement accompanying the publication of Executive Or- 

der 11652, President Nixon underscored the importance 

of the shift in phraseology. 

Heretofore, material could be classified if the origi- 

nator had any expectation of . . . damage [to the 

national security,] however remote. This new test 

[i.e. reasonable expectation] is intended to reduce the 

amount of protected information. 

8 Weekly Comp. of Pres. Doc. 548-44 (March 18, 1972). 

Section 7(A) of Order 11652 provides that “[t]he 

National Security Council shall monitor the implementa- 

tion of this order.” Pursuant to this authority, the NSC 

in May, 1972, issued a directive supplementing the Ex- 

ecutive Order with further details. 87 Fed. Reg. 10053 

(1972). Together, the Order and NSC Directive strictly ~ 

limit access to classified information. Access may be 

granted only to persons with security clearances and 

only to persons the performance of whose official duties 

or contractual obligations requires such access.° As part 

of the general purpose to guard against excessive classi- 

fication, both the Executive Order and the NSC Directive 

require that classified material be conspicuously marked 

as such, and that unclassified material be plainly distin- 

guished from classified whenever both kinds of informa- 

tion are contained in a single document. Finally, the 

NSC Directive insists in unmistakable terms that 

[alt the time of origination, each document or other 

material containing classified information shall be 

marked with its assigned security classification and 

whether it is subject to or exempt from the General 

Declassification Schedule. 

(Emphasis added.) 

    

6 The only exceptions to this general rule involve historical 

researchers and former Presidential appointees. They clearly 

have no application in the present case.
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III 

Applying the above standards to the facts of the pres- 

ent case, the District Court correctly concluded that the 

press conference excerpts sought by appellee had not been 

properly classified in accordance with Executive Order 

11652 and its implementing NSC Directive. Appellants 
have attempted to minimize the deficiencies of their clas- 
sification process by stressing repeatedly that its objec- - 

tive was to prevent not disclosure of the substance of 

Secretary Kissinger’s deleted remarks, but only public 

attribution of those remarks to the Secretary. We ap- 

prehend this distinction, but do not see it as affecting the 

propriety of the classification. 

It is undisputed that reporters without security clear- 

ances and with no official duties necessitating access to 

classified information attended the December 3 briefing. 

No classification review was conducted either at the time 

of that briefing, or at the time the verbatim transcript 

of the press conference was prepared. No classification 
markings were affixed to the transcript copies stored in 

the State Department’s Office of Press Relations. Ap- 

pellants do not contest these facts. Nor do they deny that 

the NSC Directive requires assignment of security clas- 

sifications and appropriate marking at the time docu- 

ments containing classified information are produced." 

7In a footnote to its reply brief, the government observes 
that “Section IV(A) of the Directive recognizes that a docu- 
ment may ‘inadvertently’ not be marked with a classification 
stamp.” This observation is highly misleading. Section IV (A) 
describes the different stamps which should be used to indicate 
whether a given document containing classified information is 
subject to the General Declassification Schedule, is exempt 
from that schedule, or may be declassified at a time earlier 
than that schedule would provide. The sentence from which 
the government has quoted the single word “inadvertently” 
states in full, “Should the classifier inadvertently fail to mark 
a document with one of the foregoing stamps the document 

 



10 

When, in response to appellee’s FOIA request, Mr. 
Vest at long last examined the press conference trans- 
cript for classification purposes, he decided that three 
passages should be labelled “confidential,” because their 

attribution to the Secretary of State “could damage the 

national security.” Letter from George 8. Vest to Morton 
H. Halperin (March 5, 1975). When questioned at his 
deposition in July, 1975, following the filing of appellee’s 
complaint, Mr. Vest reiterated that he had deleted cer- 
tain portions of the transcript because their release 
“eould damage national security.” Later in the deposi- 

tion, Mr. Vest described his behavior when confronted 

with appellee’s FOIA request: 

I looked at the document, considered the national in- 
terest and what was involved and considered that to 
make these statements publicly, formally now and 
attribute them to the Secretary of State would be 
prejudicial to the national interest and I did not have 
any doubt about it. 

J.A. 57. 

The classification standard employed by Mr. Vest was 

not the one dictated by Executive Order 11652. That 
Order permits material to be designated “Confidential’’ 
only if its unauthorized disclosure “could reasonably be 
expected to cause damage to the national security.” Both 
the language of the March 5 letter to appellee and Mr. 
Vest’s answers to questions asked at his deposition dem- 
onstrate convincingly that the determination to classify 

parts of the briefing transcript was made without ref- 
erence to the criterion set forth in the governing Ex- 

ecutive Order, apparently because the veteran State De- 

partment employee making the classification was wholly 

shall be deemed to be subject to the General Declasisfication 
Schedule.” This sentence in no way implies that failure to 
affix proper classification markings at the time of a document’s 
origination lacks consequences for FOIA purposes. 
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unaware of the relevant and governing classification 

standards at the time he acted in response to appellee’s 
request.® 

Appellants maintain that Mr. Vest’s deposition testi- 

mony reveals he followed a standard in fact more strin- 
gent than that required by Executive Order 11652. In 

support of this proposition, appellants cite Mr. Vest’s 

statements that attribution of the deleted transcript pas- 
sages to the Secretary of State “would be prejudicial to 
the national interest” and “would have had an injurious 

impact on the SALT negotiations.” (Emphasis added.) 
Alternatively, it is contended that, even if the original 
classification was not effected in accordance with the 

Executive Order, subsequent reconsideration remedied any 

error that may have been committed. 

Our response is twofold. First, the initial evidence 

of the “more stringent” test administered by Mr. Vest 
appears in his July, 1975 deposition.” The remarks upon 
which appellants rely were made nearly five months after 
the disputed transcript excerpts were classified, and 
nearly eight months after the December 3 press con- 
ference was held. Even if the comments quoted above 

8 Appellee suggests that Mr. Vest may have been guided in 
his classification decision by the terms of Executive Order 
10501, which had been in effect prior to March, 1972. As noted 
above, that Order permitted material to be classified ‘“‘Confiden- 
tial” if its unauthorized disclosure “could be prejudicial to the 
defense interests of the nation.” Appellants argue strenuously 
that appellee’s contention has no basis in the record. We need 
not resolve the dispute over the source of the improper stan- 
dard applied by Mr. Vest. For our purposes, it suffices to 
observe that the standard was improper, i.e., it was not the 
one provided in Executive Order 11652. 

® Statements similar to those quoted in the text above were 
also included in Mr. Vest’s affidavit of November 25, 1975, pre- 
pared to accompany the government’s motion for summary 
judgment. 
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