JLs T7/1/16 in FOIA; Open America vs usj the significanace of the Open America decision
per se and as it eddresues and effects us (esp. in the futuresete. HW T7/17/76

Again, coungellor, you undePfgtated, I think the overlyOsubdued euphoria coming
from the respressive effects of a law education. There is, without not, no less legal
slgnificanesin a couparigon between the twe decisions of the same day than you said,
But separately the two deciglons ave political. Together their political importance
is synerglzed,

Fantasicl

I have read about 20 pages then lald it aside for a wmx walk snl to get the medl
outs I thought more as I wallked, I'm offering a few obgervations and opinions without
congul tation with the decislony L'l make gpecific comments on specific language later,
after I've finished reading it and Loeventhol'as

I have yet to find a word in Wilkey's decision with which I am not in entire
accorde L do not regard it as an anti-FOIA deciaion. I vegard it in the truest demooratio
senss as an excellent decision. Who the hell do these Haderites think they ave, an elite
who must be recogniged as an elite by the courts?

They ere arrogent, stupld, inept and as we know incapble of inteliigent political
analysise The refuse to learn and as we have seen before, are ready to sacrifice the
rights of all others in thie own selfish interssts if not these of thelir Duce. They
are, really, insufferable.

That Wilkcy handed down both the same day is I think of enormous potential meaning,
I think that ho intended them to be considersd togethor can't be avoided. So what ie the
difference? These poeple took a narrow and entirely wweasonable legalistic approach. If
they hud prevailed they'd have gutted the law and ensble mors and longer suppression of
the tender and the political. ALL sorts of other, ordinary people who have had to walt
much longer than now. With us Wilkey showed the effect of faot, Citations of law are
either non-existent or minor, He made o molid, yeasonable factual case and one other
thing- a direct assayl: on "good faith" end "dus diligence." He uses these words fairly
often from the law, as Dugan has in his arguments with Green. (I sugzest there has been
orchestration within the ofiices of the AUSAs and DI, They show signe of systematizing
thedr campsign against the law, which imposes a heavier burden on us. )

I think 1% is not unreasonable to go farthur and say that in bracketing these
two decisions Wilkey in effect endorged us and our apuroach. Wo come out with a white
hat and a mandate. Those cowboys wound up with dunged faoss.

The repetition of good falth and due diligence, all in favor of the FBI in the
Ozen America oase, makes wore irportant, I think, what I've been proposings Xaiiimzxiiks
tackling this head-on with Greem. (Ly the way, Oven Ame ica's quote of the law itmelf and
the legislative history shows & requirement for the search of field offices and an exira
10 days permitted for that extra time.It is contrary to Dugen's restrictive interpretation.)
There is no reasonsble question xwe can show deliberste bad falth, one of the purposes
of the excerpting of the trenscripisg deliberate deception of the Courty deliberate lying
to vep deliberate stalling of the inditlal request; and continued, deliberate withholdinge
We can show long=-time discrimination against me and not taking me in order, as they claim,
The time 1s now. We have com:itted none oif the Naderite offenses and our amended reguest
ig in a dif.erent category without making out tho case of urgency you started so effectively
with Green. It is actually helpful %o their internal investigation, and in any event it
coincidas with both it and any search at all in compliance with the 4/15/75 request, ione
of Wilkey's criticisms apply to us. They in gact halp enormously, part of what I mean by
noting the synsrgistic effect,




These super-important nuts didn't even know what they were up to unless they
were ewxg enzaging in more fairies and neecdles stuff. I thinik 1% means that they were
off on a cheap quest for political fame, not establishing a principle that would have
been a very bad one if establisheds Really they asked the impossible, too, However, in
less than ten minutes with a tape recorder I could have made a resl aase of urgency out
for them, If they had done any work at all, even thought it through, they could at
least have alleged a crcdible ones I'm not abvout to give them any help now. But could
I, with a book—length chapter writken have done something for them! They could have
established ths reasonable point by it. I think we may want to rdsk an appesl on that
alone by carrying the allegation of urgency and need in the natlonal sense fumther. Do
you now see the possibility of further inter-action between the wwo cases, with Wilkey
and us stressing the national intevest and spoed for us? (1f you arwued it he does npt
cite your arguments ) :

ALl this ig another way of saying that in this we have done more ‘than turn the
corner. That plus a glant atep or two.

I gee remarkable parsllels between some of tho things Green was saying in court
and the Qud decisione She was entirely in accord with it in all aspocts, even when she
" avgued agalnst you on precedence to court cases. What your argument did not give hexr you
not unreasonsbly assumed is inherent. In the actual words it is not. What you were saying
ig not what O=A said, that once you file you are entitled to autowatic priority. What
you were seying is that once you have passed the meriatim sequence, wherc you do not
take away the right of another, the case in court ia entitled o preference and that it
does not deny & right to another, This is more apparent from reading than hoering. But
sho then, on her téwn, made Wilkey's argument about relative duportances and urgencisse
However, we had alr:-ady gone farthur than Wilkey postulutes. We had passed thoir own
time argumentse

Howevery we have the urgency vuling from Green on the record, so if these people
refile alleging urgency we want, I think, to assert a priority for ourselves,over them.
We cn add that ther. are more retirements pending. $Courtlandt Cunninghan later this year.}l
think he would not be a Frazier or ®iity after rvetirement and would not lie before it if
aske d the Tight questions,)

As you talk to others who have had experience with the lew, including the Nader
stuffed shirts, as what provisions thers ave for us asidng an in ediate ovel arguuent
before appcals if they do conirive en appeal in 1996, We can then msie o quick case
fron what is in the record and what we can resdily provide. I think whatbwe'll heed is
in effect in by reference, as on the maskings, with the teletype a marvellous exanple,
I can yropare ar affidavit looiking forward to that, I think we may want to gat the 2052
affidavit in this rocord so we can use it, %tooe L recall no response to it.

141 has just given me an AP story from the local paper on Kelley's firing of
Callahan. I @id not see it in our edition of the Posh, sy veading of it coalimms ay
belief in the rightness of my going after Kelley and Wiseman end to a lesser degree Bugane
If and when it comes ‘o a cholce, Melley and Levi will opt for Kelley and Levi. Thig in
part is what I was saying aboutkk showincg them those they can sacrifices One such is the
cat I suspect is Wiseman who sxmdixkhe wrote the letter to you in wiich he actuslly sald
that all of interest to me in the PO had beon supplied when nothing had been, That has
Kolley maldng s material lie in a case before a federal court. We nesd this in the record
and if 1t is not there the sarlier one from which you read, saying everything covered
by the complaint was, I think restricted to 4/15/75 but still falses Let a bebyUfaced
bastard like Wiseman be disciplined and there will be fewer willing %o do a Wiscman, which
is to say do a Hoover, (The current vrobe is supposedly interested in "abuses of power,"
too, not Jjust things like X clbackse )



While I do kot think that Willked intended some of hiis concluding langauge (20-1)
to be taken literally as I euzgest, I vaise two possible interpretations of his hendling
of good faith and due @#lligence.

Dugan claing both, I think not in an effidavit but better for us if he hase
Wilkey defines good falth effort and due diligence on the lasgt page.

The court retains jurisdiction when the good fatth and due diligence clalms are
madee Does this preciude them frem appealing until they perform in good faith and with
due diligence, as the court of current jurisdictlon interevrete both? X thinlk it does.
Dugen hingdif has interpreted out request to be for everything on the King assassination.
He has personaliy involved himself with a representation of having nadd s personsl review.
In combination and especially in the light of tivls dedigion, quite apart frem any question
of urgency, on which Green did rule and Dugan has not provided what he s-dd he would, I
think of the questions of fact that the district court must resolve under our 2021 decishon
ig the factual basis for good falth and due diligence do that the appeals court will not
be confronted with questions of material Tact about which there is ot least dispute. I
think Green would rsact favorably to msuch an argument,

While I commend all of Wilkey's labgusge in the last paragrpeh, the pert on the
last page, to you, in particular vhat I take to be a definition of good falth and due
diligence,"comply with all lawful demands under the Freedon of Information Act in as
short a time as is poseible by assigning all requests on a firat-in,first out basisess"
Withs a request of 4/15/76 no such avgument of compliance or good faith or due diligence
can be made more than 14 montha later.

T also note that from the Doyle decision there is no basis for magldng from what
we vere glven what is relevant to the amended complaint no mattcr how the government
=lects to interpret the amended complainte

Leventhal's co:icuryings his quote of Tyler on agreement with speed would be delightful

bracketed with his of fice's lehter to you tell you I can appeal eight montha after the
Complaint is filed and efter four status calls.

Under his I on p. 2 he arguss move or less as Ihave on tio pointg; the nejority
went farkhur than was necessary to decide the ia=ue in the appeal, or it wrote case lawj
and on the district court's retention of the case.

s intorpretation on p. 3 is valid for us nowd the law was forafted” to “put
a substantial burden on the government to Jjustify to couris any noncompliance with
FOIA time limite." Bspoclally applicable in 1996, More relevant on p.11, topa

53 Hi: conment on "lack of trained personnel" strikes me a different ways the
gpocks knew they'd be flooded, They arranged not ho have the personnel trainec to be
able to delay enc then to argue opioresslvensss.

Bolow this, as with the Doyle decision, he indleate . that there could be ongolng
compliance as relevant vecords are retrieveds Instesd in 1956 they masked.

6, his forecasting of agency "shortfall," seems %o indicute his cincreged unden—
gtanding. From some sourcee

7 his footnote reminds me that I have a numbexr of ignored non=project! requests
pending and we are at or past the time under their own representation. If 1996 rspres-
sents a "priject’ classification, Duagan haz not indicabed 1t.

He gives no source for his statement that the government is deliberately deferring
goue requesta. Like mine? He does say ite

8, he uses a variant of your ageument on the filing in court. In one sense he says
exactly the same thinge It is a "priority-indicating factor of gignificence.”



His sell=rulfilling prophesy argument af thg bottom of 11 and top of 12 is well
taizen from our experience, They do work this wey. e is perceptive to gsee it if it has
not been before him in cases{ Ve may yet see this in 1996,

iy inpression is that he bas & good grasp of the FOIA realities and is worried,

However, I believe hia is an academio approach for the most part. 14 is nov

and for g whil. h s been true that the agencles have been ovei-loaded, refardless of
the reason(s). Without a showing of urgency speeding up the request of any one avpli-
cant means delaying that of ancther, Yo matter if the akullduggery arranged this it is
the reality. There thus are competing rights.l'm inclined to think that Leventhel's
view is closer to that whioh serves business interests, They have the means of filing
suits the average person does note. He thus can be scid to be arguong their right for
phlovity treatment once they f£ile, .

Currently L mm see no harm for ud and possibly nygeh good from the decisions.
We have not tushed any request, they have atonevalled, the amended complaint, sven if
there is a question under the whles, had plenty of time and was on a sibiect chewed like
a cud; on vemand we are in a 1970 case; in 1448 ny request is about eight years old.



