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WILKEY, Circuit Judge: Action in the District Court 

was brought to compel disclosure within certain specified 

time limits of information sought under the Freedom of 

Information Act (FOIA). In contrast with previous 

Freedom of Information Act cases, this suit does not 

deal with an interpretation of any of the exemptions 

to disclosure, but with the question of the time within 

which any compliance with or denial of a request must 

be made, as set forth in the 1974 FOIA amendments.’ 

Ultimate access to the records is not, and may never be, 

the issue; the issue is under what time constraints 

administrative agencies should be compelled to act by a 

court at the behest of an information seeker. 

United States District Judge Aubrey Robinson granted 

plaintiffs motion under Vaughn v. Rosen* to require 

detailed justification, itemization, and indexing of the 

documents within thirty days. Believing that the statu- 

tory interpretation urged by plaintiffs and upon which 

the District Judge acted is erroneous, we reverse. 

I. THe Statutory INTERPRETATION IssuE 

A. Actions Taken by the Parties 

Plaintiffs’ request under the Freedom of Information 

Act was made on 10 October 1975 by identical letters to 

the Attorney General of the United States, the Director 

of the FBI, and others, demanding the production for 

inspection and copying of all documents and files relating 

to the role of the former Acting Director of the FBI, 

L. Patrick Gray, in any aspect of the so-called “Water- 

15 U.S.C. § 552 (1970 & Supp. IV, 1974). 

2 Act of 21 November 1974, Pub. L. No. 93-502, § 1(c), 88 
Stat. 1561, amending 5 U.S.C. § 552(a) (1970). 

8 484 F.2d 820 (D.C. Cir. 1978), cert. denied, 415 U.S. 977 

(1974). See also Vaughn v. Rosen, 523 F.2d 1186 (D.C. Cir. 

1975). 
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gate affair.” These letters admonished that “Tflailure to 

reply to this request within the ten-day period provided 

by the Act will be treated as a denial of the request, and 

appeal will be sought.” * Reply was made by the Director 

of the FBI on 5 November 1975, noting that the request 

had been received, and that on the day of receipt the 

FBI had 5,187 Freedom of Information Act requests on 

hand and was in various stages of completion on 1,084 

of those cases.® 

By letter of 12 November 1975 plaintiff Open America 

addressed an appeal to the “Appeals Officer, Freedom of 

Information Unit, Federal Bureau of Investigation,” 

noting that “[i]f you do not act upon my request within 

20 working days, I will deem our request denied.” ° On 

reaching its proper destination this letter, too, was duly 

acknowledged, the reply pointing out that the request 

had been assigned its priority number and would be 

processed in due course. Without detailing further ex- 

change of correspondence between plaintiffs and officials 

of the Justice Department, it is sufficient to note that the 
failure of the FBI to complete the processing of this 

request within the statutory time limits, as interpreted 

by the plaintiffs, resulted in the filing on 22 January 

1976 of the action in the District Court seeking to com- 

pel the FBI to comply with or deny immediately plain- 

tiffs’ request. 

Memorandum in Support of Government’s Motion for 
Stay Pending Appeal (Exhibit A). Plaintiffs’ letter, signed 
by John F, Banzhaf, ITI, as Executive Director, and four other 
individuals as Directors, of Open America, states that “Open 
America, Inc., is a non-profit organization formed to under- 
take projects ‘in the public interest,’ and this request is part 
of such a project.” ; 

5 Id, (Exhibit B). 

® 7d, (Exhibit C). This was an incorrect address, as the 
Appeals Office is located within the Office of the Deputy 

Attorney General. 
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After plaintiffs obtained such an order, the Govern- 
ment defendants came to this court, seeking an immedi- 

ate temporary stay of the District Court’s order of 23 

March 1976." At oral argument all parties stated that 
they had no objection to the court considering this case 

on the merits, which we have done.® 

B. Plaintiffs’ Theory of the Case 

At no time have plaintiffs specified the purpose for 
which they desire access to the FBI files on the role of 

L. Patrick Gray in the Watergate affair, nor indeed 
under the Freedom of Information Act are they re- 

quired to do so. More important to the issue in this 

appeal, however, may be that at no time have plaintiffs 

specified any urgent or exceptional need for this in- 

formation which entitles them to a priority over the 

other 5,187 applicants whose requests under the Freedom 

of Information Act were on file with the FBI on the 

date plaintiffs’ request was received. Rather, plaintiffs 

have relied throughout on a claim of absolute right to 

7 This action originally named the Watergate Special Prose- 
cution Force as the first defendant. Judge Robinson’s order 
noted that this entity planned to file a detailed justification 
as to the two files in its possession requested by plaintiffs. 
Hence, plaintiffs’ motion was granted only “as to Defend- 
ants Attorney General Levi, Director Kelley, Department of 
Justice and Federal Bureau of Investigation. . . .” Open 
America v. Watergate Special Prosecution Force, Civil Ac- 
tion No. 76-0129 (D.D.C., order issued 28 Mar. 1976). 

® The District Court’s order is reviewable under 28 U.S.C. 
1292(a) (1970). Cohen v. Beneficial Indus. Loan Corp., 387 
U.S. 541, 545-46 (1949); Hisen v. Carlisle & Jacquelin, 417 
U.S. 156, 171-72 (1974). The order settled conclusively the 
position of the parties under 5 U.S.C. § 552(a) (6) (C) (1970), 
whose construction, in light of the circumstances in this and 
other cases, is too important to be denied review. The question 
of priorities should be decided now, not on an appeal from the 
Government’s probable claim under exemptions to disclosure, 
when the issue of priorities might appear moot. 
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have their request processed within the statutory ten- 

day and twenty-day periods.’ 

It is apparent from the action of the District Judge 

on this matter that he adopted completely plaintiffs’ 

theory of the case. He held no hearing, he made no 

findings of fact, he gave no reasons for his action in 

granting plaintiffs’ motion; he simply issued an order for 

the defendant officials to deliver to plaintiffs within 

thirty days the documents agreed to be produced and a 

detailed justification for documents claimed to be ex- 

empted from disclosure under the FOIA. We accept these 

actions of the District Judge to mean that he agreed 

with plaintiffs’ interpretation of the statute, and that 

in the spirit of expediting all Freedom of Information 

Act requests, he saw no reason to delay matters by 

holding a hearing or taking the time to make detailed 

findings of fact or to elaborate upon his reasons. If 

the matter were as simple as plaintiffs claim it to be, 

and as the District Judge appeared to assume, this was 

a sensible course of action. 

C. The Statutory Language 

This is a case of first impression. There are no pre- 

vious judicial decisions interpreting 5 U.S.C. § 552 (a) 

(6) (A), that portion of the 1974 amendments on which 

plaintiffs base their argument and on which the District 

Judge acted.*° We must therefore base our decision on the 

°5 U.S.C. § 552(a) (6) (A). There is some indication that 

the individual plaintiffs, a law professor and students at a 

local law school, are desirous of making this a test case on 

subsection (a) (6) (A). Accordingly, they have not alleged any 

facts which would bolster their claim, preferring instead to 

rely on the bare words of the statute in an effort to secure a 

decision favorable to the meaning they ascribe to it. 

10 Since issuance of the order in the instant case, two other 

federal district courts for the District of Columbia have in- 
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original Freedom of Information Act, the amendments of 

1974, their legislative history, and the undisputed opera- 

tive facts of this case, with scant resort to precedent. 

Section 552(a) of Title 5, United States Code, was 

amended by adding: 

(6) (A) Each agency, upon any request for rec- 

ords ... shall— 

(i) determine within ten [working] days... 

after the receipt of any such request whether 

to comply with such request and shall immedi- 

ately notify the person making such request of 

such determination .... 

(ii) make a determination with respect to any 

appeal within twenty [working] days... after 

the receipt of such appeal. 

These “administrative deadlines” of Section 552 (a) (6) 

(A) are modified by the following subparagraph (B), 

which provides that in “unusual circumstances,” for ex- 

ample where the request involves voluminous records, 
or records must be obtained from field office or storage, 
the total time limits may be extended for an additional 
ten working days. Thereafter, an applicant who has not 

received either the information requested or denial of 
his request will be deemed to have exhausted his ad- 
ministrative remedies (subparagraph (C)), and may then 
bring suit in the appropriate district court pursuant to 
Section 552 (a) (4) (B). 

The specific language of the 1974 amendments on 

which the Government relies appears in 5 U.S.C. § 552 
(a) (6) (C): “If the Government can show exceptional 

terpreted section 552(a) (6) (A), (along with subparagraph 

(C)) and reached opposite conclusions. Compare Hayden v. 
United States Dep’t of Justice, Civil Action No. 76-0288 
(D.D.C., 21 May 1976) (Bryant, J.), with Cleaver v. Kelley, 
Civil Action No. 795-76 (D.D.C., 27 May 1976) (Green, J.). 
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circumstances exist and that the agency is exercising 

due diligence in responding to the request, the court 
may retain jurisdiction and allow the agency additional 

time to complete its review of the records.” 

II. PRESENT FBI PROCEDURES COMPARED TO 

THE STATUTE 

The Government defense, simply put, is that the FBI 

has indeed exercised “due diligence” in handling all in- 
formational requests, including this one, but that “ex- 
ceptional circumstances” created by a virtual deluge of 

requests since the effective date of the FOIA amend- 
ments have prevented the agency from completing its 

review of the records sought by these and other appli- 

cants. Thus, defendants assert, under such circumstances 

Congress intended for the courts to utilize the authority 

granted them by subsection (6)(C) to relieve agencies 

of the burden of complying with the very strict statu- 

tory time limitations in subsection (6) (A). The “ex- 
ceptional circumstances” provision was designed and in- 

serted specifically as a safety valve for the new statute. 

A. “Haceptional Circumstances” 

Subparagraphs (B) and (C) of Section 552(a) (6) 
both contain escape valves of a sort. (B) refers to “un- 

usual circumstances,” but only such unusual circum- 

stances as are specified in this subparagraph will suffice 

for a ten-day extension of the limits of subparagraph 
(A). Those unusual circumstances are the need to collect 

the records from several separate places, voluminous 

records called for in the single request, and a need for 

consultation with other agencies. The ten-day extension 
is granted by the agency to itself, but only on notice 
to the requesting party. 

The “exceptional circumstances” of subparagraph (C) 
are something different. “If the Government can show 

exceptional circumstances exist and that the agency is 
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exercising due diligence in responding to the request, the 

court may retain jurisdiction and allow the agency addi- 

tional time to complete its review of the records.” This 

was put in as a safety valve after the protests of the 

administration that the rigid limits of subparagraphs 

(A) and (B) might prove unworkable.* Subparagraph 

  

11The Senate Report on the 1974 FOIA amendments ex- 

plains, 

[T]he time limits set in section [552 (a) (6) ] will mark 

the exhaustion of administrative remedies, allowing the 

filing of lawsuits after a specified period of time, even if 

the agency has not yet reached a determination whether 

to release the information requested. Where there are 

“exceptional circumstances,” the court may retain juris- 

diction and allow the agency additional time to complete 

its review of the records. Such “exceptional circum- 

stances” will not be found where the agency had not, 

during the period before administrative remedies had 

been exhausted, committed all appropriate and available 

personnel to the review and deliberation process. This 

final court-supervised extension of time is to be allowed 

where the agency is clearly making a diligent, good-faith 

effort to complete its review of requested records but 

could not practically meet the time deadlines set... .- 

Joint CoMM. PRINT, FREEDOM OF INFORMATION AcT AND 

AMENDMENTS OF 1974 (P.L. 98-502), 94th Cong., Ist Sess. 

178 (1975) (hereinafter ‘LEG. Hist.”). Both subsections 

(a) (6) (B) and (a) (6) (C), which initially appeared only in 

the Senate version of the pill, were included in the final con- 

ference bill (the version enacted) in an effort to meet objec- 

tions raised by the administration to the strict time limita- 

tions of subsection (a) (6) (A). President Ford had advised 

the conferees that he 

believe[d] that the time limits for agency action [were] 

unnecessarily restrictive in that they fail[ed] to recog- 

nize several valid examples of where providing flexibility 

in several specific instances would permit more carefully 

considered decisions in special cases without compromis- 

ing the principle of timely implementation of the Act. 

Lxcis. Hist. at 380. 
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(C) obviously contemplates (1) that the agency will have 
found it impossible to respond to a request within the 
time limits specified, even with all due diligence, and for 

reasons not confined to those listed in subparagraph 

The Conference Chairmen, Senator Kennedy and Congress- 
man Moorhead, sent the following reply to the President: 

You... suggest that the time limits in the amend- 
ments may be unnecessarily restrictive. The conference 
adopted at the first meeting the Senate language allowing 
agencies an additional ten days to respond to a request or 
determine an appeal in unusual circumstances. Pursuant 
to your suggestion we included language from the Senate 
version making clear that a court can give an agency 
additional time to review requested materials in excep- 
tional circumstances where the agency has exercised due 
diligence but still could not meet the statutory deadlines. 

Lxais. HIst. at 382. 

The president vetoed the bill, stating in his veto message 
a concern that, given the amendment’s time frame, law en- 
forcement agencies would be so overburdened with the review 
of FOIA requests that they could not effectively perform their 
law enforcement duties: 

... 1 believe that confidentiality would not be main- 
tained if many millions of pages of FBI and other investi- 
gatory law enforcement files would be subject to com- 
pulsory disclosure at the behest of any person unless 
the Government could prove to a court—separately for 
each paragraph of each document—that disclosure 
“would” cause a type of harm specified in the amend- 
ment. Our law enforcement agencies do not have, and 
could not obtain, the large number of trained and knowl- 
edgeable personnel that would be needed to make such a 
line-by-line examination of information requests that 
sometimes involve hundreds of thousands of documents, 
within the time constraints added to current law by this 

bill. ; 

Therefore, I propose that more flexible criteria govern 

the responses to requests for particularly lengthy investi- 
gatory records to mitigate the burden which these amend- 
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ments would otherwise impose, in order not to dilute the 

primary responsibilities of these law enforcement activi- 

ties. 

Leis. Hist. at 484. 

Senator Kennedy, a sponsor of the 1974 amendments, ex- 

plained in the Senate debate following the veto that subsec- 

tion (a) (6) (C) was designed to provide an “escape valve” for 

agencies that are diligently trying to review requested ma- 

terials, but are unable, because of “exceptional circumstances,” 

to complete their work before a complaint is filed in district 

court: 

[T]here is the issue of time limits. Our bill provides an 

agency 10 working days to respond initially to a request 

for information, 20 working days on appeal, and an addi- 

tional 10 working days where unusual circumstances are 

present. That gives the agency 40 working days, or almost 

two calendar months—more than enough time for any 

agency to complete the process of finding and reviewing 

requested documents. 

If a person sues the agency after that time, and the 

agency is still diligently trying to complete review of the 

materials under exceptional circumstances, then we have 

another escape valve in the bill—added by specific request 

of the administration during our conference. The agency 

may ask for, and the court is authorized to grant, addi- 

tional time pending completion of such review. 

Lecis. Hist. at 438-39. Similarly, Senator Bayh, another 

sponsor of the bill, explained, 

[T]he bill permits a court in exceptional circumstances to 

delay its reveiw of a case until an agency has had suffi- 

cient time to review its records. In other words, after 

the 2 months of administrative deadlines have lapsed and 

after a complaint has been filed with the court, the court 

still has the discretion to grant the agency more time if 

exceptional circumstances warrant. These provisions 

more than adequately satisfy the President’s concern for 

flexibility. : 

Leqis. Hist. at 471. During the post-veto debates on the other 

side of Capitol Hill, Congressman Moorhead also alluded to 

the “safety valve” aspect of subsection (a) (6) (C): 

[Continued] 
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(B);7 (2) that the requesting party will have gone 

to court; and (8) that the court will hear evidence (a) 

as to what “exceptional circumstances” may excuse the 

Government from the rigid time limits of subparagraphs 

(A) and (B), and (b) as to the “due diligence” of the 

agency, if that is challenged by plaintiff. 

That such safety valve might well have been con- 

templated and is presently needed is evidenced by the 

fact that Congress appropriated no additional resources 

whatsoever for implementation of the 1974 FOIA amend- 

ments, but instead contemplated that any additional costs 

could be absorbed within the operating budgets of the 

agencies. The House Committee on Government Opera- 

tions estimated the total additional cost of the FOIA 

amendments for all agencies at $50,000 for 1974 and — 

$100,000 for each of the succeeding five years.” The 

11 [Continued] 

... My. Speaker, we... include language requested by 

the President in his August 20 letter to the conference 

committee [quoted in part supra] to authorize the courts 

to grant a Federal agency additional time to respond to a 

request under the Freedom of Information Act if the 

agency is “exercising due diligence in responding to the 

request.” Here again the veto message ignores specific 

language already included in the bill. 

Lecis. Hist. at 407. 

12 We do not rule out the possibility that an extraordinary 

factor or a combination of reasons listed in (6) (B) might 

constitute “exceptional circumstances” under (6) (C). (B) 

is a safety valve for the agency and is limited in time and 

cause; (C) is a safety valve to be opened only by a court 

after an objective evaluation of the exceptional circumstances 

and a showing of due diligence by the agency. As previously 

noted, two federal district courts for the District of Columbia 

have reached opposite conclusions on the meaning of “excep- 

tional circumstances.” Compare Hayden v. United States 

Dep’t of Justice, Civil Action No. 76-0288 (D.D.C., 21 May 

1976) (Bryant, J.), with Cleaver v. Kelley, Civil Action No. 

795-76 (D.D.C., 27 May 1976) (Green, J.). 

23 Lec. Hist. at 130. 
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cloudy state of the Congressional crystal ball is demon- 
strated by an FBI official’s affidavit filed in these pro- 

ceedings: “(The FBI’s] actual cost for implementation 

of the FOIA in Fiscal year 1974 was $160,000. In Fiscal 

year 1975 it jumped to $462,000 and for the Fiscal 
year 1976 we have estimated the cost to be $2,675,000. 

For Fiscal year 1977, we have estimated the cost for the 

FOIA to be the same, $2,675,000, plus an additional 

$725,000 for the Privacy Act of 1974.” ** 

If Congress’ anticipation of the burden thrust upon all 

agencies by its 1974 FOIA amendments is to be taken as 

a measuring stick, then surely the demands placed on 

this one agency by Congress’ action may reasonably be 

viewed as “exceptional circumstances.” 

B. “Due Diligence” 

Whether the FBI has been exercising “due diligence” 
requires a short look at its present procedure for process- 
ing FOIA requests. Upon receipt of a request, the search 

begins with the FBI Central Records System of 58 mil- 

lion index cards of subjects and individuals. Examina- 

tion of the index files often reveals other files in which 
requested information may be located. Photographic 
working copies of entire file sections are made on which 
to mark deletions or exemptions as necessary. Personnel 

with experience in the area of the requested information 
then make a line by line reading of the files to determine 

which portions can be disclosed and which can be kept 
confidential under one of the nine exemptions to the 
Freedom of Information Act. The material is then 
subject to a higher review to see if matter which is 
legally exempt can still be disclosed without harm to, 

14 Affidavit of John E. Howard, Special Agent, Federal 
Bureau of Investigation, at 4, Memorandum in Support of 
Government’s Motion for a Stay Pending Appeal (Attachment 
B). 
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inter alia, confidential sources, privacy of individuals, 

classified data, etc. The series of reviews culminate in 

a decision over the FBI Director’s signature. 

To expedite this necessarily tedious process, requests 

are separated into difficult and simple requests, identi- 

fied respectively as “project requests’ or “non-project 

requests.” Project requests customarily involve han- 

dling thousands of pages of documentary materials. Open 

America’s request is so classified. 

A project request is assigned to a project team, headed 

by a supervisory special agent, including five research 

analysts, and at least two research clerks. The particular 

team to which Open America’s request has been assigned 

ig in various stages of processing 33 other projects, all 

of which were received prior to Open America’s request. 

One of the complications in this particular search is that 

the name of L. Patrick Gray was not indexed in con- 

nection with documents filed, since he was Acting Di- 

rector of the Bureau and his name would have appeared 

on virtually every file during his tenure. So far over 

38,000 pages have been located which the team super- 

visor believes should be carefully reviewed; 9,800 pages 

are directly relevant to the Watergate investigation and 

Mr. Gray’s confirmation hearings. It is estimated that 

a little over half the job has been done and that review 

will be completed by around the first of August 1976, 

with any appeal to be completed within three additional 

months. 

One hundred ninety-one employees at FBI Headquar- 

ters alone are assigned solely to the processing of FOIA 

requests. At the time of Open America’s request there 

was a total backlog of 5,187 requests, some project and 

some non-project. While the “two-track” system expe- 

dites simple requests and identifies those matters which 

will be more difficult and time-consuming, on each track 

the FBI attempts to proceed on a strictly first-in, first- 
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out basis and to maintain approximately the same rate 

of progress. This, in itself, creates difficult personnel 

allocation problems, but things may be further compli- 

cated by the need to reapportion personnel to comply 

with court orders in cases of genuine need.” 

15 We know of two such cases presently being expedited un- 

der court orders. In a suit brought in the United States Dis- 

trict Court for the District of Columbia by Michael Meeropol, 

son cf Julius and Ethel Rosenberg, seeking documents related 

to his parents’ trial and execution, Judge Green gave the De- 

partment of Justice less than three months to process plain- 

tif’s request. Meeropol v. Levi, Civil Action No. 75-1121 

(D.D.C., order issued 27 Aug. 1975). According to the Gov- 

ernment, “In order to comply with the court’s order 65 full- 

time and 21 part-time employees were assigned solely to this 

case. This number represented over one third of the personnel 

then assigned to the FOIA Section and required the diversion 

of some employees from non-project work to the Project 

Unit.” Supplemental Memorandum for the Government Ap- 

pellants at 5. 

Also, in Fellner v. Levi, Civil Action No. 75-C-480 (W.D. 

Wise., order issued 17 Dec. 1975), a suit involving the request 

of an independent newspaper editor for materials relating to 
the actions of numerous individuals and dissident groups 
from 1966 to date, Judge Doyle of the Western District of 
Wisconsin ordered the FBI to review a minimum of 4,000 
pages per month until plaintiff’s request was processed. The 
Government informs us that “[i]n order to comply with the 
court’s order the FBI has assigned three Research Analysts 
and three Research Assistants to work full-time on Mr. 
Bureau of Investigation, at 4, Memorandum in Support of 
Fellner’s request.” Supplemental Memorandum for the Gov- 
ernment Appellants at 5 (footnote omitted). 

Judge Doyle’s order also required the Bureau to process 
plaintiff’s request in piecemeal fashion, 7.e., to depart from its 
normal procedure of processing and disclosing all relevant 
documents at one time. While it is difficult to determine 
whether the court-ordered method of piecemeal review is 
more or less efficient than the FBI’s normal procedure, we can 
understand the administrative problems and _ inefficiencies 
created by a departure from standard routines. In a supple- 
mental memorandum after oral argument, the Government 
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