
‘to Vernon Acyxee, Comnissiones of Custems, to formally 

UNLTED SUALES DISERIC? CouRT 

FOR TUE DISTRICE OF COLUHBTA 

NORGAN J, HOLLY, : 

Plaintiff, : 

Ws . : Civil Action No. 75-2116 

VERNON Bs ACRE $ wv 
and : —_. THE UNITED STATES : PobR EID CUSTONS SERVICE, : —— 

: AR Q S49795° 
Defcudants. +: 

: 
JARIES FL ODAVEY, Clark 

MEMORARDUM AI) ORDER x 

This action is now before the Couxt on pleintiff's 

and defendants! croas-motious for summary judgment and 

defendants! alternative mation co Gisiuiss piaintiri's 

Freedom of Information Act case brought pursuant to 

5 U.S.C, §552. 

Facts 

On January 2, 1975 plaintif£ Norman Holly wrote 

‘complain about the manner in which he was treated by 

U. S. Customs Agents in Seattle, Washington on 

December 29, 1974, liolly's letter Yequested relies 

and compensation for the alleged ntouvagnent. By 

letter of May 20, 1975, Holly xequested a complete 

transcript of the iavestigation concerning this 

January 2 complaint. 
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On June 3, L975 RK, Raymond, Regional Commissioner 

of Customs, informed Holly that the investigation had 

been completed with no further action contemplated by 

the Customs Service, Inu addition, the Raymond letter 

informed Nolly that: 

Jt is not our policy to provide members 
of the publie a Crausexipt of an investi- 
gation mede by Customs officials 
conceraing the performance of other 
Custofne. personnel. Thexefore, your 
request for a complete transeript of 
the investigation is denicd, 

Holly reneved his request undex the provisions o£ 

the Freedom of Infoxmation Act on July 1, 1975, ‘he z 

U.S. Customs Service did not release the requested 

information, Holly wrote ‘a letter to Customs on July 22 

asking them to inform him about their Intentioaus. to 

xelease the information. Again there was no response 

from Customs. Qn August 27, 1975 lolly sent a final 

letter xequesting the release of information, 

When the U, S, Customs Service continued to ignore 

his request, Holly interpreted its nonaction as an 

agency decision to withhold the requested material, = 

Consequently, Holly sent a formal appeal dated September 26, 

1976 to the Customs Service. Once more, the Customs 

Service was unresponsive, 

Nolly then brought this action on December 18, 

1975 to compel. defendants to produce the requested 

transcvipt. On January 12, 1976 (almost eight (8) months 

after the initial request aud a month after this sult 

 



was Filed) the requested documents with eertain 

deletions were releared to Holly. The names of U. s. 

Customs Service law enineeensnt personnel and their. 

home addresses, the names of airline personnel, the 

name of anolhes: passenges Crom whom a scizure was 

made and the name of the person acting as an in- 

Cerpreter for that passenger were deleted. Defendants 

then filed a motion to dismiss ox in the alternative 

for summary judgment. Defendants claimed that the 

withheld names and identifying details were cxempt 

pursuant fo 5 U.S.C.§552(b) (6) and 7(C) and 5 U.S.C, 

§ 552(b) (7) CF). 

Br 
On Narch 10, 1976 this Court, citing Vaugha v, 

claims were conclusory and that they had therefore 

failed to meet theis statutory burden of proof under 

5 U.S.C,§552(a) (3). The Court held hea it was only 

due to the possibly sensitive nature of this informa- 

tion that it did not then grant summary judgment for 

plaintiff. “The Court then ordered defendants to 

submit within seven (7) days detailed justifications 

fox each deletion, and the transcript from which the 

deletions were made, to the Court. 

Jn response to the Court's order, defendants 

submitted a copy of the material from which the 

deletions were made and an additional affidavit claiming 

Statutory exemptions for the deletions, 

Defendants withheld the following names and 

identifying information: 

  

 



(1) The names of U.S, Customs Service Law 

enfLorecment pexsonuel interviewed about * 

their involvencat in Lie alleged incident; 

(2 Lhe home addresses of certain of these 

Luiterviewed Customs pearson “(identi fied 

in the material as (1)); 

(3) The naires o£ Northwest Airline agents inter- 

viewed as possible observers of the events 

in question (identified as (1A)); 

(4) The name of anothers passenger aboard Holly's 

At Northwest Flight who allegedly passed through 

Customs without incident (identified as (1C)); 

(5) The nae and addess of the only other passen- 

gex aboard Holly's flight forom whom a seizure 

was made (identified as (1D)); and 

(6) The name of the Port of Seattle interpreter 

(identified as (1B)) assigned to Sea-Tac 

Airport on the day of the incident and identi- 

fied as the interpreter assigned to (LD). 

  

Defendants have claimed that the release of names 

of Customs Service personnel would endanger their Lives 

and Chat the names are therefore exempt pursuant to 
Lf 

5 U.S.C, § 552(b) (7) (F). ~~ Defendants contend that all 

  

1/ There is some indication that defendants will 
abandon this position and release these names. To date 
no document filed with the Gourt has so stated, although 
the affidavit filed in compliance with the Court's order 
fails to repeat the ecaxlier justi fication and the 
transcript filed with the Court dees not have these names 
deleted, _ 

See 

   



other deletions are withheld as constituting unwarranted 

-  invasious of personal privacy citing 5 U.S.C, §§ 552(b) (6) 

and (7) (C). 

Conclusions of Law - 

Defeudants claim that the uanes of Custons Service 

personnel. are properly withhold under 5U.S C.§552 (6) (7) (F). 
Defendants oL£fex no evidence or reasoning in support of 

a 

their conclusory assertion that release of the names 

would endanger the lives of the personnel. [In fact, 

defendants have Cotally omitted this claim in their 

second affidavit, Consequently, the Court holds that 

the names of U. S, Customs Service Law enforcement 

pSEKORNGL are not exempt froin disclosure and must there= 

fore be released to plaintile, 

‘Detendanes have also deleted the home addresses of 

Customs personnel (1) of the grounds that release would 

constitute an unwarranted invasion of personal privacy, 

The Court agrees. U,. S. Customs Service personnel were 

interviewed about either their involvement in or 

‘observation of the event in question. The release of 

their names makes it possible to reach them through 

those official capacities at their places of employment. 

Therefore, no purpose would be served by the release of 

Cheix home addresses, and the resulting invasion of 

their personal privacy would be unwarranted. 5. U.S.C. § 

552(b) (7) (C). : 
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Fesult from the releas 

NLRB, Supra, 

Defendants argue that the names of airline personnel 
(LA), a Passcuger on hoard Holly's flight (1C), the name of the bassengex £rom wham a seiz ure was made (1D) and the 
hame of the Port of sa attle interprete; (1B) are exempt 
pursuant to 5 U,S,c, §§ 552(b) (6) and (7) (CG). In evaluating cach of these claims the Court has balanced the potential 
intrusion into personal privacy against the possible é 

justification for such an invasion, [np doing so, the 
Court is cognizant of the cougressional policy favoring 
disclosure which instruets the Court to tilt the balance 
in favor of disclosure, Gelman v, NLRB, 450 F.2d 670 at 
674 (Dic, Cir., 1971); Hitlow Vv. Shultz, 517 ¥,2¢ 166 
(D.C, Cir,, 1975), 

The Court finds that Yolcase of nee of ajyline 
personnel (1A) would Yesult in a slight invasion of 
their personal privacy, . However, the Court also finds 
that due to the unique position of these individuals as 
Possible witnesses to the alleged incident release of 
the names is not unwarranted, The Court: holds that the 
names of airline personnel interviewed (JA) are not 
exempt from disclosure, 

’ The same reasoning is applicable to release of the 
names of the Northwest bassenger (1C) and the Port of 
Seattle interpreter (1B). Both are possible witnesses i to the disputed incident. The Court“ believes this 
warrants the slight invasion of privacy which could | 

e@ of their names, cf. Getman v, pail EA
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The Court does find that release of the name and 

address of the only other passenger on Holly's flight 
from whom a seizure was made (1D) would be an . 

unwarranted invasion of his personal privacy pursuant 

to 5 U.S.C, §552(b) (6) and ()(C). Release of the name 
and address of this passenger would make public the Se , 
fact that a seizure was made from him. Such information 7 

s is potentially embarrassing and therefore has some of 
the same characteristics of confidentiality that attach 
to medical and personnel files expressly exempt under 
5 U.S.C.§552 (b) (6). Robles vy. Environmental Protection 
        

Ag ency, 484 F.2d 843 (4th Cir. , 1973). This information 
presumably would ordinarily no€ be disclosed to the 

public, Since the experience of this passenger is not 
eae directly xelevant to plaintiff's alleged mistreatment et 

= 

by the Customs Service, its release would 

constitute an unwarranted invasion of his personal 

privacy, 

Finally, the Court finds, pursuant to 5 U.S.C. § 
552(a) (4) (F), that the circumstances surrounding the 
withholding of this information (i.e. failure to 

respond to Holly's initial reguest:, failure to respond 

to his numerous appeals, the delay in releasing the 

initial transcript with the deletions, the failure to 

pxovide proper justifications for these deletions) 

raises questions as to uliether agency personnel acted 

arbitrarily or capriciously with vespect to the with- 

holding of the requested information. 
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Accordingly, it is this AG day of March, 1976, 

ORDERED, that plaintiff's Motion For Summary 

Judgmeut be, and hereby is, granted to the extent 

indicated hexein, and otherwise denied; and it is 

ORDERED FURTHER, that defendants xelease the informa- 

tion specified above; and it is 

ORDERED FURTHER, that plainti££'s motion for costs 

be, and herchy 4s, gvanted, Plaincti£l is directed to 

file a proposed list of costs with the Court within: 

30 days; and it is 

ORDERED FURTHER, that the U. S. Marshal shall serve 

a certified copy of this order on the Chairman cf the 

Civil Service Commission so that he might promptly 

jnitiate a proceeding, to determine chotlun disciplinary 

action is varrented against those primarily responsible 

for the illegal withholding of documante discussed 

above. 

CKO. LAP LB ae OO | 
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UNTTED SLATES DISTRICT COURT 

7 VOR VINE DISTRICT GF COLUMBIA 

NORMAN I, NOLLY, - 

Plaintilf, 

Vv. j . : Civil Action: No. 75-2116 

VERNON B. ACREE | . a 
and : 

THE UNITED STATES : . : 
CUSTOMS SERVICE, OI PRIDE 0} 

Defendants. : [AAR 2 2°4275 

JAMES F. DAVEY, Clork 

JUDGMENT : 

In accordance wilh the Memorandum and Order 

attached hanes, judguent in the above-captioned 

case is this 24 day of March, 1976 entered ia 

favoy of the plaintiff. 
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