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PROCEEDILNGS

THE CLERK: Civil Action No. 75-2103, Hilit;ry
Audit Project, et al., v. Bush, et al. Mr. William Dobrovir
for the Plaintiffs. Mr. Jeffrey Axelrad and Mr. Paul Figley
for the Defendants. |
| THE COURT: When I learned that the mandate had come
down from the Court of Appeais, I thought I had better have
you gentlemen in to see what lies ahead in connection with this
case.

Is it still a vieble casec or is it all over?

MR. AXELRAD:3 May it please the Court, the current

status of the matter is that a re-review of the material is

being conducted.

rt

In all candor, I think I should represent to
Your Honor that I am virtually certain that as a result cof the

re-review substantial portions if not all of the material at

issue will rTemain at issue.

THE COURT: Well, if that is the case, I have got some

very scrious problems, XMr. Axelrad that I want to talk about.
I took your representations to me in good faith and
I have made, after ex parte hearings, decisive findings on

many issues that I guess are still going to be litigated.

I am in a position where I doubt very much that I should continue

in the.case.

I hcard witnesses. I reviewed documents, at your

|
|
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insistence. I made findings of fact. Then as soon as vou face

————— e e

the realities of an appellate cou%;, you change your position
entirely and take a direct opposite position from what you have
been constantly taking in front of me.

You refused to supply a Vaughn v. Rosen index Te-
peatedly in our proceedings;'ana as soonras you got upstairs aﬂd
under the gun, you said you would give one.

I think I am compromised in this case, as far as I
éan see. I don't see really that I should go forward with it.
You Have got 128,000 documents you are going to have to index;

and I think you had better get at it, because that is what the

I feel very disturbed about my status in tThis whole

N
@]
()
g oe !
ct
<
(@)
=
L]
B
(!)
o
NI
0]
(V]
o
sl
ct
)
ct
=0
(@]
]
V)
n
3
]

natter. I certainly can't a
longef and I wouldn't be able fo accept the representations of
those witnesses who appeared before me, who cut their heart
out abouf the secrecy hefé, and led to findings by the Court
which now are -- obviously, I was just made fun of by the
agency. I just have a doubt that I ought to go ahead.

MR. AXELRAD: May I be heard briefly in the interest
of completeness on what Your Honor has just said?

THE COURT: Yes, surely.

MR. AXELRAﬁ: If I may have Your Honor's indulgence,

I would like to present at this time a copy of what we did file

in the Court of Apbeals and which led to the remand which causedf

3
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1 couldn’t understand why the case came back. I couldn't under-.

i stand how you could get an order such as I got. 1 went and

Your Honor to set ﬁﬁc hearing tqday.

May I hand up a copy of what we did file in the Court
of Appeals? |

THE COURT: I have seen it but I would bé glad to
hgve it for the record.

MR. AXELRAD: Your Honor, I would like the recofd
to réfiect what I have on the face of the motion which we filed
in the Court of Appeals. It indicates that I mailed it to
severai Government agencies. Mr. Dobrovir has the entire docu-
ment, absent the notation that I mailed it to agencies. I wouid
not object to his examining thatrcopy, if he wishes to determine

which agencies I mailed copies to.

e

‘I am handing that to Your Honor particularly for an
examination of the first two pages.

I would like to discuss exactly what Your Honor raised
a moment ago; but I suggest, if~I may, that YourrHonor examine 
the first fwo pages first.

THE COURT: I have seen thi; motion before. I

looked at the file upstairs to find out what was going on,
which is what I often do at time of remand.

HIR. AXELRAD: Your Honor, I sucgest, first of all,

:that Your Honor has raised questions as to the good faith, if

“you will, of the Government.

'
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I don't believe that there is anything at all to .

warrant any suggestion that the Government hasn't acted in

1

good faith or that Your Honor hasn't acted in the judicial

capacity that Your Honor must.
THE COURT: I made findings. I made ex parte findingsd

after hearing witnesses ex parte. Now we have a contested

case on those very issues. How can I sit?

H] - MR. AXELRAD: Let me --
THE COURT: How can I sit?

MR. AXELRAD: Let me answer it in this way, 1f I may.

| Your Honor, we asked for the ex parte proczecding --

‘ THE COURT: You certainly did.

i

i 5

il MR. AXELRAD: -- ¢nly as a las= resorce gng zZsczvse of

the view taken, which was to my satisfaction made by ths Dersons
responsible within the Government that it wzs necesszary to pro-

| ceed in this fashion in order to protect the natiocnal security

| interests at stake. For that reason we sought an in camera

{ proceeding. To be sure, not the precise in canera proceeding

-~

i which resulted but an in camera proceeding. We did so with grea

B b

reluctance, as we stressed.

i Your Honor thereupon heard the evidence submitted in

1

bt that Your Honor did so.

 ——

canera. There can be no dou

Mr. Dobrovir did not see the material submitted in camera. That
i
15 so. !

(% R R S

Whether or not in.this unique situation Your Honor
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feels obliged to reccuse himself, I do suggest as a matter of

. — my understanding of the law that it would not require Your Honor

to disqualify himself from further proceedings.

'&%ﬂ »

THE COURT: Let me read you from my opinion.

MR. AXELRAD: Your Honor, I --

THE COURT: For instance, I Say:

”Thééapabilities of ouf Government in the
area, the ﬁethods used to finance and conceal

i
; ' % the project and the amounts which the
: United States was willing to commit to the
venture are all matters Vitél to the security of
: i the countfy.”
§§§ § So mnow you are going to continue to urge those very
% points before me and I have made a,finding‘already in your
: favdf, based ubon exX parte precsentation by witness;s who
apparently were ill advised, to s#y the leasf.'
MR. AXELRAD: Your Honor,-the deferminagion was made

recently by the National Sécurity Council of the fact that the

i Central Intelligence --

THE COURT: They made it differently before I heard the

i casec.

’ i i x
MR. AXELRAD: They made a contrary determination before|

)

: { you heard the case, that is so.

THE COURT: I think it would be appropriate to put

this matter in the hands of some judge who can approach it fresh
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and who is not involved in the situation which I am involved
in, which is to me a matter of great personal embarrassment

I don't feel I could accept representations coming frox
: 2 n these

2

ct

people again.  So what is the point of my hearing i
MR. AXELRAD: Your Honér, if Your Honor feels you
cannot accept represeniations which are based on the record
and which Your Honbr can havevih open Court, then I‘agree‘with
you. |
THE COURT: How can I? It turns out
all just a game that was‘pléyed over a period o

ront of me.

MR. AXELRAD: Your Honor, I kzow cf n

that view and T must take issue with 1t. You don't kXmzw what

" Your Honor is suggesting.

- THE COURT: You can take issue with it but I heard
in tha Court of

reams of testimony; and aéﬁsodn as you got up
Appeals, you gave it all.ué.
- MR. AXELRAD: Your Honor - -
THE COURT: May!I raise some otherAquestions with
you, too.
Should I return.to you all these documenis now?
MR. AXELRAD: That is what I would suggest 1is the

nen Court

o

proper procedure. The case will be litigated 1mn
on remand, as far as I can tell at this time.

THE COURT: 1 have no way of knowing whether it will
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or not. That depends on how you intecrpret Weisman.

Whaf about the t;anscript of the testimony?

MR. AXELRAD: Youf Honor, I think that the best way
of handling that is thaf; since we believe that there are
and contiﬁue to be -- the exteﬁt which will be determined is
being deterﬁine@ at this time -- important national security
interests stilltat stake in this litigation, the remand does
not suggest to_the contrary,'we do not believe that the in

camera submissions can be opered.

THE COURT: I anm talking about returning the transcrif

to you.

MR. AXELRAD: The transcript -- I don't Xxnow that a

THE COURT: Well, it must have been.
MR. AXELRAD: I certainly didn't receive 1it.

THE COURT: It must have been if you had an appeal

for the purpose of testing my findings.

MR. AXELRAD: I stipulated, as I recall 1t, a transcrip

could be made but I do not know that a transcript was made.

I have not received any bill for such a transcript-
' |
: |
MR. DOBROVIR: At some point, I would like to be heard

THE COURT: I assumecd 1t was.

on all these matters.

THIE COURT: I assume the transcript was made. If thcl

transcript was made, you want it back, don't .you?
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MR. AXELRAD: T would seek to have it kept congfi-
dential, except such portions --

THE COURT: It can't be kept confidential from
Mr. Dobrovir. 1If you cail any of those people to the Stan&,
their prior statements will be made subject to cross-examina-
tion.

MR. XELRAD: I must point out that I don't read the
remand order as broadly as requiring an index -- I am not quite
sure what the scope is. I know that what was before Your Honor

is the subject matter of the litigatioh.

THE COURT: They vacate my order and direct that a

Vaughn v. Rosen index bs presented as tc the 128,020 docuzsats.
That is what they direct.

MR. AXELRAD: 1aybe I don't rzsccllect thes order cor-
rectly, Your Honor, but as I recollect it, i1t is rezmznded for

3

further proceedings pursuant to Vaughn v. Rosen. A=z I
erroneous?
= - THE COURT: That is what it.says. That means an index.
MR AXELRAD: I don't believe that Vaughn v. ﬁosen
héld that an index of every document in every case must be
made.
THE COURT: That is ancther reason why I guess I
shouldn't be in the case, then, Mr. Axelfad.

MR. DOBROVIR: Your Honor, I have been listening to

‘Mr. Axelrad with increasing impatience. I think, as I have
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always requested 1in this litigation, I would like to participate

in it.

THE COURT: I want you to and I want you to participate
hefore a judge who is open-minded.

MR. DOBROVIR: May I‘be heard on these matters?

THE COURT: 1 heard elaborate testimony in these
areas. Thereforé, I couldn't conduct a Vaughn v. Rosen type
of review of the -adequacy of the index when I have éll this

other information in the back of my mind.

MR. DOBROVIR: There is a solution and I am about to

THE COURT: Perhaps there is.
MR. DOBROVIR: I am about to make a motion. I con't
think this Teally needs elaborate papers. I don't think it needs

any papers at all. The matter is well within the Court's

knowledge.

I‘move at this time that, a, the Court's written
findings orlopinion,'ér whatever the document was which was
filed in camera and kept in the Court's safe, b, the |
Government's evidentiary submissidnAth;t.was written in the
form of affidavits -- if deletions be necessary to protect the
jdentity of secret witnesses, that would be another matter that
we would have tc consider -- . and, finally, the procéediﬁgs that

werc held in camera all be unsealed forthwith and spread on the

public record of this Court.




wg. RN

9
ARt b i
ﬁWHwy ,

XL A T A

:certain deletions to protect the privacy of individuals; and |

3

s procedure in Freedom of Information Act cases is for the

11

With respect to the in camera hearing, Mr. Axelrad
and I had an understanding and then we had a misundefsténding.
The understanding was that the Government would pay forva
transcript of those proceedings to be prepared. The misunder-
standing was as to whether the Goverament would in fact order
the transcript.

Mr. Axelrad said: No, we only agreed to pay for it
if it was prepared. We did not agree to order 1it.

THE COURT: So there was no transcript.

MR. DOBROVIR: There is no tfanscript. However, I
think it is time. If necessary, the Court may ordsr the

ey < P
Beilt 'S 2ZTeERTAT

o

transcript prepared forihwith; and the Gover

[¢)]
i

to pay for it would then become trigger
the matter in'a:posture where both sides know evervy:thing that
happened in the 1litigation up to now.

I think that this result is within the spirit and the
letter and witﬁin the mandate éf the Court of Appeals order.

-The Court of Appeals cites not Vaughn v. Rosen I,‘which

is the case in which the Court of Appeals said that the proper

defendant to prepare an index and detailed justification. It
cites Vaughn v. Rosen II, at 523 F. 2d 1136. . i

In Vaughn v. Rosen II, the procedure followed was that

a sample of the documents was submitted in open court with
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the entire matter was litigatéd before Judge Pratt oﬁ an
open Tecord with the actual documents known to both sides.

THE COURT: But with an’ index also.

MR.'DOBROViR: With an index also.

I think what the Court of Appeals was séying here
was: Ve are fed up with secrecy. We think_that whatever repre:
sentations were méde with réspect to the need for secrecy
here have now been repudiated by those who made them; and we
are not going to stand for this proceeding to be carried on any
further in the dark. |

That is why they cited Vaughn v. Rosen II, which is
a proceeding which took place entirely in the light. |

Accordingly, unless there are certain pztters in those
proceedings which are presently in the dark and in secret, which
the Govefﬁment‘wishes specifically to seek to have ks=ot secret
and deleted from the'public record -- as to which I think we
would have to litigate those on a deletion-by-deletion basis,
since I am not willing to accept representations either on that
matter -- I request and I so move tﬁat these natters immediately;
be unsealed and made part‘of the public record.

THE COURT: Well, the difficulty that I hgve is that
I have been advised this aftérnoon‘that the Government is

going to insist on the secrecy of certain aspects of those

papers.

Now, there is a mass of papers.
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MR. DOBROVIR: I am not asking that the original docu
— ! ments, except in so far as Your lonor may order a sample, as
in the Vaughn case, be made public. The 128,000 documents

¥§ were given to Your Honor in chambers.

TIIE COURT: ©No, they were not. A smattering of docu-
ments were given tb me. I found them insufficient on their

face; required the production of more informative documents;

T T ——

and ruled on the basis of the documents I had, which wer:

—raz:

/ //

a small smattering. Documents were held back. It took some
){' effort on ny part even to get a sample that was sufficient for

me to act on.

MR. -DOBROVIR: What we have here, Your foncr, is a very

[{¥]

dangerous precedent, what is in many weys 2 blctch oo th

judicial process in this Court.
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| camera ex parte, close to a star-chamber crcceeding. I think

+o

i that the Court of Appeals, in its order, made it clear that that

i is an anathema.

1 suggest and I request that the way in which that
i - . -
1 matter should be -- _— .

THE COURT: I agree with you. Of course, I have

i written on that and talked about it a great deal.

%Sé : MR. DOBROVIR: Yes, sir.

THE COURT: T think, since I was euchred into it hx
what I can only fcel now were irresponsible representations, ;

that I ought to get out, as one way to cleanse the proceeding.

l
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- MR. DOBROVIR: I don't think that will solve the

problem, Your llonor.

THE COURT: That is the point I am making to you,

Let somebody else look at it. It is an outrageous chapé%?"'“—”‘

in this courtroom.

MR. DOBROVIR: If these documents and these proceed-

i

ings are withdrawn from the Court file and returned to the

Defendants and then Your llonor recuses himself, this what I

consider to be a very bad precedent remains.

- THE COURT: I wouldn't think of returning them, in
view of your motion, which 1is to have them made public. I

wouldn't think of returning them.

MR. DOBROVIR: Yes, sir.

THE COURT: And I won't, if that is your mciicn.
Then that motion ought to be heard by the trier of

MR. AXELRAD: Your Honor, may I respond to

Mr. Dobrovir?

First, I suggest, in view of what Your ilonor just said,

a2

4 that the proper procedure would be for Mr. Dobrovir to reduce
i B » o
i his motion to writing and we would have an opportunity to re-

spond.

1

|
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'i ‘ TIHIE COURT: I think so. -1 think that is right.
| » .

| .

x MR. AXELRAD: Perhaps more fundamentally, Your Honor, !
]

just for this case, Your Honor has referred to the fact that ,

Your Honor thinks that you were euchred into the pnroceedings --
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~affidavits reflecting that the responsible persons in the

TIIE COURT: Yes.

MR. AXELRAD: -~ that the Governmeni's nosition was
irresponsible. While I don't belicve in litigatin
that arc over, in a sense, I do think, Your llonor, that I
would like for a moment now to r¢mind the Court, if I may,
and with all réspect, that we submitted in support of our

position, first, as Your lonor requested, specifically, public

Executive Branch, based upon their concern for national security
made the determinations not because they were concerned with
the criteria of the Executive Order but because of their con-

scientious judgment that they were doing tia2lr duty.

Your lHonor, I <en't think it ezzrepriats to go into
the 1in camera proceeding =t all. Mr. D:St:vir w111 £ils kis l
motions. .

I do believe that I would have, Your Honcr, to take E

issue with your suggestion that the documents suppiied initially

y

were_notjthe documents covered by this suit. I siaply must
respect Your Honor's statements but I also respectfully disagre
with thém in this instance.

THE COURT: Well, the transcript will show.

MR. AXELRAD: Very well.

I finélly would like to point out & technical problemn
wnich we-would nprobably insist upon because of our ongoing

concerns with national sccurity.

S o e o an SRR et




e R

e

When the Court of Appecals denied our mandamus

etition, it issued an order protecting the security of the

*g

matters which were subsequently submitted in camera. DBecause
we are still concerned with the matters and we agree, in view
of Mr. Dobrovir's répresentations, the Court must hold the
materials, we beliéve they ought toibe held in accordance with
that Court of Aﬁpegls order and continued to be. )

That raises an ongoing problem because we are still
concerned with national security matters. It may well be that
portions of fhe affidavits can be released. I den't think all
of then can be; |

I will ask the responsible officials to review the
affidavits and I will contact Mr. Dobroviz if porticns may be
released. But the fact remains that the Court of Appezals order
is still outstanding and covers those mzterials.

I bring that to Your Honcr's attention. 1 do not
believe ==

‘THE COURT: What was I doing that was contrary to that

order?
MR. AXELRAD: No, no, you haven't done anythihg.
THE COURT: Why are you bringing it up then?

MR. AXELRAD: Because of Mr. Dobrovir's suggestion.

I felt I should respond to rr. Dobrovir's suggecstion.
THHE COURT: You mecan to his motion?

MR. AXCELRAD: llis oral motion. Your Honor has alrcady:
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indicated --

THE COURT: I think he should put it in writing be-

! cause 1t will be going to somebody else.

MR. DOBROVIR: Your Honor, one thing.

After the Court of Appeals order cazne down, I repre-

sented to the Court that my interpretation of that order was:
not.to permit exX parte filings or an ex parte opinion;
Your Honor disagreed with me. I movedin the Court of Appeals

i that those proveedings be unsealed for the purposes of the

appeal. The Court of Appeals denied my motion without prejudice
to 1ts renewal on presentation of the appeal on the briefs.

i In my brief I renewed the motion.

So I think the matter is agzi=z iz 2 DOsitise whare
; =
the Court could change its mind; and I think 2y inTeTrpretation

was correct. I think that the Court errzd in interorsting the

Court of Apepals order in the draconian way that it 4id.
I don't think Mr. Axelrad's statement should be ac-
cepted in terms of an authoritative interpretation of what the

i

Court of Appeals said. We have differed about that. The Court

ruled for him; but I think that I was right.

MR. AXELRAD: I need only add on that point,

and on January 14, 1977, the Court of Appeals agreed with

S obeetiiid el e e e de i &t

‘Your Honor's construction of its prior order.

e }‘p"“’v-' e
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Mr. Dobrovir raised that point in the Court of Appeals, as wcll;§

!
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j TIHE COURT: I am aware of that.

i g T T

—_—

o - All rvight, I will refer this matter to the Calendar

1

igComﬁittee for assignment to some judge who has not been tainted
5%3 ggby these proccedings. I will keep the métefials under seal and
g '

?gthat judge, whoever 1t is; will have to hear the motion. I
;éwill keep all the materials sealedApending the action of the
ggother judge. |

;? I don't know what the schedule will be. I think

under our system, i1t ought to be 'set by the new judge.

i : .All right, gentlemen, thank you.

OF COURT REPCRTER
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