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/ In what may be an unprecedented
court action, a federal judge’. here has

dismissed a lawsuit’ against the .Cen-’

tral Intelhgence Agency, but his opin-
ion has not been released to lawyers
for either side or to the public.

U. S. District Judge Gerhard A. Ge-
sell issued the opinion — which now
is locked in a U. S. District Court —
safe after he was ordered by the U. S.
Court of Appeals to accept secret affi-
davits from ‘high-level government of-
f1c1als concernmg the case.

In the same order .an appellate
court panel of U.'S. Circuit Judges J.

Skelly Wright and Edward A, Tamm\w‘
directed Gesell to issue “any further !

orders” in the casé under seal.

Gesell dismissed”the case Wednes
day in a one-sentence order he placed
in the public flles He said in that or-
der that his reasons for dismissing the

case were stated “in camera” (in his .

chambers) and would not be made a
part of the public chord =3 {

The raling was made in a ‘suit filed
by an organization known as the Mili-
tary Audit Project, @ private, non-
profit group, which had asked the CIA
to make public under the Freedom of
Information ‘Act- any contracts or
other ‘documents concerning the
Hughes Glomar Explorer project.

The project, which involved an at-

tempt to retrieve a Russian submarine-

from the floor of the Pacific Ocean,
was made public last year. The U. S.
government has admitted financing
the project, but contends that any fur-
ther admissions concerning the pro-
ject itself or the possible existence of
documents about it would ‘]eopardlze
national security.
Gesell’s -order ends more than 10

‘months of legal wrangling involving.

him, the plaintiffs and the govern-

ment defendants over, what details of

the Iitigation could be made public.
As quickly as one month after the

suit wag filed, the government began

‘attempting to file secret affidavits
with Gesell.

Such one-sided proceedings’are ccnr
templated under the Freedom of In-

formation Act and were used by an-

SULL livulving vwaer iomar Hxplorer |
material. But Judge Gesell said in'a

written opinion last March that He
‘felt such proceedmgs should be fol- '
lowed “only in“the Tarest . . special

cxrcumstances ?

A

]

He said federal judges should not

be placed in the position of conduct-
ing secret proceedings—which he

eompared to “star chamber?: proceed-" .

ings that are “alien’to our entire jur-
isprudence”—as they .can: be ‘under.
the FOI Act, and ' asked for furthel :

.publicly filed affidavits.

Lt. Gen. Brent Scowecroft, Who' is
President Ford’s top national security
adviser, then filed a public affidayit
in which he said the disclosure of any -
more details about the "Glomar EX-
plorer project might prompt other na-
tions offended by .the ploJect' to take .
“strong measures” that mlght

‘“endanger U.S. military z{x‘d

diplo-
matic, personnel and businessmen |
overseas.” : ‘

He said the executive branch gave |
its approval on Oct. 20, 1969, to the es- |
tablishment of a classified U.S.-gov- |
ernment program “to accomplish cer-
tain secret tasks in furtherance of na- |
tional security objectives,” and that
the program was assigned to a com- |
mittee of the National Security Coun-
c11

* The program “included the design, ‘
construction and operation of a ship
which came to be known as the.
Hughes Glomar Explorer,” Scowecroft

added.. The government contracted .
* with the late Howard Hughes™ bummal

Corp to construct the vessel, accord—
ing to pubhshed repmts l

After = Scowcroft’s affidavit was
filed, Judge Gesell said he would |
“reluctantly”. accept and review the!
requested Glomar ‘documents out of

the presence of the plaintiffs.

The government objected to that

* procedure, however, saying it would

be an admission on their part that the

. documents even = existed—a matter

that the government considers classi-
fied. Instead, they won approval from |

.the Court of Appeals to their sugges- '

tion that Gesell accept further secret
affidavits as proof of the sensitivity of
the matter.

" After the appellate court order on

Oct. 1, the government filed the addi-
tional secret affidavits with Gesell.

" The sworn statements came from CIA

director George Bush, a State Depart-
ment official, a White House official,
a Defense Department official and:
two other: persons whose identities

| were not disclosed in the publw court

records. |
Gesell then dlrected ‘the govern-
ment attorney in the case to appear in

- his-.chambers on Oct. 18 for a presen-

tation of evidence in the case.\Gesell
issued his opinion two days later.

© The prlvately funded Military Audit
PrOJect is set up to monitor the spend-
ing of public funds by the defense and
intelligence establishment. Attorney
William Dobrovir. has said in court
records that the project is attempting

. to discover through its suit how much
' the government spent for the Glomar

project, how much profit the Hughes

. corporation made on it, and whether

there were cost overruns, klckbacks
or other improprieties.



