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€ivil Division September 19, 1977
Attention: Lynne X. Zusman _ = v
e L 1 - Mr. Mathews
JAsaistant Director - Lezal Counsel - s

Federal Bureau of Investigation

HAROLD WEISBIRG

¥. UNITED STATES DEPARTMENT OP JUSTICE
‘(U.S,D.C.; B.C.) .
CIVIL ACTION WUMBFR 75-1996

- Reference 1z nade ¢o the September 7, 1977,
‘telephone conversation betueen Azsistant United States
Attorney (AUSA) John Dugan of the District of Colurbia,
and Special Agent (SA) Charles Hathews III of this Bureau's
L%gal'Counsel'ﬂivision, and the ¢onversations betwaen
AUSA Dugan, Sis Hathews and Parle Thomas Blake, also of

" this Bureau's Legal Counsel Division, Douglas Mitchell
of the Department's Office of Privacy and Information
Appeals, ana Lynne X. Zusman of the Departrent'a Information
and Privaey Seetion on September 13, LSTT

' Enclosed herew!fth are the o?iginal and five
¢oples of the following arfidavite:

(1) SA Edwardg A. SBhea, Atlanta, Georgia

{(2) SA Bennte F. PBrewer, Birmingham, Alabama

(3) sa Eilliam't. Deaton, Chiecago, T1linois .

(4) SA Xenneth A, Jacobsen, Loz Angeles, California
(5) SA Burl P. Johnsen, Fermphls, Tenncssee

(6) sA cisifford H. Anderson, New Orleans, Loufsiana
{(7) SA Berbdert Horthecutt, Jr., St. Louis, Missouri

(8) sk Edwara a. Vaite, Jr., EashiﬁgtonigD.Q;

|«

These affidavits are being provided %o d&ondairate
the FBI's conmpliance ¥ith that stipulation entered-intd. In
captioned lStigation between Plaintirf ang théeDegartment -
of Juatice on August 5, 1977. . F= T =ms ey
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- £1so enclosed 18 one copy of the ngtemEEr 13, 1977,
- letter from Fr. Earry K, Johnston, ﬁssociate5€ouq§§1, Time; Inec,,
to SA Fathews. - )

H:dlr:Xir (7) (SEE NOTE PAGE 5) f;bjfkﬁ




Asslistant Attorney Oeneral
Civil Division

3 During the referenced September 7T, 1877, tel
T donversation, AUSH Puran advised |3 Hathewa ¢that on Seo
1877, plaintifr ha¢ filed with the Court a document en
"Hotlon for Summary Judgment ¥ith Respect to Crigme Sc¢cene -
Photographs Taken Ey Joseph Loww," along ¥ith a "Menorandum ~
‘ef Pointz and Ruthoritias" gn Bupport of this ¥otion. AU3A
PDugan alae 8dviged that Platntirra ¢ounsel had infornmed hic
that plaintiff Intends €0 file a motieon in the near future
Tequesting a gcomplete waliver, prospeciively and retroaetively,
of all duplicating feez ¢n this eratter, AUSA Dugan‘iherearter
requested the PBI's views 35 to the Motions filed ang -
eontemplated by the plaintire &nd the sonference of Sertember 13
1977, was helcd, in part, to present the FBI's position, :
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Ey way of backpround in this watter, as you are

&vare, plaintiff £1led guit pursuant to the Preedon of
Inforrmation Act (FOXA) on December 28, 1975, seeking varfous
Ar@ccrda.perﬁaining,to,the g@3zassination of Dr, Yartin Luther
‘X3ng, Jr. Arong thoze records located at .the PBI'g Bemphis
lefficé.purzuant'to,plaintiff'a request were 107 photographs
taken at and in the vicinity of the “erize Beene” by Joseph
Louw, a professiocnal photosrapher, Subsequent eorrespondence

¥y this Buresu with Tire, Inc., the apent for Fr. Louw, reovealead

‘that Kr. Louw obtainsd a gopyright for these photographe ang
that'Time,'Inc.,.ls his arent 4n this zatter, Tire, INE,
agreed to allow plsintifs to Sfrapoet the photographs tut
denled permisstion for this Buresu to reproduce the photographs
for distribution to plaintier Or any other irdividual,
Buggesting that {¢ pleintife deglires soplez of the photographs
he should contset Tipe, Ine., directly. O©On Fey 5, 14976,
Plaintiff wag allowed to view the Jouw photographs at FRI
Headquarters (PEIBQ) ¥heraupon he selected 15 photorraphs

he desired ¢oples of, In view of the Tire, Ine., pcsition in
this epatter, platntirr's request was denied and he was formally
advised of thiz dental by our letter gdated Yay 11, 197€. at
that tine, Plaintiff was advised that he wag baing denied
€oples of the Loux Photographs pursuant to Title 5, Tnited
Stetes Code, Section 552 (b)(3) and (5). Plasntirt thereafter
has correapanded~ﬁirect1y ¥ith Time, Ine., goncerning these
photographs, but evidently haz refused to pay the $10.00

per photograph ¢harge desired by Time, Ine,

SA Mathews has telepbonically contactedlﬁr. Farry ¥.
-Johnston, Edftorial Counsgel, Time, Inec., on Septecter 8 and 12,
1977, to Geternine if Tire, Ine., stil1 desires, as the agent -
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fo7 Hr. Louw, to aasert the ¢opyiright pretestion of She . P s

Louw photographs. Time, Ine., advissd thelp poaition nas T I LT
not -ehanged fron that originally held and added that vhile .23 S0
the plalntiff has pot aceepted the Time, Ine., offer %o sell—- T
the Louw photographz at $10 8 ¢opy, many other individuals e
have, The snclosed letier %o SA Hathews pestates 7 22, Insg, -
position In this watter and supplies additiocnal background - .
information goncerning ¥r, Louw's eopyright propristorahip. o

By letter dated July 12, 1977, Fr. Quinlan 3. Shea, - -
Jr., Direcior of the Department's Offiee of InTornation and s
Frivacy Appeals, advised the plaiﬁti?f~%b3t after considering
his.?equeat for a walver of reprofuction fees in Zhis matter,

B¢ had deefded to reduce the fee from ten cents per page %o
21 gents per pape. Thiszs reduction waz effective izrediately
and was both prospsétlive and reiroactive, : s 2R 3"

‘Fhe Bursau's position in the matter of the Louw Sl
photographs as eonveyed at ¢he September‘lB,.)?77, conferanece
reraing a3z gtated in our Fay 31, 1877, letter %o the
Plaintiff; g$hat is, that Titie 5, Bnited States Code, Reetion -

552 (v)(3} pronitits disserination of ¢he Louw photographsy
Ly the PBI and that sudsection () (%) arguably allows ths

withholding of thesze photographs, - . ; I i

As you are awara, the FOTA provides at Title 5§,
Tnited States Code, BSecetion $52 (1}(3) that records need not
Le dizseninated that are %, . » 8pecifically exempted from °
diselosure by statute." " This exerpiion s appliecatle to the
Louw photographs in ¢that the ecpyrizght laws of the Uniteqd
States, found at Title 17 of the United States Code, . - o s
specifiecally grant at Seection 3 the exclusive right teo LN
. e o . pring, publish, eopy and vend the copyrighted work, . ¥
to the eopyright proprictor, In view of tha faet that g
plaintiff's POIA request 13 2 "ihird party” requeat {for
records other than his own) all records provided the '
pPlaintiff must be made available to any. and all otherp requesters,
Therefore, no matter whaet legal and equitable use the plaintifs
wakXes of the Louw photographs, tha FPBI, by reproducing &
end distriduting the photozraphs to the fimanclal detriment .
of the copyrisht proprletor, would be violating the Copyright 3
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Assistant Attorney Gensral
Civil DPiviaton

- - The Peproduetion of %he Lowr photographa would ~- °
-net only be a sersous infringemant of Hr, Louw's copyrighe
- But would de of slynificant harm $o0 the PRI's ability o -7V .
“8olleit infopmaticn of this type in the future. %The RE T
proprietor of a eopyright faced with financial lozs 4°¢
the FBI disseminates (either voluntarily or pursusnt %o
eourt grder) his oopyrighted material would b2 most peluctant
£o provide $his material %o the PBI. This position i3 also the
basis for the F¥BRI's ¢o-utilizatlon of ezerption (b)(3) ¢o
withhold from release the YLouw photographs. I7 4t 4z acgepted .
that the pbotoxraphs.aﬁe "eomreretal Information™ as required
by (b){(4), 2n that they photographically velay inforwation
‘2o Time, Ine., not available to Time, Ine., competitors, then,
-when .this position is couplad with the obvious 2conomie loss
o Hr. Louw, snd the loss of the avility of the Covernment
to scquire this type of information in the future, the {b)(2y
@xerpption 43 applicable. Plaintiff's arguzent that Information
which i3 8vallable dy law through subpoena %o & governrment agency
eannotvbe'eonsid@red-aonfidential pursuant %o the FOIA and- '
exerption (b)(2) tn particular s specious. Fursuant to ths
FOI4, 60ﬁfié&hti&l‘lhf@?ﬁati0n 13 simply what the tere gonnotes
~= and nowhere does the law reguire that 0 be confidential,
information must not be @vailable through subpoena.

It was sugpested by Hr. Hitchell during the ra2ferenceqd
September 13, 1977, eonfersnce that the zecond elause of.
gxemption (v)(7)(D) may alsc be applficable to withhoid the
Louw photographa, ¥hile thia Bureau does not believe the
faet situstion in connection with the Louw pholographs 4s = -
particularly suitable to the application of a (®)(7)(P) exemp-
%1on1, ¥e do appreeciate the merite of the theory 4n general.

Az to the matter of a Turther recduction S walvepr .
of reproduction feesn in this matter, ¢his Bureau would oppoge
any such recduction or valver. %hile the POTA at Title 5,
United States Coce, Section 552 (B)Y(R)Y(A) provides that the
agency ean reduce or walve fees if the production of docurents

T 1. "Eince we have advized plaintiff (and through papers
f{led with the Court, the general public) of the identity

of ‘the source of tha photopraphs, ang allowed him to sce 811

of them, ecoupled with the faect that Tipe, Ine., 1s willing o

o furnish hir and the putlic, eopies of any and all of these
pProtographs at €310 each, we believe it would be counter- e Xt
produetive to attempt to convince the Court that they ecomprise -
Yeonfidential information furntshad only bty the confidential .
source.®
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SEIN Do eonsidorad as %, | Brinarily k@ﬁ%%i%tiﬁg'@hé'@%m&?ﬁ§§i;:‘
=.5ub110% 3¢ 8hould Bo polted that ¢he FmY bas gsoumitted itzelp L -

- =

&0 @Pﬁcagaing'%b?.égagz@ﬁta ir Quéstion and, gg Shey ware -~ -
Processed, 2a¥Xing then &vallable for zudlie inap%e%ian, Theze
@Socuments a?@-aa??@ﬁtly availadle 2o $he 2¥blia for in3apsetion
in ¢he ?Bf-ﬁaading Roor and whiehover fo2uments grs fezlred 5
after inspzatian &re availadle for 2produstion gt the msus) =
8hirge of ton gents a paze, The Plainti?s gounla have gvailad
Nimself of thisg brocedures, Purehasing enly thoze docuronty

b2 deszsired snd foregoing thoss of no Intersat €0 him, put - -
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It 28 Turther Roted That 4¢ ehs Peprednetion Poes " o
8re walved 4n ¢his Ratter for plaintire 88 a Ypublle bengfit,’
Zhe pudblle aj w21l Bugt do Eranted thz gane eanaid@?atian.; N

: There havg @urrently bdasn procegzed ovarp 19,000 pages in 2hig -
Batter fyrop PBIHQ ¥ith thousgandg 20r'2 pages %o ba Procegged 5 s
from FPRY Pield Offrises, It ean Feadily be goen Shat sven mas e
~&t-ﬁhe-ﬁur?@ht~?@6ge@d Toe of g3 égnts pep page, a total - -
¥ilver of £o23 woula eauge g gnbgtantialvfinancial ang . -

- ®anpowep drain 1f the valver of €oegz Zérnerates anumerong raquestsg,

: This Fattar contirmies go he Bandled at thia Pureay
by 34 ¥athews, Ir further inforeation Or azslatancs 23 -

Fequired, he may ds eontacted at (202) 328-3522, et i
T Enelogures {39) T Tm, o - ‘f'ff' S S R
1 - Tnsted States Attorney {fnelosuresg 8) : I LR M
'.Digt?i@%.@f}COlumbia : A 3 5% R
Attentlon: e, J0hn Dugzan . : o
. Assistant United States Attorney _ . o =sas @
t _ -




