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MEMORANDUM FOR THE SOLICITOR GENERAL 

Re: nero?’ Weisberg. U.S. Department 

of Justice (D. D.C., No. 75-1996). 
  

TIME LIMITS 

We have requested an extension to June 19, 1978 

for transmitting the record to the court of appeals. 

RECOMMENDATIONS 

The Federal Bureau of Investigation recommends appeal. 

E recommend appeals -~ 

ISSUES INVOLVED 

1. Whether photographs in the possession of a federal 

agency, as to which a third party owns the copyright, are 

"agency records" under the Freedom of Information Act. 

.2. %If such photographs are agency records, whether 

they are exempted from mandatory public copying by Exemption 

3 and/or 4 of the Information Act. — 

STATUTES INVOLVED 
      

1. The federal copyright statute in effect prior to 

January 1, 1978 provided in pertinent part, 17 U.5.C. 2, 10 
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§ 2. Rights of author or proprietor of 

unpublished work. 

Nothing in this title shall be 

construed to annul or limit the right of 

the author or proprietor of an unpublished 

work, at common law or in equity, to 

prevent the copying, publication, or use 

of such unpublished work without his consent, 

ana to obtain damages therefor. 

  

§ 10. . Publication of work with notice. 

Any person entitled thereto by this 

title may secure copyright for his work 

by publication thereof with the notice 

of copyright required by this title [17 

U.S.C. 19]; and such notice shall be 

affixed to each copy thereof published or | 

offered for sale in the United States by 

authority of the copyright proprietor * ® *®. 

stating ee, Lek NE federal copyright statute in effect as of 

January 1, 1978, provides in pertinent part, 17 U.S.C. 102, 

106, 301, 303, 304: 
- : ~ 

§ 102. Subject matter of copyright: In general - 

CS . (a) Copyright protection subsists, 671 

wt 2 accordance with this titie, in original 

= - works of authorship fixed in any tangible 

ee medium of expression, now known or later 

Bae ss @eveloped, from which they can be perceived, 

_ - yeproduced, or otherwise communicated, either ye ate 

te directly or with the aid of a machine or device. - 

= es Works of avthorship include the following 

categories:   
& & = = = 
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(5) pictorial, graphic, and 
sculptural works[.] 

§ 106. Exclusive rights in copyrighted 
works. 

Subject to sections 107 through 118, 
the owner of copyright under this title 
has the exclusive rights to do and to 
authorize any of the following: 

(1) to reproduce the copyrighted 
work in copies ® * #[.] 

~~ § 301. Preemption with respect to other 
laws. 

(a) On and after January 1, 1978, all 

legal or equitable rights that are equiva- 

lent to any of the exclusive rights within 

the general scope of copyright as specified 

by section 106 in works of authorship that : 

are fixed in a tangible medium of expression 

and come within the subject matter of copyright 

as specified by sections 102 and 103, whether 

created before or after that date and whether 

published or unpublished, are governed 

exclusively by this title. Thereafter, no 

person is entitled to any such right in any 

such work under the common Jaw or statutes 

of any State: 

& = & & = 

(a4) Nothing in this title annuls 
or limits any rights or remedies under 

any other Federal statute. 
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§ 303. Duration of copyright: Works 

created but not published or copy- 

righted before January 1, 1978. 

Copyright in @ work created before 

» . January 1, 1978, but not theretofore in 

the public domain or copyrighted, sub- 

sists from January l, 1978, and endures 

for the term provided by section 302. * ® # 

§ 304. Duration of copyright: Subdsisting 

copyrights. 

(a) Copyrights in Their First Term 

on January 1, 1978. -- Any copyright, the 

first term of which 4s subsisting on 

Sanuary 1, 1978, shall endure for twenty- 

eight years from the date it was originally 

secured * ® ®. , 

3. The Freedom of Information Act, 5 U.S.C- 552, 

provides in pertinent part: 

§ 552(a)(4)(B).- 

On complaint, the district court of 

the United States * #* ® has jurisdiction 

to enjoin the agency from withholding agency 

records and to order the production of any 

agency records 4mproperly withbeld from the 

complainant. * & & : 

§ 552(bd). 

(pb) This [Act] does not apply to 

matters that are -- 

z & & % _ & 

(3) specifically exempted from disclosure 

by statute * # ®, provided that such statute 

(A) requires that the matters be withheld 

from the public in such a manner as to 

leave no Giscretion on the issue or (B) 

establishes particular criteria for withholding - 

or refers to particular types of matters 

to be withheldl.J.- 

  

  

 



(4) trade secrets and commercial or 

financial information obtained from a 

person and privileged or confidential[.]J 

, : - 

1. On November 28, 1975, plaintiff Weisberg commenced . 

‘this action under the Freedom of Information Act seeking 

among other things. copies of all photographs in the 

possession of the FBI, from whatever source, taken at 

the scene of the assassination of Dr. Martin Luther King 

on April 4 and 5, 1968. During the course of this lawsuit 

the FBI was advised by its Memphis Office (in a memorandum 

of April 9, 1976) that that Office had been furnished (in 

late April, 1968) with 107 photographs of the crime scene 

taken at the vicinity of the Lorraine Motel by Life Megazine 

photographer Joseph Louw. Some of these photographs appeared 

4n the April 12, 1968 issue of Life Magazine. The Memphis ~ 

Office suggested that release of the photographs to Weisberg 

be initially cleared with the photographer or his employer 

(Time Inc.) (Att. 4, Weisberg aff.). Thereafter the FBI 

checked with Time, Inc. (through its Director of Editorial 

Services, Mr. Richard Seaman) and was advised by the latter 

that Time, Inc. had no objection to heving the photographs 

viewed, "but would object to having them removed from FBI 

files or copies being made." Mr. Seaman stated that requests 

for copies shonid be directed to Time (Att. 5, Weisberg 

aff.). On the basis of this letter. the FBI permitted Weisberg 

to view the 107 photographs. FBI Director Kelley advised 

Weisberg's lawyer that the photographs were the property. 

of Time, Inc., that Time, inc. had not granted authority to 

the FBI to release copies of the photographs, that extra 

copies should be requested Girectiy from Time,. and that the 

copies in the possession of the FBI were protected by 

Exemptions 3 and 4 of the Information Act (Att.: 6, 

Weisberg aff.). 

Weisberg then communicated directly with Time, inc. 

requesting copies of the 107 photographs (Att. 8, Weisberg 

aff.). Time, Inc. responded, offering to provide 8". x 10” 

prints of each of the 107 photographs at its standard price 

of $10 per print, without reproduction rights. 1/ This 

    

| 1/ Time provided Weisberg with "contact prints” of all 107 

photographs to assist him in selecting which prints. he wanted 

(Att. 18, Weisberg aff.). 
~~ Bg 
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“letter further noted that book publication rights had been 

reserved by the photographer, Mr. Louw (Att. 10, Weisberg 

aff.). Weisberg did not agree to pay the price set by 

Time, and therefore pursued his attempt to obtain copies 

of the 107 photographs through his pending Information Act’ 

lawsvit against the FBI. (The FBI's standard charge for 

reproducing non-exempted government photographs is $.40 

per print). 

The government movea for partial summary j3ucégment, 

-arguing that its copies of the 107 photographs, as to 

which Time, Inc. owned the copyright, were not subject to 

public copying under the Information Act. The government 

attached to its motion a letter of September 13, 1977 from 

the associate counsel. for Time, Inc. (Harry Johnston, Esq.)- 

This letter stated: 

Time Incorporated is the copyright 

proprietor, in trust for the photographer, 

of the 107: photographs taken by Joseph Louw 

4n Memphis, Tennessee, in April of 1968.. 

The photographs pertain to events and cir- 

cumstances surrounding the Geath of Martin 

Luther King, Jr., and were lent to the FBI 

4n connection with 4ts investigation into the 

King essassination. . At no time have any 

rights to reproduce or copy the photographs 

been granted to the FBI. 

z .. & & & 

Time, Inc. has offered, in correspondence 

with Mr. Weisberg, to make as many prints of 

any of the photographs as he desires at our 

standard print charge. This is the same rate 

as any customer for Time, Inc. prints would be 

charged. 

& _& & = & 

For the reasons reflected in this 

letter, Time, Inc. opposes any copying of 

the Louw photographs by the FBI. 

  

  
 



  

= oe gs Bo ett aie es, Ca etae d ait oe ss 3 ‘ = 

meneteemenbe lA ee cet Lind SSR CNIS Dea ee even ne a a AR wi ti se a rr roe echoed Sia tipaaeehs ta eet erate Ge eT 

. 
* 

. 

——* . 
- 

=—5 = 

In its memorandum in support. of summary judgment 

the government argued not only Exemptions 3 and 4, but 

also that materials subject to a third party's copyright 

were not “agency records” under the Information Act. 

Plaintiff filed his own motion for summary judgment. ’ 

2. %In an opinion S$ssued on February 9, 1978, the 

district court denied the government's motion for summary : 

Judgment and granted plaintiff's motion. The court rejected 

the government's argument that the photographs were not 

Nagency records." The court observed that law enforcement 

materials obtained from the public had always been considered 

agency records. 

‘The court also re 

‘Exemption 3 applied. 

‘of the 107 photographs 

copyright protection, 

~ 

jected the government's argument that 

On this matter the court held that 104 

qualified merely for "common law" 

and were thus not exempted "by 

  

statute" under Exemption 3. As for the remaining 3 photo- 

graphs, which the court 

statutory 

pledge to use the photo 

as a "fair use"; that s 

copyright, the court peid that the plaintiff's 
consigered to be subject to 

graphs for “scholarly” purposes qualified 

uch. use could be asserted in an 

Information Act suit; and, hence, that there was no 

exemption of the photographs under the copyright statute in 

this particular case. 

. Finally, respecti 

that the photographs ¥ 

uncer prior Circuit. pr 

of the exemptions. 

We believe that i 

government, as to whic 

shoulda be deemed not-.s 

under the Freedom of I 

is reached by hoiding 

constitute an “agency 

from the Information A 

not critical. The imp 

4mpression is. that the 

so as to Giminish copy 

the government happens 

ng Exemption 4, the court considered 

ere not “commercial 4nformation" 

ecedents requiring a narrow construction 

- DISCUSSION 

nformation in the possession of the 

h a third party holds 4 copyright, 

udject to mandatory public copying 

nformation Act. Whether this result 

that such information does not 

record," or by holding that 4¢ is exempt 

et unger either Exemptions 3 or 4, is 

ortant point in this case of first 

Information Act sbould not be applied 

rights of third parties, simply because. 

-to possess such materials. 

   



of the substantive cost-recovery policy incorporated by 

4neclude only government-generated materials and does not 

‘agency records includes government-generated materials and 

government library. 

1. One way to reach this result is simply to hold ; 

that copyrighted materials in the possession of the govern- - 

ment are not "agency records” under the Information Act. ‘ 

The Ninth Circuit adopted this approach in dealing with an - 

analogous problem in SDC Development Corp. v. Mathews, 542, 

F.2d 1116 (C.A. 9, 1976). in that case the National Librar 
of Medicine Act authorized the Library to charge for eg 

providing the public with medical literature data. The... 

Library's charge forsale of its entire computer-stored —= 2- ooo) 

data bank was $50,000, a charge reflecting the Library's “59. = & 

substantive expenses in developing the data. Plaintiff 

sought the same material at a simple reproduction charge of .. 

$500, on the basis that. the data constituted "agency records” — 

pncer the Freedom of Information Act. The Ninth Circuit, 3 

4n an effort to prevent emasculation by the Information Act 

  

Congress into the National Library of Medicine Act, held ; 

that. .ne Library's stock-in-trade Gia not constitute agency 

records. — - 

In this case the district court apparently assumed © 

the government's position to be that "agency records" 

If that 
Obviously, 

include materials "submitted" to the government. 

wes the government's argument it went too far. 

also most 4tems which are. "submitted" to government. But. 

Nerency records” shovild not include copyrighted materials. 

which are in the possession of the government. 2/ Copyrighted 

materials are hardly what Congress intended the government 

to copy for the public when it enacted the Information Act. 

There is no sound reason why the interests of copyright 

owners should be Giminished simply because. the government is in 

possession of copyrighted materials. To avoid this result 

the term "agency records” in the Freedom of Information Act 

shouiée be deemed not.to encompass copyrighted. materials in- 

the possession of the government. To obtain copies of such | - 

materials the requestor should obtain them from the copyright  -§ 

bolder, or its authorized Geaiers.   
  

  

2/ Ah wore familiar example would be a copyrighted book in @ 
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5/ See Leon v- P Tel. 1. Co., 91 F.26 yB4u, 486 

(c.A. 9; 1937). With respect to the practice of photocopy | 

loans by libraries, See generally Williams zB Wilkens Co. Ve 

United States, h87 F.2d 3345, 1349, 7354-55 (Ct. Cla)» 

affirmed by 4n equally aivided Court, 20 U.S. 376 (1975); 

17 U.S.C. 108. 
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For these reasons, Exemption 3 should be held to 

exempt from the Information Act any materials in the 

possession of the government as to which @ third party 

owns the copyright. Such materials should be deemed to 

be "specifically exempted from aisciosure [i.e., from 7 

copying. for public Bissemination] by statute Tthe copyright 

statvute)]." The only copyright issue which should be subject 

to possible Litigation in an Information Act suit would be 

whether the third party does own the claimed copyright. if 

the requestor of Gocuments in the Information Act suit 

wants to litigate that question, he shovld be required 

to join the copyright claimant, and litigate the issue 

directly with it. No issue of "fair use™ should be 

litigated in an Information Act suit. (That issue should 

be limited to suits exclusively between the copyright holder 

ang the user.) 

  

3. The Exemption 4 *eommercial snformation™ exemption 

should be Geemed an alternative avenue for reaching the 

same result. To the extent that copyrights have commercial 

value to the holder, the copying of such materials by the 

government, for any member of the public requesting the same, 

obviously deprives the copyright noider of potential 

remuneration. Moreover, copyrighted materials should be 

geemed to be "privileged" from pnconsented copying, within 

the meaning of Exemption 4. 

4, In this case plaintiff never Gisputed that Time, 

Inc. held the copyright to all 107 photographs. That 

underlying fact was accepted by the A@istrict court. Plaintaff's 

suit should have been dismissed simply on thebasis that the 

Information Act. a@oes not apply to copyrighted materials in 

the possession .of the government, whether because such 

materials are not "agency records,” or because they are 

exempted by Exemptions 3 or 4, 

The district court's disposition .of this case totally 

fails to recognize the legitimate interests of copyright 

holders, as protected by Congress. It treats the. Information 

Act as a tool by which any Snéividual member of the pubdlic 

may obtain copies of (upon an advance Gecleration of his 

"fair use” of) copyrighted materials in the possession of 

the government. Neither the Information Act. nor the copy- 

right laws contemplate such 4 result. 
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CONCLUSION 

For the reasons set forth herein, the judgment of 

the district court should be appealed. 
: 

e 

mo “BARBARA ALLEN BABCOCK 
Assistant Attorney General 

Civil Division 

  

By: 
Irving Jaffe 

Deputy Assistant Attorney General 

  
 


