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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

HAROLD WEISBERG, 

Plaintiff, 

Vv. Civil Action No. 75-1996 

U.S. DEPARTMENT OF JUSTICE, 

Defendant. 

  

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 

DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION 
FOR WAIVER OF ALL SEARCH FEES AND COPYING 

COSTS 

Preliminary Statement 

Plaintiff brought this action under the FOIA seeking disclosure 

of all FBI documents pertaining to the assassination of Dr. Martin 

Luther King. By the instant motion, plaintiff now seeks an order 

waiving all search fees and copying costs for records made avail- 

able as a result of this action. For reasons set forth infra, 

defendant submits that plaintiff's motion is without merit and 

should be denied. 

On November 4, 1976, plaintiff's attorney wrote to then Deputy 

Attorney General Harold R. Tyler, Jr., and requested that search and 

copying charges be waived on the grounds that furnishing the infor- 

mation could be considered as “primarily benefiting ties general 

public.” 5 U.S.C. §552(a) (4) (A). (Plt's. Mot., Exh. 1). On May 

26, 1977, Mr. Quinlan J. Shea, Jr., Director, Office of Privacy 

and Information Appeals, Department of Justice, indicated to 

plaintiff's attorney that his fee waiver request would be finally 

determined along with plaintiff's pending appeal for access to the 

records themselves. (Pltf's. Mot., Exh. 2). On July 12, 1977, 

Mr. Shea informed plaintiff's attorney that the standard copying 

fee of ten cents ($.10) per page had been partially waived for 

plaintiff on this material, and that he would be charged only six 

cents ($.06) per page. Mr. Shea also stated that the FBI's investi- 

gation of Dr. King's assassination is a matter of great public



interest and historical importance, and accordingly, Director Kelley 

had very early decided to place all releasable materials in the 

public reading room, making them available for public inspection at 

no cost. Plaintiff had chosen, however, to request personal copies 

of all these materials, and consequently had incurred copying fees. 

(Pltf's. Mot., Exh. 3). Significantly, no search fees are involved 

in this action, inasmuch as defendant initially determined not to 

charge search fees due to the historical nature of the case. Thus, 

plaintiff is complaining only about copving fees which have already 

been partially waived by the Department of Justice, pursuant to the 

FOIA. Counsel for defendant has been informed that processince of 

the King assassination materials has been completed, and the total 

of 44,702 pages has been released to vlaintiff on schedule at a_ 

cost of $2,708.10 (the copying fee averages slichtly higher than 

6 cents per page, due to the reproduction of certain photographs and 

more costly items). 

Argument 

I. The Standard Of Judicial Review Is Whether 
The Agency's Action Was "Arbitrary, Capricious, 
Ox An Abuse Of Discretion." 

The relevant subsection of the Freedom of Information Act 

provides: 

Documents shall be furnished without 

  

charge or 

at a reduced charge where the agency determines 

that waiver or reduction of the fees is in the 
public interest because furnishing the intorma- 
tion can be considered as primarily benefiting 
the general public. [5 U.S.C. §552(a) (4) (A) .] 

[Emphasis added]. 

  

Thus, the language of the FOIA leaves the question of waivine search 

fees to the discretion of the agency. This conclusion is fully 

supported by the legislative history of the 1974 Amendments. The 

Conference Report on the 1974 Amendments states: 

In addition, the conference substitute retains 
the agency's discretionary public-interest waiver 
authority but eliminates the specific categories 
of situations where fees should not be charged. 
By eliminating the list of specific categories, 
the conferees do not intend that agencies should 

actually charge fees in both cateqories. Rather, 
they felt such matters are properly the subject 

for individual agency determination in requlations 

implementing the [FOIA]. [S. Rept. 93-1200, 93rd 
Cong., 2d Sess. (1974) (Conference Report) at 8]. 

{Emphasis added].



The Attorney General's memorandum on the 1974 Amendments to the 

FOIA states that, "there is no doubt that waiver or reduction of 

fees is discretionary." Id. at 16. Moreover, Judge Robinson in 

Fitzgibbon v. CIA, C.A. No. 76-700 (D.D.C.), noted that: 

The statute [5 U.S.C. §552(a) (4) (A)] requires the 

agency to make a determination concerning fee 

waivers or fee reductions based upon its interpre- 

tation of where the public interest lies, and that 

interpretation is grounded upon the agency's 

judgment in regard to whether furnishing the infor-_ 

mation can be considered as primarily benefiting 

the general public. This is a discretionary decision 

and any review of that decision must be conducted 

on a case-by-case basis, and must be confined to 

the Administrative Record upon which the decision 

was based. [Memorandum and Order of October 29, 

1976 (copy attached), at 4]. [Emphasis added]. 

Thus, plaintiff cannot reasonably dispute that the decision to 

waive or reduce copying fees is vested in the discretion of the 

agency. Once it has been determined that the matter being reviewed 

is a discretionary decision of the agency, the standard of review 

(assuming arguendo that the matter is not remitted to agency discretion 

by law and, hence, not subject to redetermination in any event) 

follows from well-settled principles. Judicial review of administra- 

tive decisions not involving rule making, adjudicatory proceedings, 

or enforcement proceedings is limited to the standard set forth in 

5 U.S.C. §706(2) (A); i.e., whether the agency action was "arbitrary, 

capricious, an abuse of discretion, or otherwise not in accord with 

law. E.g., Camp v. Pitts, 411 U.S. 138 (1972); Overton Park v. 

Volpe, 401 U.S. 402 (1971). This is the standard of review which 

has been applied to fee waivers under the FOIA. Fitzgibbon v. CIA, 

C.A. No. 76-700 (D.D.C. January 10, 1977); Burke v. Department of 

Justice, C.A. No. 73-336-C3 (D. Kan. September 13, 1976); Fackelman 

v. Levi, C.A. No. C75-2175A (N.D. Ga- August 30, 1976) (copies 

attached); Reinoehl v. Hershey, 426 F.2d at 816 (9th Cir. 1970). 

Defendant respectfully submits that this is the standard of 

judicial review which should be applied in the instant case as well.



II. Review Of Defendant's Decision To Partially 

Waive Copying Fees Is Limited To The Admini- 

strative Record. 

With his "Motion for Waiver of all Search Fees and Copying 

Costs," plaintiff has submitted affidavits which were not before 

the agency at the time of its decision on plaintiff's fee waiver 

request. In Fitzgibbon v. CIA, supra, Judge Robinson ruled that: 

This [waiver of fees] is a discretionary decision 

and any review of that decision must be conducted 

on a case-by-case basis and must be confined to 

the administrative record upon which the decision 

was based. © [Memorandum and Order (copy attached) 

at 4] [Emphasis added]. 

  

Accordingly, in conducting judicial review of the agency's decision 

to reduce the copying fees for plaintiff in this case, the Court 

should review the record as it existed on July 12, 1977, the date 

of that decision. 

III. The Decision Of The Department Of Justice 

To Partially Waive Copying Fees Was Not 
"Arbitrary" Or "Capricious.” 

The primary support for a waiver of copying fees containe cr
 

Qu
 

in the administrative record is the letter from plaintifi's counsel | 
dated November 4, 1976. The basic factual allegations in that letter. 

supporting the requested waiver are that: (1) plaintiff |
 

. 

s 

writing his second book on the assassination of Dr. King which will 

deal with questions plaintiff raises regarding the assassinatio 

(2) plaintiff's counsel knows of "no way in which the gene Ky re)
 

Ju
 

public can gain access to these Department of Justice records or 

any discussion of them except through Mr. Weisberg's book: and 

(3) plaintiff intends to leave his files on the assassinations of 

Dr. King and President Kennedy to a scholarly institution as an 

historical archive. 

In its July 12, 1977 decision to reduce copying charges for Q
 

plaintiff by forty percent (40%), defendant noted its recognition 

of the public interest and historical importance attaching to 

materials concerning Dr. King's assassination. Contrary to the 

impression conveyed by plaintiff's initial request for a waiver in 

November 1976, and in the instant motion, that this information on 

the assassination of Dr. King is provided to the press and public . 

through plaintiff, Mr. Shea's letter of July 1977 makes it clear



that this information has been available for inepestion and 

reading by all at no cost in a public reading room, Since the 

initial processing of the materials. For his own reasons, however, 

plaintiff chose to request personal copies of all these materials 

and thereby incurred copying charges. Assessing the public interest 

in the matter, the large volume of material, and plaintiff's 

extensive study and long-standing interest in,the assassination of 

Dr. King, defendant determines to reduce the copying charge for 

plaintiff from ten cents ($.10) to six cents ($.06) per page. 5 

U.S.C. §552(a) (4) (A). Clearly, the agency considered the relevant 

criteria under the FOIA, acted well within its discretion, and 

its decision cannot be deemed "arbitrarv" or “capricious”. 

In Fitzgibbon v. CIA, supra, Judge Robinson ruled that "[a]n 

agency's decision not to waive fees is avi every and capricious when 

there is nothing in the agency's refusal of fee waiver which indicates 

that furnishing the information requested cannot be considered as 

primarily benefitting the general public." (Memorandum and Order 

of January 10, 1977) (copy attached). In the July 12, 1977 decision 

complained of in plaintiff's motion, defendant clearly did consider 

the benefit to the general public in furnishing the information. 

On that basis, and based on plaintiff's study and interest in the 

assassination of Dr. King and defendant's earlier determination to 

make the materials available to the general public at no cost ina 

public reading room, defendant exercised its discretion to grant a 

partial fee waiver and reduced reproduction fees for plaintiff in 

this case. 

Conclusion 

Accordingly, since defendant considered relevant criteria in 

determining plaintiff's request for a fee waiver, and since that 

determination is not arbitrary and capricious, defendant respectfully 

requests the Court to deny plaintiff's motion for waiver of all search 

fees and copying costs.



Respectfully submitted, 

  

EARL J. SILBERT 

United States Attorney 

  

ROBERT N. FORD 

Assistant United States Attorney 

Puizhheal QE an 
MICHAEL J. RYAN 7 

Assistant United seeluas Attorney



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

HAROLD WEISBERG, 

Plaintiff, 

Vv. Civil Action No. 75-1996 

U.S. DEPARTMENT OF JUSTICE, 

) 
) 
) 
) 
) 
) 
) 
) 

Defendant. ) 
) 
) 

  

ORDER 

Upon consideration of plaintiff's motion for waiver of all 

search fees and copying costs, defendant's opposition thereto, 

and the entire record herein, it is by the Court this day 

of , 1978, 

ORDERED that plaintiff's motion for waiver of all search 

fees and copying costs be, and the same hereby is, denied. 

  UNITED STATES DISTRICT JUDGE



UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

ALAN L. FITZGIBBON, 

Plaintiff 
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©
 

Vv. CIVIL ACTION 7 

CENTRAL INTELLIGENCE AGENCY, 

et al., 

Defendants 

  

MEMORANDUM AND ORDER pov te 

This matter is before the Court on 

Plaintiff's and Defendants’ Cross-Motions for Summary 

Judgment. At issue is the decision by Defendant agency 

denying a waiver of the search fees involved in processin 

Plaintiff's Freedom of Information Act request, in which 

Plaintiff seeks the Central Intelligence Agency records 

relating to the adduction in 1956 and murder of Jesus de 

Galindez by agents of the Trujillo regime. 

Although 5 U.S.C. §552(a)(4)(A) gives the 

agency broad discretion in regard to fee waivers, the agency’ a gQ
 | oO 

L
A
 7 

determination cannot be arbitrary and capricious. An agen OQ a 

decision not to waive fees is arbitrary and capricious when 

there is nothing in the agency's refusal of fee waiver which Walv 

indicates that furnishing the information requested cannot 

be considered as primarily benefitting the general ‘public. 
,



Based upon the record developed in this 

case and upon the language employed by the agency in 

refusing a waiver of search fees, it is the opinion of 

this Court that the Defendant may have applied an 

inappropriate standard in reaching its decision to deny fee 

waiver, and that at the. very least the Defendants’ decision 

is arbitrary and capricious. The implication evident from 

Defendants’ letter rejecting fee waiver is that the agency 

‘feels an obligation to the public to collect fees for 

processing Freedom of Information Act requests.‘ Any such 

perceived obligation is irrelevant to the purposes o Fh
 

§552(a) (4) (A). 

There has been no showing by the agency 

here that the Galindez affair was not newsworthy and of 

public interest at the time it first arose and there has 

been no showing by the agency that the Galindez affair does 

not continue to be of interest to the |: 0Q
 (D
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an historical sense at least. It is the judgment of this 

Court that furnishing information contained in CIA 

files regarding the abduction and murder of Jesus de 

Galindez can be considered as primarily benefitting the 

general public. 

Accordingly, it is this fom day of 

January, 1977, 

ORDERED, that Defendants’ Cross-Motions 

for Summary Judgment be and it is hereby DENIED; and



FURTHER ORDERED, that Plaintiffs’ Motion 

for Summary Judgement ie and it is hereby GRANTED and 

that Defendants shall waive all fees involved in 

processing Plaintiff's request under the Freedom of 

Information Act for all records in Defendants’ possession 

relating to the Galindez case. 

fo : ~ 
ff - 2 

Lf ri Of of 
/ ca . _ ’ a _* 

Pa * a Mee 

‘ Llc ce APG Ladd. } 

AUBREY &. ROBINSON, JR. 
UNITED /STATES DISTRICT JUDGE



UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

ALAN L. FITZGIBBON, 

Plaintiff | 

Vv. CIVIL ACTION 76-700 

CENTRAL INTELLIGENCE 
AGENCY, et al., : = tf i D> 

Defendants . a 

  

MEMORANDUM AND CRDER | 
  

Plaintiff in the above-entitled action beings 

suit challenging the refusal of the Central intelligence 

Agency to waive the fees involved in searching for certain 

records which the plaintiff has requested pursuant +o the 

Freedom of Information Act. On December £3, 1974, 

laintiff, a journalist and historian, asked the Cent J . Ky roy)
 

I
H
 

intelligence Agency to supply’‘him with its records relatin 

to the abduction and murder of Jesus de Galindez by 

agents of the Trujillo regime. Plaintiff received no 

reply for nearly a year and on December 4, 1975, Plaintiff 

appealed the Agency's failure to respond. On December 16, 

1975, the defendants answered that plaintiff would have 

to aeres to pay an estimates fee of $448.66 before the 

processing of plaintiff's claim could cegin. Plaintiff 

appealed the requirement of search fee Paymene and on 

February 27, 1976, the defendants denied oe
 

4 W
 appeal. On cr
 

April 22, 1976, plaintiff initiated this bo
ne
d 

awsult, alleging
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that the acts of the defendants in refusing to waive the 

imposition of search fees violated 5 U.S.C. §552(a) (4) (A). 

There are two matters before the Court at this 

Stage of the litigation. The defendants have filed a 

Motion to Dismiss and the plaintiff has filed a Motion to 

Compel Answers to Certain interrogatories asking about 

agency search fee practices. For the reasons discussed 

below, this Court has reached the conclusion that both 

motions must be denied. 

I. MOTION TO DISMISS 
  

In their Motion to Dismiss, the defendants 

argue that this Court lacks jurisdiction <o entertain the 

plaintiff's action. Defendants’ argument is based upon 

claims that the plaintiff has failed to exhaust his 

administrative remedies, and that the agency refusal to waive 

fees is not reviewable under the Freedom of Information 

Act or the Administrative Procedure Act. 

The Court rejects these contentions. The 

doctrine of exhaustion of administrative remedies requires 

resort to established procedural devices with the purpose. 

of avoiding premature interruption of the administrative 

process and of facilitating administrative review. Myers v. 

  

Bethlehem Shipbuilding Corp., 303 U.S. Al (1938), Sterling 

Drug Inc. v. Federal Trade. Commission, 450 F.2a 693 (D.C. 

Cir. 1971). The plaintiff here has Followed the procedural 

scheme set out in §552(a) (6) of the Freedom of Information 

Act. He requested that the agency waive its requiremen 

of search fee payment, was denied that request, and appealed



  

- 
that denial. That is all that the law requires of him in this situation. 

| 
In regard to the defendants' Claim that actions concerning fee waiver are nhonreviewable, 

this Court is Satisfied that it has subject matter jurisdiction to hear Plaintiff's suit. 39 U.S.C. §552 (a) (4) (B) Provides the district Courts with jurisdiction Co order the Production of any agency records improperly withheld from a 
complainant. 

§552(a) (4) (B) review is available for 4° violation of any Portion of the Freedom of Information 
Act, American Mail Line Vv. Gulick, 441] F.2d 696 (D.C. Cir. 1969), and this review includes alleged violations of the Search fee Provisions of §552(2) (4) (A), Diapul Corporation of America Vv. Food and Drug Adminis} 

Sen . 
entice 

2 

     

In their Motion to Dismiss, the defendants make a final argument that the Plaintiff has failed to State a Claim upon which relief can be granted because the defendants’ actions here are neither aroitrary or Capricious. The question whether the #gency has abused its discretion and acted arbitrarily and Capriciously in refusing to waive the search fee requirement involves factual issues which cannot be resolved adversely to the Plaintiff on a motion to dismiss. Cruz v. Beto, 405 U.s. 319, 322 (1972) this stage of the Proceedings, this Court cannot Say that the plaintiff could not prove a Set of facts in Support of 

  

3° U. § 7/02) 
fes judicial review for those Persons adversely 

affected by agency action. See Fellner y. Department or 
Justice, No. 75-C-430, Slip Op. (W.D. Wise. April 

28, 1976).
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i 
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his claim which would entitle him to the relief he 
desires. Conley v. Gibson, 355 U.S. 41, “45-46 (1957). 
Thus, the Motion to Dismiss must be denied. 

II. MOTION To COMPEL DISCOVERY 
  

Plaintiff, in his Motion to Compel Discovery, 
seeks discousure from the defendants of ail letters 
written to the agency Subsequent to February 19, 1975, 
requesting waiver of the fons involved in Processing Free- dom of Information Act Searches. Plaintiff also seeks 
disclosure of all agency letters granting or denying such 
requests. [It is the opinion cf this Court that the 
discovery of this information is irrelevant co the issues 
before the Court in this lawsuit. | 

The language of 5 U.S.C. §552(a) (4) (A) controls the boundaries of relevancy here. The stature requires 
the agency to make a determination concerning fee Waivers 
or fee reductions based upon its interpretation Of where ry 
the public interest lies, and that interpretation is 
grounded upon the agency's judgment in regard to w = m ct 3 (D iy 

furnishing the information can be considered as primarily, 
benefitting the general public. This is a discretionary 
decision and any. review of that decision must be conducted 
on a case-by-case basis, and must be confined to the 
Administrative Record upon which the decision was base. 
What the agency did in past cases does not macter under 
§552(a) (4) (A). Thus the Motion to Compel Discovery must 
also be denied. 

yz, Accordingly, it is by the Court this. af day 

  

of October, 1976,
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ORDERED, that Defendants’ Motion to Dismiss 

be and it is hereby DENIED; and it is 

FURTHER ORDERED, that Plaintiff's Motion to 

Compel Discovery be and it is hereby DENIED. 

—_—- 

yj J LL. Ly ay ~ aa 
_ Milder $2 HK oem ~ 
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MEMORANDUM 2D ORDER 

4 

‘The instant Freedom of Information Ret Litigation is 

now before the Court for determination of the cdetenisnes! 

motion to dismiss for lack of subtect maczter jurisdiction. 

plaincifl under 5 U.S.C. £552(a) (4) (PB) is €n order CLPesting shu 

production of the records sought; that the celendants nave 

agreed to furnish said records to the claintifi upon his 

= payment or the costs of reproduction; and chat because no Fy 

controversy exists between the parties, the Court is ous 

subject matter jurisdiction and is obligated to dismiss ths 

pencing action. The plaintiff, on the other hand, claims 

that the action is not moot and that subject matter Juriscicctios 

is not divested, because the Court has authority to award hin 

the reasonable costs of the instant litigation includi 

attorney's fees and the cost of reproducing ¢t 

sought. 

It does appear that the principal controversy hofte, 

t.e., whether the defendants must produce the vhoto¢raphic 

material sought by the plaintiff, has been mooted by the 

defendants' decision to comply with the plaincifée's re 

The Court finds that the defendants' voluntary complianée does > . 

not deprive the Court of jurisdiction over the subject matter



of this action or bar further proceedings herein, yet it appears tw Koo 

that the sole issue remaining for determination is whether the 

plaintiff should be entitled to recover the reasonable cos. 7 
2} t ie. 

any, incurred in the prosecution of this action. 

The plaintiff's contention that the Co, 

diction to award him the cost of reproducing the materiale 

n sought or to order the defendants to 

legally erroneous. Under 5 U.S.C. §552 (a) (4) (A), che Gefendans 
+ 

agencies are entitled to recover the "ai eco costs" of documen+ 

search and duplication through the imposizion of "reasonable 

ered as primarily benefiting the general cublic.” . The Frecdon 
a 

of Information Act does not, however, empower 2 fedaral es: 

control the exercise of administrative diserstion vo ¢@irectins 

an agency to waive or reduce the fees authorized ty statute ie 

a particular case; nor does it make any allowance for awaréire- | 

the cost of reproduction to a brevailing plaintif<£ Q 

brought under 5 U.S.C. §552. 

Act lawsuit, the Court may assess scatnee tne Uniteée Sie 

"reasonable actorney fees and other litigation coszs reasone: 

incurred" by the plaintiff. The plainti=z 

authorized to institute this action by the express sanguace cf 

5 U.S.C. §552(a) (6) (C), in spite of the fact that the defendants 
= had not completed aémi | ua wu

 tr rative review of his recuest for 

h prosecution and inspection of records. The Court finds that 

the plaintiff has “substantially prevailed” in =his action 

he is entitled to an Op 'D
 J Hye ~ . 3 “4 + acoOw Ortunity to persuade =the Court that ne 

4 should be allowed reimbursement for any actual, reasonable 

costs of litigation under 5952(a) (4) (E); and that dismissal of 

the action at this time would therefore be premature. 

IT IS THEREFORE ORDERED that the defendant motion 

to dismiss is hereby overruled; that the plaintiff be alloweg



  

15 days from receipt of a copy of this Memorandum and Order 

which to submit an itemized accounting of the expenses, if anv, 

with reference to which he claims a right of reimhursems : 

5 U.S.C. §552(a) (4) (A); that the file in this ca 

to the undersigned judge at the end of said fi 

for such further action as mav he appropriate; and +t 

Clerk transmit copies of this Memorandum ane Order 

Ss 
plaintiff and to the Office of the United State n .CcCOrney Isr 

the District of Kansas. 

Dated this /0 day of September, 1976, at vansas Cicy 

Kansas. 
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.EDWARD H. LEVI, Attorney General, 

UNITED STATES DISTRICT count ; 
NORTHERN DISTRICT OF CEORGIA 2. 

ATLANTA DIVISION 

JOHN T. FACKELMAN, 

Plaintiff CLVIL ACTION 

‘ 

VS. 

NURMAN CARLSEN, Director, B.P. 
MiSON HOLLEY, Regional Director, 
B.P., MARVIN HOGAN, Warden, 
Atlanta Penitentiary - 

SO. C7S5S-2157A4 
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In its previous order entered in the aye-entieiea vase, the courte 

dismissed this action filed by a federal prisoner, currently incarcerated 

st Lewisburg Penitentiary, against certain federal officials 

the Freedom of Infornition Act, (FOIA), 5 U.S.C. § 552 

P.L. $3-502. The action sought to compel the production of 2nres: 

ments for inspection and copying, and to challenge the deduerisn of a 

certain amount from petitioner's commissary account, which a-sent wae 

charged for the production of certain documents previously 

hin. Plaintiff now moves to heva this judgment set aside < 60(6), 

Fed.R.Civ.F. In support of this motion, plaintif® stares thea- this 

court"s ruling was made withonz the benefit of plaintiffé’s brief and 

thus without consideration of recent ca Ss 

Should affect the outcome of ch + @asa ot 

After reviewing plaintili's brief, and cefendant's brie? File 

thereto, this court finds no rz2soa to set aside its order of January 27 

1976. 

Mon November 4, 1975, respondents were given 30 days to sho 
why petitioner's relief shoule not be granted. On December li, i9 
respondents" response was file2, but vas not received by petitioner 
until January 22, 1976. Peticioane Ss led on January 30, 
1976, three days after this ccer u rder denying peti- 
tioner’s cliim on the merits end disniss he ection. 

Appendix 2 . ‘ 
Civ. No. 765-700 
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Plai..~itf£ contends that he wes charged impropeciy foc the records 

which were in fact supplied pursuant to his request. Plaintif£é cites 

28 C.¥F.R. 16.9(a) which provides that in FOIA requests, 

{fJees ... shall be charged ... unless th .:fictal of 
the [Justice] Department making the initic. or appeal 
decision determines that such charges, or a portion 
thereof, are not jn the public interest because fur- 
nishing the information primarily benefits the general 
public. (enphasls added.) 

Obviously, the Justice Department did not find plaintiff's requests to 

be in the general public interest and therefore fees were imposed. Plain: 

tiff does not attempt to assert that his case is in fact one in Which the 
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5 U.8.0. 552(a) 4(A). Accordingly, the court ad: wd
 

my
 

position that the fees charged the plaintiff for tha produc 

tain documeats were proper. 

Plaintiff also claims that in upholding the government's d 

that certain documents fell within specified exemotions under 5 U.S.C. 

§ 552(b), and thus could be withheld fron plainctifi, this cou Ti fniied to 

follow the procedure set out in Vaueha v. Resen, 484 F.2d 820 (.c. Cir. 

  

1973) cert. denied 415 U.S. 977 (1974). for making that deterninarion. 

The court in Vaugha set out a procedure whereby an 

quired to provide the requesting party and the court an indexin, of 

allegedly exempt documents and a detailed justiitication for the apvlica- 

of each exemption to the specific documents in Cispute. 4& 

28, Accord Pacific Architects & Ene 
? 

905 F.2d 384 (D.C. Cir. 1974). Claiming that this precedure shoul be 

tt
s ea 0 - “ae = * wT ~ neers, Tne. v. Renenoriation Board 

followed in the instant case, plaintiff has also moved the court to 

require such an indexing and detuiled justification fron the governnent. 

However, rether than laying down a per se rule to be followed ig every 

FOIA case, the court in Vaughn “'supegested a technique to assist the 
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court when needed." Exxon 

(D.D.C. 1974). 

of the procedure 

F.2d 1085 (N.C. Cir. 

Renexzotiation Board, 

Tn Vaughn and oth 

set out in 

1973)3 ? 

supra, 

  

Co. v. F.T.C., 384 FE. Supp. 755 5, (51 

1D
 r cases 

Vaughn, sie, ¢.6.,Coneo ve. Schlesinger, 484 
7 7 

  

acific Architects & Engineers, Tne. vy 

the courts were concerned wu situatioas 
  

where agency response toa 

of blanket claims of cxemp 

material for in camera ins 

Soa burden on the court.” 

Baldovin, 508 F.2d 125, 12 

  

discretion to require 

outlined in Vaushn to alle 

supra at 761. 

In the instant case t 

inspection of forty-seven 

records but which have bee 

Vauznn court, which were h 

documents in the instant c 

government's list proviued 

court, setting out the ind 

the FOIA wh 

Significant extent certain 

the contents of the request 

specified exemption under 

Vaughn v. Rosen, supra at 
  

provided explantations of 

ich exempted their 

troad demand for information has "consiste 

tion, follesed by the tender of a 

pection ... which 

fesrers Internation 

9 (5th Cir. 1975). It 

vVizte this burden. 

y cenducted an in cnerea 

documents which wre part of plaintifr's 

nwithreld. Unlike the documents befcre the 

undreds of pases in length, the incivicesl 

ase 

_ + 7 2 whe - 2 to plaintiff and which was 

Fes gti) Ss pa phe want J oA o he o 
ividual items requested and the sections of 

isclosure, was sufficient to facilitate 

Gecuments. It should also be noted that the 
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where more than one provision existed which prevented disclosure, Hae 

were given. The fact that entire documents were withheld was an iodi- 

cation that there were no portions of the documents which fell outside 

the coverage of the specified exemptions. Furthermore, the nature of the 

documents involved in this case require that further disclosure 

their contents not be given despite any disadvantage which plaintifs 

might encounter as a result therefrom. The documents are so bricf 

  

that to describe them would contravene the interests 

were designed to protect. 

This court has previously found after in camera inspection that the 

documents are within the exenptions as set out by the government, and 

mow decides that the precedure followed by the governzent in withhodd ; 

the documents and providing the plaintiff and court with the re: 

therefore was adequate. Accordingly, plaiseif?"s mation to sen as 

the judgment and his motion to require a detailed justification, itemi- 

zation, and indexing are hereby DENIED. 

ae f ae ened 

So ORDERED, this =F id, day of Jyiy, 1976 

Peet 2 fee a ara ia > 
  

NEWELL EDENFIELD 
United States District Judsa 

  

 


