UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,
. Plaintiff, |
V. Civil Action No. 75-1996

U. S. DEPARTMENT OF JUSTICE,

_ Defendant.
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MEMORANDUM OF POINTS AND AUTHORITIES
IN OPPOSITION TO PLAINTIFF'S MOTION FOR COMPLIANCE
AND SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT
OF DEFENDANT'S MOTION TO STAY

Preliminary Statement

On August 10, 1976; the defendant, by and through its counsel,
filed a motion pursuant to 5 U.S.C. §552(a) (6)(C) to stay the above
entitled action insofar & ifrelated to plaintiff's Becember 23, 1975
Freecdom of Information Act request to obtain access. to documents
relating to the assassination of Dr. Martin Luther King, Jr.

Plaintiff has not fiied an opposition to this motiom. However, on

- September 16th and 17th, 1976 pursuant to direetion“of this court,
there Werz held hearings on the zbove entitled motion. Two witnesses
from the Federal Bureau of Investigation testified and on September

17. 1976, defendant submitted to the court the FBI proposal submitted
to Congress withbrespect to the administration of Freedom of Information
Act requests by the FBI and the plan or plans to effectively eliminate
the backlog (Defendant's Exhibit 1 entitled "FBI Proposal Prepared For
The Civil And Conmstitutional Rights Subcommittee Of The House Committee
On The Judiciary To Effectively Administer Freedom Of Information And
Privacy Acts Requests".)

The Court.did not rule on defendant's motion to stay at the close
of the proceedings on Septeﬁber 17, 1976. Rather, the Court required
of plaintiff to submit to the Court correspondence relating to the
plaintiff's prior requests relating to the assassination of Dr. Martin

Luther King, Jr. Defendant's counsel is in the process of preparing a



‘response to that which s..ould be filed as soon as . _.e FBI locates the
information.

- On October 8, 1976, the Court held a further status call on this
case, and at that time defendant's counsel represented to the Court
that the FBI has begun prosessing plaintiff's December 23, 1975
Freedom of Information Act request. We further advisedthe Court
that one analyst was assigned to conduct this research on the Martin
Luther King assassination file. We further advisedthe Court that
there were 88 sections on the Martin Luther King assassination file
and each section comprises approximately 200 pages. The analyst
further estimated, through counsel, that approximately two sections a
week can be processed, and it would take approximately 44 weeks to
process this entire assassination file, '

Upon being advised.as to the estimate of time,.the Court
indicated that the 44 weeks is unsatisfactory and the Court was
prepared to sign an order to that effect. In explanation of the

proposed order, the Court stated the following:

MR. DUGAN: Then I doﬁ't know the bottom line of the order from
the Court, and I think before other counsel here proposes it, based
" on some of the things I have seen filed in this case, I would like
to know what the Court's view of what the bottom line is. Ordered
what? That is =-- |

THE COURT: Ordered that one person to handle thismatter, with
the estimated time length of 44 weeks, is unsatisfactory.

MR. DUGAN: And, therefore, by --

THE COURT: And that, therefore, whatever it requires in the way
of manpower or expedition of this case must be presented by the FBI.

MR. DUGAN: In other words, you would be setting in this order a
period of time within which the FBI would submit something to this
Cburt for further review to.see whether that is in compliance with this
Court's basic declaration that this is inadequate, what we have demon-

strated to the Court? Is that correct?

THE COURT: I would say so. (franscript October 8, 1976, Tr. 13-14.)



In addition, the Court suggested to plaintiff's counsel that a
proposed order also include an order to the FBI that the plaintiff
receive copies of any items relating to the Martin Luther King
assassination which had been released to other persons (TR 30).
Plaintiff's counsel indicated he would be filing on October 8, 1976
a list'of persons that had received information on the assassination
of Martin Luther King in order to demonstrate that plaintiff has been
singled out in not having his Freedom of Informationlcases promptly
disposed of. On 6ctober 8, 1976, plaintiff's counsel submitted an
order not consistent with the Court's directions but, rather filed
~a motion "To Compel Forthwith and Total Compliance and For The
Recovery Of Costs'. Attached to that motion was the plaintiff's
affidavit consisting of 103 paragraphs together with a list of 16
exhibits none of which demonstrated that other personé had requested
and received information from the FBI relating to the assassination
cf Martin Luther King.

Plaintiff's Motion to Compel raises new issuesiwhiéh will be
addressed below but we respectfully submit for the reasons stated

herein that this motion should be denied.

Arggment

Rather than submitting a proposed Order consistent with this
Court'srsuggestion of October 8, 1976, plaintiff's counsel has filed
a proposed Order submitted with a Motion To Compel Compliance seeking
the following: |

1. That the FBI devote all the manpower required to assure
complete and full compliance by not later than December 15, 1976;

2. To deliver all records called for on a weekly basis;

3. To search each and every office of any and all of defendant's

components whereever located;
4. To list every record withheld:
5. To supply a first person affidavit justifyiné each and every
withholding whether that withholding be in full or in part;
6. And further plaintiff seeks to direct that the defendant

complete compliance without further costs to the plaintiff; and



7. To restore to pPiaintiff all charges already assessed by

defendant and paid by plaintiff.

Defendant respectfully submits plaintiff's motion for compliance sheuld

be denied and defendant's motion for stay ‘granted.
We submit based on the decision by the Court of Appeals in

Open America v. The Watergate Special Prosecution Force, et al.,

D.C. Cir. No. 76-1371, decided July 7, 1976 that ""exceptional
circumstances' exist and that the FBI has been exercising "'due
diligence" in the processing of FOIA requests. We submit, pursuant

to Open America, that this Court should retain jurisdiction over this

December 23, 1975 request and allow the agency additional time to
complete its review. While we recognize this Court is prepared to
enter an Order decléring that one analyst is inadequate in view of

the large amount of documents that must be reviewed, we respectfully
submit that this does not undercut the decision by the Court of Appeals

in Open-America. Therefore the FBI should be granted a reasonable

AT
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period of time within which to complete this FOIA request. .- 77
This Court is aware of the demands on the FBI under‘thé~?OIA.

The proposal submitted to Congress by the FBI to meet the backlog

is now in the process of being implemented. As indicated in the

testimony before this Court, this proposal will have an effect on

the processing of the instant case as well as others. Since the

FBL is now processing plaintiff's December 23, 1975 request and there

is every likelihood that additional resources will be committed to

FBI FOIA Unit in the near future, we submit that the Court should

take this into consideration in any ordef entered in granting a stay.

We believe that this Court should grant the FBI a six-month stay of

Proceeding relating to the December 23, 1975 FOIA request. Hopefully-

the additional resources that are currently being sought will have an

effect on expediting the review of plaintiff's December 23, 1975 FOIA

requests, At the end of six months, if the FBI has not fully processed
the King assassination file, we will advise the Court of the progress

and what additional time is necessary.
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Plaintiff's motion for compliance seeks far more than this Court
was prepared to do on October 8, 1976, and raises entirely new issues
that will have a subsfantial effect on the processing of other
Freedom of Information Act requests pending in the FBI. We will
briefly comment on three of the matters that plaintiff seek to have
made part of this Court's Order. First, plaintiff suggests that the
FBL ought to devote "all the manpower required to assure complete
and full complianqe by not later than December 15, 1976." We submit
there is no baéis for such a order and it would be entirely inconsistent

with the Court of Appeals' decision in Open America, wherein the Court

declined to order a reallocation of resources to expedite the processing

of the requests in Open America. The Court recognized that any order

giving preferential expediated treatment would have the effect of taking
personnel away from other request which the FBI is now engaged'in

Processing. Open America v. Special Watergate Prosecution Force, supra,

P. 17, slip. op. While the FBI is attempting to add additional resources
to meet the backlog we submit any order that will réquife compliance by
the date suggested would hévé a diastrous effect on processing of other
FOIA requests that are presently being processed.

The second point we wish to address in thié proposed order in
support of the motion for compliance is this order would require a search
of each and every office of any and all of defendant's components wherever
located. We submit that this order contemplated by the Court should not
include such a directive unless and until search of the files of the FBI's
main office provesto be inadequate. We believe as the Court found in the
case of Mééfdédl Vs Léji, C.A. 75-1121, opinion filed January 20, 1976,
that any such search of the field offices would be counterproductive.

The third issue which ﬁe wish to address relates to the cost
for the search that has been previously conducted as well as any

future cost. Plaintiff seeks at this point to have the Court order



that the defendant restore to the plaintiff all charges previously
paid and further that this Court declare that this search yet to be
completed be conducted without cost. This is entirely improper and
should not be addressed by the Court in this érder. We submit that

the Department of Justice regulations relating to the cost are

reasonable and consistent with the statute, 28 C.F.R. §16.9(c) (e) (1975).

In support of our position on this, we rely on the decision of Judge

for International Development, C.A. 75-1209, Memorandum Opinion and

Order filed September 15, 1976, copies attached.
In conclusion, defendant respectfully submits that plaintiff's
motion for compliance should be denied and that this Court should

enter an order consistent with the dictates of QOpen America and grant

the FBI a reasonable period of time within which to complete the

processing of plaintiff's December 23, 1975 FOIA request.

EARL J. SILBERT
United States Attorney

ROBERT N. FORD
Assistant United States Attorney

-JOJN R. DUGAN
sistant Unitiijiﬁates Attorney



CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that service of the foregoing Memorandum Of
Points And Authorities In Opposition To Plaintiff's Motion For
Compliance And Supplemental Points And Authorities In Support Of
Defendant's Motion To Stay with attached Memorandum Opinion and
Order, have been mailed to the following on this 27th day of

October, 1976:

James Hiram Lesar, Esq.
1231 Fourth Street, S.W.
Washington, D.C. 20024
- " Attorney for Plaintiff

Harold Weisberg
Route 8
Frederick, Maryland 21701

Plaintiff
Q%UUES‘ il LS

J qg’R *DUGAN

sistant United Statee Attorney
ogm 3419 U.S. Coprthouse
Washington, D.C. &Z0001

426-7261
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UNITED STATES DISTRICT COURT
FOR THE DISTRICL OF COLUITLLA

NATIONAL CONSUMERS CONGRESS, ET AL., )
‘ )
Plaintiffs, ) ‘
) Civil Action
V. )
) No. 75-1209
AGENCY FOR INTERNATIONAL DEVELOPM‘ENT, )
. )
Defendant. )
ORDER

Upon consideration of the defendant's motion for

‘summary judgment, the plaintiffs' motion for partial summary

judgment, the memoranda in support of and in opposition
thereto, and the entire record herein, and hav1ng heard
the parties in oral argument of these motions, it is by the

—

Court this {o "~ day of September, 1976, for the reasons

set forth in the attached Memorandum,
"ORDERED that plaintiffs' motion for partial sum-
mary judgment be and it hereby is denied; and it is further

ORDERED that defendant's motion for summary Judg-

ment be and it hereby is granted.

1976

JAMES L. DAVEY, CLERK




FilL.ED
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. . JAMES FE. DAVEY, CLERK
UNITED STATES DISTRICT COURT
FOR THE VISTRICT OF COLUMBIA

NATIONAL CONSUMERS CONGRESS, LT AL.,

)
)
Plaintiffs, )

) Civil Action
V. )

<) No. 75-1209
AGENCY FOR INTERNATIONAL DEVELOPMENT, )
)
Defendant. )
MEMORANDUM

This matter came on for hearing on defendant's

motion to dismiss or forAsummary judgment, and plaintiffs’

motion for partial summary judgment. By order filed May 17,
| 1976, fhe Court denied the motion to dismiss and temporarily
withheld a ruling dn.the motions for summary judgment pend-
ing further discovery, pursuant to the terms of a stipulation
that was filed by the parties on January 14, 1976. For the
reasons diécussed below, the Court has determined to grant
defendant's motion for summary judgment and deny plaintiffs'

motion.

INTRODUCTION

- This suit grew out of a sweeping request under the
Freedom of Information Act (FOIA) that plaintiffs filed with
the defendant Agency for International Development (AID).
The plaintiffs, two non-profit consumer organizations and
Mrs. Ellcen Haas, a éonsumcr advocéte, seek access to five
* broad categories of records dating from 1964 to the present
and pertaining to the influence of certain groups and indi-
viduals, including U. S. Représentativc Otto Passman, on
defendant AID's vice export and population proprams. Plain-

tiffs allegedly secck to ascertain the truth of certain rumors



of corruption 1ncfflc1cncy and 1ncffcctlvcness in the adminis-
tratlon of the aforementioned AID programs,

Unlike the typical FOIA case, this suit is not
before the Court for review of the agency's refusal to dis-
close requested documents. Defendant makes no claim that
plaintiffs' TOIA request 1syun1easonab1y vague or not properly
formulated. Instead the agency has expressed its willing-
ness to conduct the document search requested by plaintiffs
if the plaintiffs will pay in advance one-fourth of the exti-
mated costs of the search and will commit themselves to pay
whatever search charges the Agency ultimately incurs.
‘Defendant's preliminary estimate of such charges amounts to
$10,764.00. .

Plaintiffs challenge in this case AID's requirement
that plaintiffs pay one-fourth ($2,651.00) of the estimated
search fee before the agency will begin to search for the
requested documents and AID's refusal to waive the fee
requirement at this time. The merits of these issues turn
on the interpretation to be accorded the following portion

of the 1974 amendments to the FOIA:

In order to carry out the provisions of
this section, each agency shall promulgate
regulations, . . . specifying a uniform
schedule of feces applicable to all con-
stituent units of such agency. Such fees
shall be limited to reasonable standard
chargcs for document search and duplica-
tion and provide for recovery of only

the dircct costs of such search and
duplication. Documents shall be fur-

nished withour chn ¢ or at a reducod
ch: chargc \’h_m IS _Lho JS ey detoerminegs that
wa]\wf Or reduction of the fco 1$ in the
DJbl]L interest bocausco Hnmfhlm' the

in{ ormation can bo considered as pri-

marilv l)(m 111111 the Pcnc_x_(:_l_ ptg_bl_'j.(j._.
5U.E.C. y ] 52T %*(7-) U\j \bupp LV I974)

(enqﬂnz is addtd) .
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Plaintiffs have repecatedly requested that the scarch fees be
waived or rcduced, claiming that disclosure.of the requested
documents can be considered as primarily benefitting the
general public within the meaning of § 552(a) (4) (A), supra.
The agency has refused to waive the fees prior to the docu-
ment search, but has indicated that it might change its mind
once it sees the documents that are dlsclosed by the search.
Plaintiffs claim that they cannot pay the $2,961.00 down
payment on the search fees and that if the - fees -are not
waived or reduced, they w1ll have to abandon the request.

SUMMARY OF UNDISPUTED MATERIAL FACTS

On February 19, 1975, pPlaintiff Ellen Haas filed
the FOIA request that gave rise to this actlon On February 26.
1975, deféndant denied the Tequest for the reason that it was L“.
not properly formulated and did not reasonably describe ‘the
requested records. Plaintiffs' attorney and AID staff attor-
neys subsequently met in an effort to reformulate the narrow E
plalntlffs request. On March 5, the plaintiffs submltted : ' i
the modlfled request which is still before the agency pend-
ing the outcome of this suit, The March 5 request naméd
five categories of documents, including all written communi-
cations or written memoranda of oral communications between
AID personnel and numerous entities and 1nd1v1duals includ-
ing Otto Passman, with reference to certain énumerated sub-
jects. The March § letter also roqLested that AID provide

estimates of Lhe search and copying fces for each of the o

five categorics of documents, and permit Lhe plaintiffs :

to inspect the documents without charge, Plalntiffs stated

i/ The request is attached as Appendix A to this Hemorandgm.

A
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as the justification for their fee waiver rcquest that "this
information is sought (as the Act provides) primarily for
the bencfit of the general public and net for any personal
benefit of Ms. Haas. " .

On March 6, 1975, Mr. William Ide, Acting Director,
Office of Public Affairs of AID, responded to plaintiffs’
request by reqﬁiring plaintiffs to'agree to pay all search

fees that would be incurred, and to make an advance pPayment

of 25% of the estimated search fees before the agency would
begin the search. Mr., Ide enclosed rough estimates of the

number of hours that would be required to search "accessible

files, retired files, and Overseas sources" for each of the

five categories of documents requested. The estimated total

search time amount to 1,196 hours. Mr. Ide's letter noted

agency's regulations, 22 C.F.R. § 212.35(a) (1975)., and that

§ 212.35(c) of the regulations also authorized the Secretary

to require an advance deposit of search fees,

regulation also provides that "A Tequest will not be deemed

is required." Finally, Mr. Ide denied the Tequest for waiver

of search fees by stating, "I regret that I cannot consider

_Suant to 5 U.S.C. §552(a)(4)(A)."

In letters dated March 20, April 7, and June 13,

1975, plaintiffs appealed to AID to waive the search fee

B UT Ry
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requirements. Plaintiffs argued in their fifst letter that
their request satisfied the statutory “public interest"”
criterion for waiver of fees because (1) the requester,
Hré. Haas, could not afford to pay the fees, and (2) she

did not intend to make any

"private, profit-making use of the requested
documents, but desires access to the requested
documents solely to further public education
concerning your agency's rice export and popu-
lation programs, to promote study by consumer
groups of these programs, and to study Congress-
man Passman's impact on AID's programs, par-
ticularly those dealing with food exports."
The agency, through Clinton F. Wheeler, Director,
Office of Public Affairs, responded-to the March 20 appeal
letter by stating that '"we fail to find any evidence in the
Act or its legislative history to indicate that a disincli-
nation to use requested information for profit-making pur-
poses should be a ground for waiver of fees.” Mr. Wheeler
also wrote that pléintiff‘s description of her purpose in
seeking the documents failed to "identify the size of the
public to benefitted, the significance of the benefit, and
the likelihood that tangible public good would be realized
by the relecase of this information without charge."
Mr. Wheeler also explained that he was presently unable to
determine that the fees should be waived "because the docu-
ments you have requested cover so many éubjects, because I
am not aware of the contents of these documents, and because
the public interest which would be benefitted by their
rclease has not been described with particularity,' and
because of the "enormous expenditure of staff time" that

would be required "in retriceving doucments which may not

e
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benefit the general public." He also stated that he would
-bc willing to consider waiver or reduction of fees “after
“the required documents have been retrieved if a convincing
showing can be made from the nature of the documents thoem-
selves that the gencral public intcfcst would be benefitted
by making them available on a reduced or no-fee basis."

| By letter dated April 7, plaintiffs attempted to
"describe with particularity" the publié good that would
flow from disclosure of the requested documents. Plaintiff
Haas.déscribed herself as a prominent consumer advocate,
and a past and present officer 6f two consumer organiza-
tions. She stated that she would provide the disclosed
“information to her two'organizations, which claim 1700 mem-
'bers, and would then distribute the information to the con-
suming public through the news media. Plaintiff placed
primary emphasis on the possibility of discbvering and
exposing corruption in the rice export program as a cause of
skyrocketing rice prices. . . | _

Mr. Wheeler respondedAto the April 7 letterxr By.

reiterating the points he had made in this previous letter
to plaintiffs. Plaintiffs retorted with their third letter,
largely repetitive of their previous letter, bﬁt accompanied
by a memorandum describing the legislative history in sup-
port of fee waiﬁers. Mr. Wheeler responded with his third
letter, restating his opinion that it would not primarily
Benefit the geﬁeral public to waive the search fecs before
retrieval of the documents, but that he would reconsider
iwaiving the fees once he had an opportunity to review the

documents retrieved. Plaintiffs then filed this suit.



THE ISSUES J1FOR DECISION

The defendant agency bases its motion for summary
judgment on the claim that it reasonably excercised its dis-
cretion in refusing to waive the fees and requiring a pre-
paymcnt of one-fourth the estimated amount of the search
fees. Plaintiffs argue in opposition to defendant's motion
that the discovery conducted to date demonstrates a lack of
a rational bésis for the agency's decisions. Plaintiffs
have also moved for a partial summary judgment in their
favor which would declare: (a) that § 552(a)(45(A) of the
FOIA, supra, requirés AID to set forth in its regulations
specific criteria for determining whether to waive fees;
(b) that AID's regulations do not Fulfill this requirement,
and that AID's denial of plaintiffs’ request for a fee"
waiver or reduction ?n the absence of adeguate reguiations
violates the FOIA:; (c) that defendant's demand for a down
. Payment and a promise to pay the balance of all search fees

prior to a’'determination of (i) whether release of the

LT

requested information can be considered as primarily bene-
fitting the public, and (ii) whether any of the materials
will be withheld as exempt from disclosure, is unlawful.

In connection with argument (c), plaintiffs contend in their , -
Memorandum that the agency may not lawfully condition its
determination whether to waive fees on an examination of the
requested documcpts themselves, and that the agency may not
include in the charges imposed on plaintiffs‘any charges

for the agency's scrvices in examining the requested docu-
ments to determine whether the requester is entitled to

a fee waiver oxr whether the agency will claim excwmption for

the documents.



MERITS OF TIHE MOTIONS

I. Plaintiffs Motion for Partial Summary Judgment .

A. Whether AID has failed to adopt adcquate
regulations with respect to fee waiver
determinations.

Plaintiffs contend that the AID regulation on the
subject of fee waivers does not comply with the Congressional
intent underlying the fee waiver provision of the statute
and is so vagué as to permit standardless decision-making
viola;ive of due process. Plaintiffs seek a declaration
that AID has failed to issue adequate regulations and that
its refusal to waive plaintiffs' FOIA fees is therefore
unlawful.

Before reaching the question whether the challenged
regulation is adequate under the statute, the Court must
first decide whether the FOIA requires the agency'to adopt
regulations relevant to fee waiver determinations instead of,
or in addition to, stating the reasons underlying the waiver
determinations on a case-by-case basis. The relevant bro-
vision of the FOIA, § 552(a) (&) (A), supra, does not expressly
require the promulgation of regulatigns with respect to fee
waiver determinations. The reference in that section to
the promulgation of regulations simply states '"each agency
shall promulgate regulations, pursuant to notice and receipt
of public comment, specifying a uniform schedule of fees
applicable to all constituent units of such agency."

Althdugh the quoted proyision makes no mention of
‘fee waivers as a subject of the regulations, the scope of

that provision must be determined in the context of its
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lepislative history. The most uscful source of relevant
legislative history is the Conference Report, II.R. Rep. No.
93-1380, 93d Cong., 2d Secss. (1974). That chort.accompnniod
H.R. 12471, which was cenacted as the 1974 amendments to the
FOIA. The Conference Report, id. at 7, notes that the Senate
had amended H.R. 12471, by specifying certain instances in
which the agenéies would ordinarily be required to &aive |
fees. The Senate Report that accompanied the Senate bill
described the fee waiver provision of the Senate amendment

as follows:

[The Senate bill] allows documents to

be furnished without charge or at a reduced
charge where the public interest is best

served thereby. This public interest stan-
dard should be liberally construed by the
agencies, it is borrowed from regulations in
effect at the Departments of Transportation and
Justice. In addition to establishing the general
rules, the amendment specifies that fees shall
ordinarily not be charged whenever the person
requesting the records is indigent, when the
aggregate fee would amount to less than $3,
when the records requested are not found, or
when the records located are not withheld.

S. Rep. No. 93-854, 93d Cong., 2d Sess. at 12
(1974) . .

tt

Although the Conference Committee eliminated the
specification of waiver categories from the final version
of the bill, the Conference Report explains this action by
stating that "Such matters are properly the subject of indi-

vidual agency determination in regulations implementing the

Freedom of Information law." H.R. Rep. No. 93-1380, supra,
-at 7 (emphasis added). Thus, altﬁough the fee waiver pro-
" vision of FOIA does not éxpressly require the agcnciesAto

promulgate regulations governing fee waivers, the—legisla—

tive history indicates a legislative preference that such



regulations be promulgated. Applying this legislative his-
tory to the portion of 5 U.S.C. § 552(a) (4) (A) that requires
thc'agcncics to promulgate  regulations, the Court belicves
that § 552(5)(4)(A) imposes on cach agency a duty to promul-
gate regulations sctting forth the basic standards to be con-
sidered by the agency in making fee waiver determinations.
Since in the instant case the defendant agency
has promulgated a regulation on the subject of fee waiver
determinations, the issue for decision is whether that regu-
lation, as amplified by the agency's statements of reasons
in this case, satisfies the statutory directive. The regu-
lation, which amounts to little more than a paraphrase of
the statutory "public interest" standard set forth supra,

reads as follows:

The Director, Office of Public Affairs, or

an officer. de31°nated by the Director may waive
all or part of any fce provided for in these
sections when the Director or the de51gnaued
officer deems it to be in either the Agency's
interest or in the general public's *ntelest

22 C.F.R. § 212.35(h) (1975).

Despite the brevity of AID's fee waiver regulation,
it seems to the Court adequate as applied to plaintiffs
herein. This conclusion flows from the well-known principle
of administrative law which holds that the choice between
proceeding by general rule or by individual case-by-case

decisions "lies primarily in the informed discretion of the

administrative agency.'" Securitics Exchange Commission

v. Chenery Corp., 332 U.S. 194, 203 (1947); see also

Envirenmental Defense Fund, Ihc..b._Rﬁckelshaus, $39 F.2d 584,

5896 (D.C. Cir. 1971). ' The principle applies even if Con-

gress required the promulgation of regulations relevant

-10-
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to fce waivers, for-such a dircctive would not, without
more, preclude the agency from cxercising its informed dig-
crcetion as to the degrce of detail to include in carly formu-
lations of the required regulation. As the Supreme Court
noted in Chcncfy, "Not every principle essential to the
effective admin;stration of a statute can or should be cast
immediately into the mold of a general ruie. Some princi-
ples must await their own developﬁent. . . ." Id. at 202.
The task of defining the statutory public interest
standard governing FOIA fee waiver detefminations is a dif-
ficult one, and one that an agency might more appropriately
deal with on a case-by-case basis rather than by general
rule so long as the agency lacks adequate expérience in
épplying the statutory standard. In this case plaintiffs
filed their FOIA request with AID on February 19, 1975,
which was the very‘déy on which the AID regulation in ques-
tion became efféctive. See 22 C.F.R. § 212 (1975); see gen-
erally Wheeler and Dadian depositions. Moreover, the 1974
amendments’ to the Freedom of Information Act became effec—
tive that same day. See Pub. L. No. 93-502 § 4, 88 Stat.
1564. On July 10, 1975, when the agency issued its final
response to the plaintiffs' fee waiver request, the 1974
amendments and the AID regulation had been in effect for
only four and a half months. In view of the novelty of the
1974 fee waiver amendment during the time when the agency
was considering plaintiffs' request, it appcars to the
Court that the agency acted reasonably and within the
- bounds of the discretion fcmaining té it in choosing to

adopt a broadly worded regulation and to articulate the

11~



" determinative criteria in more detail on a case-by-case
basis. To insist that the agency should initially have
“included the details in its regulations "is to exalt form

over nccessity." Scecurities and Exchange Commission v.

Chenery, 332 U.S. 194, 202 (1947). The validity of the
agency's action in denying plaintiffs' fee waiver request
thus turns on the validity of the reasons articulated in
support of that agency action, as discussed infra in con-
nection with the defendant's motion for summary judgment.
B. Whether the agency's requirement that plain-
tiffs make a down payment on estimated search

fees prior to the search, and agree to pay
all search fees incurred as per se unlawful.

Plaintiffs argue that AID should be prohibited as
a matter of law from demanding as a prerequisite to con-
ducting the document search, that plaintiffs make a down
payment on estimatéd search fees and agree to pay all search
fees actually incurred. A ruling to this effect would
require this Couﬁt to invalidate the AID regulation, 22
C.F.R. § 212.35(c) (1975), that authorizes the requirement
of down payments and statements of willingness to pay. The
Court finds no support whatsoever for that result, either
in the statute, the legislative history, or the regulations
of other agencies. Administrative regulations must be sus-
tained unless they lack a rational basis and are plainly

inconsistent with the statute. See United States v. Ekberg,

291 F.2d 913',921 (8th Cir. 1961); Review Committece, Venue

VII, etc. v. Willey, 275 F.2d 264, 272 (8th Cir.), cert.

denied, 363 U.S. 827 (1960). The Court believes that
the down payment and promise-to-pay requircments

of 22 C.F.R. § 212.35(c) are rcasonable and
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consistent with the Statute. The regulations must there-
fore be held valid.

Several factors justify this ﬁolding. Invalidation
of § 212.35(c) of the AID'rcgulations would nccessarily
require the invalidation of many other agencices' fcgula—
tions, for many agencies, whose regulations plaintiffs havé
" cited to support ‘their attack on AID's fce waiver regulation, /
require statements of willingness to pay or down payments on ‘M/
estimated scarch fees as pre-conditions to the agency's com-
mencement of the search. See, e.g., 28 C.F.R. § 16.9(c),
(e) (1975) (Department of Justice); 29 C.F.R. § 70.64(b)
(1975) (Department of Labor); 32 C.F.R. § 292.6(b), (4),
(1975) (Departmen§ of Defense); 32 C.F.R. § 1285 (App. A)
(1975) (Defense Supply Agency). Many of these regulations

specifically state also that fees are chargeable even if

exemptions are claimed for the documents discovered, and
A} s
some require payment of the entire search fee in advance
of the search. AID's regulations are substantially identical
i _ I

‘oo ar

to those of the cited agencies on the question of down pay-
ments and statements of willingness to pay. Compare 22 C.F.R.
§ 212.35(c) (1975) (AID) with 28 C.F.R. § 16.9(c), (e) (1975)
(Department of Justice).

The Court also notes that the Department of Justice =
regulations, which plaintiffs and Senate Report 93-854, supra,
cite with approval, not only provide for advance down pay-
ments on anticipated fees, 28 C.F.R. § 16.9(e), but the
agency actually applies the down. payment provision. The

record in Mceropol v. chir Civil Action 75-1121, filed

June 14, 1975 (D.D.C.), a case which plaintiffs cite to
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support their position, reveals that the Department of
Justice required prepayment of $540.00, "representing the
required advance deposit of 25% of the estimated fce." Sce
Exhibit D(2), attached to §££70n01 Comp1aint. The plain-
tiffs in that'case promptly tendered their check for that
amount. Sece Exhibit E, attached to Mceropol Complaint.
Thus, although ﬁhe Justice Department eventually waived
additional search fees in Meerotol, that waiver provides
‘no support whatsoever for plaintiffs' contention that down
paymeﬁts and promises to pay may not be required in advance
of the search.

Finally, the reasonableness of the regulations
requiring down payments and promises to pay is supported by

the lack of any indication in the 1974 amendments of any
‘1egislative intent to reverse the Attorney General's estab-
lished position on the issue. The Attornzy General’s Memo-
randum on the Freedom of Information Act (1967) stated that
"Extensive. searches should not be undertaken until the
applicant has paid (or has provided sufficient assurance
that he will pay) whatever fee is determined to be appropri-
ate." Id. at 26-27. Section 212.35(c) of the AID regula-
tions, and the regulations of the other aforementioned
agencies, merely implement the Attorney General's views on
the subject.

Plaintiffs make two arguments which should be men-
tioned only to illustrate certain factual misconceptions |
contained therein. TFirst, plaintiffs contend that AID's
“"requirement that plaintiffs underwrite the costs of its

fee waiver determination, this argument might be relevant
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here. MHowever, nothing in the agency's correspondence wi.th
plaintiffs suggests that plaintiffs will be charged for any-
thing other than scarch an§ copying fces. Apparently plain-
£iffs drew a contrary inference from Mr. Wheeler's statement,
in his affidavit, that he "cannot make a determination to
waive fTees until the documents can be cxamined." (Emphasis
added). Nothing in this statement implies that plaintiffs
would be charged for the'agency's services in examining

the documents. The statute and legislative history clearly
state that only the direct costs of search and copying may

be charged. See Diapulse Corp. of America v. Food & Drug

Administration of Dept. of H.E.W., 500 F.2d 75, 79 (24 Cir.

1974) (agency may not include in "search fee" charges for

"deleting exempt material). Becausé the issue is not raised
by the facts before this Court, however, no ruling on the
point ié requiredAiq this case.

Plaintiffs also argue that AID acted contrary to
the legislative intent in demanding a partial down payment
of 1/4 of the estimated amount of the secarch fees prior to
détermining whether the payment of fees will be waived, and
that the contents of the documents themselves are irrelevant

. to the waiver determination. Again, these objections are
irrelevant to this case, for AID has in fact already decided,
pursuant to plaintiffs' request, whether to waive the search
fees. The agency has clearly stated.that on the basis of the
information available to it now, prior to conducting the
document secarch itself, it appears to the agency that waivef

would not primarily benefit the public interest. The agency
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hés stated that it will reconsider the issuc on the basis of
ﬁhc contents of the documents, but it has not demanded
partial payment prior to decciding the issue of entitlement
to waiver, nor hés it conditioned its initial waiver deter-
mination on the contents of the documents. The fact that
dcfendént denicd plaintiffs' waiver fequcstAdoes not mean
that defendant refused to consider the-question.

The procedure that the agency followed in acting
upon ﬁlaintiffs' walver request seems to fhis Court both
necessary and proper. Because the agency requires a state-
nent of willingness to pay, and a down payment of fees as a
prerequisite to commencing any substantial search, it was
incumbent upon the agency to consider plaintiffs' fee waiver
request‘prior to conducting the search. 1In considering the
fee waiver raquest at that time, defendant was required to
consider no more than the information available to it at
that time. The record in this case demonstrates that defen-
dant. understood this responsibility and discharged it by
considering and rejecting plaintiffs' fee waiver request on
the basis of the request alone. The Court rejects plaintiffs'
argument that by offering to reconsider the fee waiver issue
on the basis of the contents of the documents once they are
retrieved the agency somechow invalidated its pre-search
refusal to waive the fees, assuming that the pre-search
refusal to waive was itself valid. Thus the only question
remaining for decision is the wvalidity of the agency's pre-

search denial of the plaintiffs' fee waiver request.
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II. Defendant's Motion for Summary Judpgment Based
on the Reasonableness of the Apency's Excrcise
of Discretion

In ruling on defendant's motion for summary judg-

ment the appropriate standard of review is found in § 706(2) (A)

of the Administrative Procedure Act, 5 U.S.C. § 706(2) (A)

(1970). See Citizens to Prescrve Overton Park v. Volpe,

401 U.S. 402, 414-15 (1971). That section provides for
reversal of agency action that is "arbitrary, capricious, an
abuse of discretion or otherwise not in accordance with law."
In reviewing agency action pursuant to § 706(2) (A) the Court
must decide whether the agency acted within the scope of its
statutory authority, whether the agency complied with appli-
cable procedural requirements, whether the decision was based
on a consideration of relevant factors, and whether there has

been a clear error of judgment. See Citizens to Presecrve

Overton Yark v. Volpe, 401 U.S. at 415-16. Of these four

- questions, the third and fourth are determinative in this

case, for if the agency based its decision on relevant fac-

tors and made no clear error of judgment, then it necessarily

acted within the scope of its statutbry authority to grant
or deny fee waivers and satisfied whatever procedural require-
ments may exist apart from those discussed supra in connec-
tion with plaintiffs' motion.

In resolving these issues in the instant case the
Court has relied on the correspondence between plaintiffs
and defendant in connection with the FOIA request, as sum-

marized supra, the dcpositions~of AID officials Parker,

Murphy, Dadian and Wheeler, the affidavits and exhibits of
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rcecord with the exception, however, of the unsigned, uncon-
sented, and uncorroborated document entitled "Stipulation,"
which is attached to Exhibit A of plaintiffs' July 19, 1976,
submission. The so-called Stipulation purports to summarizc
interviews of 14 AID employees that plaintiffs' counsel con-
ducted in the presence of defendant's attorney. This "Stipu-
lation” simply does not conform to the requirements of Rule 56 (e)
that affidavits '"shall set forth such facts as would be admis-
sible in evidence." The exclusion from consideration of the
"Stiﬁulation" substantially undermines, of course, the factual
statecment set forth at pages 3 to 7 of plaintiffs' July 19
submission.

In the three letters from AID officials to plain-
tiffs regarding pléintiffs' fee waiver request, the agency
specified two basic reasons for refusing to waive fees. These
include (1) the magnitude of the estimated search time and
the resultant magnitude of the anticipated seargh fees; and
(2) the impossiﬁility of predicting in advance of the search
whether the documents ultimately produced in response to
plaintiffs' request will contain information of sufficient
interest to the general public to indicate that release of
the information would confer a behefit on the general public.
Both of these reasons seem to this Court perfectly relevant
and adequate grounds for the agency's conclusions. The
diversity of the types of information sought in plaintiffs'
request, plus the breadth of the request and the number of
the persons inquired about in the request compel the con-

clusion that the documents' content will wholly determine
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whether their production confers a public benefit. At this
point it appears that pldlntl Ls' FOIA request might simply
result in the production of a hodge podge of misccllnny of
no interest to the public at large.

Plaintiffs hcrein do not deny the appropriateness
or sufficiency of the considerations cited by the AID offi-
cials. Instead they argﬁe that on the facts of this case
the agency acted irrationally in conclud;no that the search

time would be gr reat, and by failing to recognize that the

public. 1In so arguing, however, Plaintiffs reveal a eritical
assumptlon underlying their claim of public benefit, namely,
that the information sought will reveal improprieties and
inefficiency in certain AID programs. This assumption actually
underscores the Valiéity of the agency S non-waiver decisgion,
for if the information sought should fail to reveal any wrong-
doing or cause for scandal, then release of the information
would not confer even the public benefit that plaintiffs
themselveq envision. On the other hand if the documents

when located by the agency reveal evidence of impropriety,
then it may be that the agency will d301de on the basis of
that evzdeﬂce to waive the fees. At least at that time the

agency will be able to make a vastly more informed decision

than is possible on the basis of the plaintiffs' FOIA request

alone.

As for the plaintiffs’ attack on the adequacy of
the ageney's efforts in formulating the estimate of search

time and costs, it seems highly probable, in the Court's
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view, that the cstimated 1,197 hours might be required to
complete a scanch responsive to plaintiffs' sweeping request.
.'l‘he record herein reveals no evidence to impeach the defendant's
claim that it elicited good faith cstimates of the neceosary
search time by responsible officials in the pertinent offices
of AID. Accordingly, the Court agrecs with defendant that
the reccord reveals no genuine issue of material fact relevant
to the reasonablenecss of the agency's exercise of discretion
in denying the plaintiffs' pre-search request for waiver of
search fees and in requiring a down payment of $2,691.00,
which amounts to one-fourth of the estimated total search

fee. Summary judgment will therefore enter for defendant.

N {Mz\_)

© Judge

Date: Ji}qigul;h, 16 ZQ'yé
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APPENDIX A

PLAINTTUFS' TOIA RUEQUEST

"The requested records now include all written’ corres-
pondence or other written communications between, and written
memoranda or other documents reccording oral or telcbhonc com-
munications ldcatcd with the foregoing written correspondence
and communications betwecn,.and written memoranda or ‘other
documents recording oral or telephonc communications located
with the foregoing written correspondencé and .communications
between AID and any of its officials and employees on the one
hand, and on the other hand:

“l. Representative Otto Passman concerning any inquiry,
interest shown, attempt to influence, use of influence and/or
intervention of his in relation to any program or.finéncing
administered by AID‘énd any AID authorization or appropria-
tion pending in or enacted by the Congress, during the ﬁeriod
January 1, 1964 to the present, and concerning in particular
any requested written correspondence, communications, memo-
randa or documents located at AID's Congressional Relations
Office, as well as any that exist at the offices of the AID
Administrator, Deputy Administrator, and head of AID's popu-
lation and humanitarian assistance program and the Food for
Peace rice export program.-

"2. Murdock Hecad, M.D.; Richard H. Ross; Airlie Founda—
tion; Department of Nedical and Public Affairs of the George
Washington University; Family Hcélth Foundation and Joseph
Beasley, M.D. concerning AID's population and humanitarian
assistance program, now administered by AID in Rosslyn, Va.,

during the Period January 1, 1964 to the present;
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Appendix A
Page 2

"3. Grover Conncll; Conncll Rice and Sugar Company;
Contincntal Grain Company; Cargill, Inc.; Officc -of the Sup-
ply of the Republic of Korca; J.H; Park of thc.forogoing
office; Senator John J. McClellan; General Bustanil Arifin
of the Burcau of Logistics of Indonesia or any member of
that Bureau; Gordon Dore; Supreme¢ Rice Mill of Crowley, La.,
Kim Hak Yul (the late Deputy Prime Minister of South Korea);
former Representative Edwin Edwards, Governor of Louisiana,

concerning the Food for Peace rice export program with par-

A.ticular reference to the interests of Messrs. Passman, McClellan
and Edwards in said program as it is administered by AID from
its national office and from its missions in South Korea,
Indonesia, South Vietnam and Cambodia, during the périod
January 1, 1969 to ghe'présent. |

"4. The number of other persons or entities known to
the head of the Food for Peace rice export program and/or
other responsible AID official(s) to be engaged in the busi-
ness of exporting rice from the United States to the four |
countries mentioned in the preceding paragraph pursuant to
programs or financing administered by AID, during the period
January 1, 1969 to the present.  You agreed to formulate a
.rough estimate of the costs of searching for the records
described in this paragraph.

"5. All requests for Food for Pcace credits for the
purchase of rice during 1971-1975 and all AID responses to
such requests, any memoranda which include any scientific,
technical, social or political data which were preparcd for .
the purpose of, or in any way referred to in evaluating such

requests."



