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MEMO)=tb.NDUM FOR THE SOLICITOR GENERAL 

Re: Harolq_~._ei_sberg _y. U.S. Department 
of -Justj_ce (D. D.C~~ N_~_:_~75-1996). 

TIME LIMITS 

We have requested an extension to June 19, 1978 
for transmitting the record to the court of appeals. 

REC01"J.\£NDATI0NS 

The Federal Bureau of Investigation recornmends appeal. 

l. :recomme-nd appeal.;.. · ·· 

ISSUES INVOLVED 

1. wnether photographs in the possession of a federal 
agency, as to which a third party owns the copyright, are 
"agency records~ under the Freedom of 1nformation Act. 

- 2. If such photographs are agency records, whether 
they are exempted from ma ndatory public copyi!)g by Exemption 
3 and/or~ of the Information Act; 

STATUTES INVOLVED 

1. The federal copyright statute in effect prior to 
January 1, 1978 provide d in pertinent part~ 17 U.S.C. 2, 10 

(1970 ed.): / c/J .. /)/ - ir~~-
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§ 2. Rights of author or proprietor of 
unpublished work. 

Nothing in this title shall be 
construed to annul or limit the right of 
the author or proprietor of an unpublished 
work, at common law or in equity, to 
prevent the copying> publication, or use 

~--- ·--- -. ,, 

of such unpublished work without his consent, 
and to obtain damages therefor. 

§ 10. Publication of work with notice. 

Any person entitled thereto by this 
title may secure copyright for his work 
by publication -thereof with the notice 
of copyright required by this t1tle (17 
U.S.C. 19J; and such notice shall be 
affixed to each copy there6f published or 
offered for sale in the United States by 
authority of the copyright proprietor~§• 

t 

_ 2. _ The _federal copyright statute in effect as of 
.January 1, 1978, provid_es in pertinent part., 17 U.S.C. 102, 
106, 301~ 303, 304: -

· § 102. Subje~t matter of copyright: In general 

(a) Copyright protection subsists, ~n 
accordance with this title, in original 
works of authorship fixed in any tangible 
medium of expression, now known or later 
d eveloped, from which they c an be p erceived, 
r eproduc ed, or otherwise communica ted, either 
directly or with the aid of a machine or device. 
Works of authorship include the following 
categories: 

• 

._ 
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·· {5) pictorial graphic, and 
sculptural works[.j 

§ 106. Exclusive rights in copyrighted 
works. 

Subject to sections 107 through 118, 
the owner of copyright under this title 
has the exclusive rights to do and to 
authorize any of the following: 

(1) to reproduce the copyrighted 
work in copies*~*[.] 

§ 301. Preemption with respect to other 
laws. 

(a) On and after January 1> 1978> all 
legal or equitable rights that are equiva-
lent to any of the exclusive rights within 
the general scope of copyright as specified 
by section 106 in works of authorship that· 
are fi:xed in a tangible medium of expression 
and come within ~he subject matter of copyright 
as specified by sections 102 and 103, ~hether 
created before or after that date and whether 
published or unpublished, are governed 
exclusively by this title. Thereafter, no 
person is entitled to any such right in any 
such work under the common law or statute;:; 
of any State; 

• * § • 
(d) Nothing in this title annuls 

or limits any rights or remedies under 
any other Federal statute. 

- -.:.--: 

t 

1 . ---~-~-: .::-:._ Pt~ 7 ;:._..:_:: .... :.,~ ~ -;_;- -~~"·_: ... ;;~~--:. :-{ - -:-.. ·-~ ; ,:_:~-.-i-..-"=~~·~·-~ .;~~->-;· -~~---~-i::~·~.:~.~::~ ~;,---~:: ::_ ~-.-:,.~;---~-::.7,--:, i~• ~-.". _----~~----~;.:-. .. . < . ...:: ~~ ~:~: .. ~. Y-4 - -~-- : •. --- . . 



( ' 

i 
i 
r 
E. 

F t · 
L 

I. ' . 

' 
-ii' ; 

-:: 

. ' ..... \, 

l{ -
. 

§ 303. Duration of copyright: Works 
created but not published or copy­
righted before January l> 1978. 

Copyright in a work created before t 

' · January 1, 197 8, but not theretofore in 
the public domain or copyrighted, sub­
sists from January 1, 1978, and endures 
for the term provided by section 302. § • * 

§ 30~. Duration of copyright: Subsisting 
copyrights. 

(a) Copyrights in Their First Term 
on Janua~y 1, 1978. -- Any copyright, the 
first term of which is subsisting on 
January 1> 1978, shall endure for twenty­
eight years from the date it was originally 
secured***· 

3. The Freedom of Information Act, 5 U.S.C~ 552> 
provides in pertinent part: 

§ 552(a)(~)(B). 

On complaint, the district court of 
the ·United States* 1 ~ hai jurisdiction 
to enjoin the agency from withholding agency 
records and to order the production of any 
agency records improperly withheld from the 
complainant.••§ 

§ 552(b). 

(b) This [Act] does not apply to 
matters that are --

* * 

(3) specifically exempted from disclosure 
by statute~* 1 , provided that such statute 
(A) requires that the matters be withi~eld 
I'rorn the public in such a m~Dner as to · 
leave no discretion on the issue or (B) 
establishes particular criteria ror withholding 
or refers to particular types of matters 
to be withheld[.]. 

. - --. - - - . ------ . -- -- .: .. - - - - -- -- - -- ---- -- -- - - .. -
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(lJ) trade secrets and co:m.,uerc1al or 
financial information obtained from a 
person ,and privileged or confidential[.] 

STATEMENT t 

1. On November 28, 1975, plaintiff Weisberg commenced . 
this action under the Freedom of Information Act seeking 
among other things copies of all photographs in the 
possession of the FBI, from whatever source, taken at 
the scene of the assassination of Dr. Martin Luther King 
on April lJ and 5, 1968. During the course of this lawsuit 
the FBI was advised by its Memphis Office (in a memorandum 
of April 9, 1976) that that Office had been furnished (1.n 
late April, 1968) with 107 photographs of the crime scene 
taken at the vicinity of the Lorraine Motel by Life Magazine 
ph~tographer Joseph Louw. Some of these photographs appeared 
in the .April 12, 1968 issue of Life Magazine. - The Memphis· 
Office suggested that release of the photographs to'Weisberg 
be initialiy cleared with the pho~ographer or his employer 
(Time Inc~) (Att. lJ, Weisberg aff.). Thereafter the FBI 
checked with Time, Inc. (through its Director of Editorial 
Servites~ Mr. Richard Seaman) and was advised by the latter 
that Time, Inc. had · no objection to having the photographs 
viewed, ."but would object to having them removed from FBI 
files or copies .being made." ·Mr. Seaman stated that requests 
for copies should be directed to Time (Att. 5, Weisberg 
arr.). On the basis of this letter the FBI permitt e d We isberg 
to view the 107 photographs. FBI Director Kelley advised 
Weisberg's lawyer that the photographs were the property. 
of Time, Inc., that Time, Inc. had not granted authority to 
the FBI to release copies of the photographs, _that extra 
copies should be requested directly f~om~ime, and that the 
copies in the posse ssion of the FBI were protected bi 
Exemptions 3 and 4 of the Information Act (Att.~ 6, 
Weisberg aff.). 

'Weisberg then corrununicated directly with lJ'irne·> .Inc. 
requesting copies of the 107 photographs (Att. 8, Weisberg 
aff.). Time, Inc. responded, offering to prov.ide .8 "· x 10" 
prints of e ach of the 107 photog r 2.phs at its sta n dard price 
of $10 p e r print, without reproduction rights_·· 1/ This 

1/ Time provided Keisberg with •contact prints• of all 107 I 
photog r 2.phs to assist him in sel e cting which prints. he wanted ·.·.·:- r~ 
(Att. 18, Weisbef g aff.). 

·- · .. --~--

-----·-· - -··-·· · ·-
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· letter further noted that book publication rights had been 
reserved by the photographer., Mr. Louw (Att. 10., Weisberg 
aff.). Weisberg did not agree to pay the price set by 
Time., and therefore pursued his attempt to obtain copies 
of the 107 photographs through his pending Information Act' 
lawsuit against the FBI. (The FBI's standard charge for 
reproducing non-e:xernpted government photographs is $ • .1.jO 
per print). 

The government moved .for partial summary judgment, 
arguing that its copies of the 107 photographs> as to 
.which Time., Inc .. owned the copyright., were not subject to 
public copying under the Information Act. The government 
attached to its motion a letter of September 13, 1977 from 
the associate counsel. for Time, Inc. (Harry Johnston, Esq.). 
This letter stated: 

Time Incorporated is the copyright 
proprietor., in trust for the photographer., 
of the 107 photographs taken by Joseph Louw 
in Memphis.,. Tennessee, 1n April of 1968. 
The . photographs pertain to events ~nd cir- · 
cumstances surrounding the death of Martin 
Luther King, Jr., and were lent to the FBI 
1n _connection with 1 ts investigation into . the 
King assassination .. At no time have any 
rights to reproduce or copy the photographs 
been granted to the FBI • 

* . .. • 
-

Time., Inc. has offered, in correspondence 
'With Hr. Weisberg., to :rr.ake as many prints o.f 
any of the photographs as he desires at our 
sta ndard print charge. This is the same rate 
as any customer for Time, Inc. prints would be 
charged. 

* 

For the rea s ons r efl e cted in this 
letter, Time , Inc. oppose s any copying of 
the Louw photographs by the FBI . 

.... ,.. . :. . · .... ~: . .. 
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In its memorandum in support of summary judgment 
the government argued not only Exemptions 3 and 4, but 
also that materials.subject to a third party's copyright 
were not "agency records" under the Information Act. 
Plaintiff' filed his . own motion for surmnary judgment. • 

2. In an opinion issued on February 9, 1978, the 
district court denied the government ts ·motion for surrunary 
jud&Tient and granted plaintiffts motion. The court rejected 
the government's argument that the photographs were not 
"agency records." The court observed that law enforcement 
materials obtained from the public had always been considered 
agency records. · 

The court also rejected the government's argument that 
Exemption 3 applied. On this matter the court held that 10~ 
of the 107 photographs qualified merely for "common law" · 
copyright protectionJ and were thus not exempted "by 
statuten under Exemption 3. As for ·the remaining 3 photo­
graphs, which the court considered to be subject to 
statutory copyright, the court held that the plaintiff's 

------

pledge to use the photographs for "scholarly" purposes qualiried 
as a ".fair use"; that such use could be asserted in an 
Information Act suit; and, hence, that there was no · 
exemption of the photographs urider the copyright statute in 
th.is particular · case. · 

Finally, · respecting Exemption .ti, the court considered 
that the photographs were not "com.mercial information" 
und~r prior Circuit.precedents requiring a narrow construction 
o.f the e~emptions; 

. DISCUSSION 

We believe that information in the possession of the 
government, as to which a third party holds a copyr~ght, 
should be deemed not.subject to mandatory public copying 
under the Freedom of Information Act. ~nether this result 
is reached by holding that such information does not 
constitute an "agency record>" or by holding t ha t it is e.:xempt 
I'rom the Informa tion Act under either Ex empt ions 3 or~' ~s 
not critical. Th~ important p oint in this case of rirst 
impres~ion is. that the.Information Act should not be applied 
so as to diminish copyrights of third parties, simply because 
the_ govern.,rnent happens :to possess such materials. 

-- - -- ---------
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1. One way to reach this result is simply to hold . 
that copyrighted materials in the possession of the govern- ~ 
ment are not "agency records" under the Information Act. - -­
The Ninth Circuit adopted this approach in dealing with an -~ 
analogous problem in SDC Development Corp. v. M2thews> 542, . 
F. 2d 1116 ( C .A. 9 > 1975). In that case the National Library 
of Medicine Act authorized the Library to charge for 
providing the public with medical literature data. The 
Library's charge for sale of its entire computer-stored , ~"= ~- ~­
data bank was $50>000, a charge reflecting the Library's· :· _,_,.-·_. _ -
substantive expenses in developing the data. Plaintiff 
sought the same material at a simple reproduction charge of 
$500, on the basis that the data constituted "agency records" 
under the Freedom of Information Act. The Ninth Circui.t> 
in an effort to prevent emasculation by the Inforrr.ation Act 
of the substantive cost-recovery policy incorporated by 
Congress into the National Library of Medicine Act, held 
that the Libraryfs stock-in-trade did not constitute agency · 
records. 

In this case the district court apparently assumed 
the government's position to be that "agency records" 
1.nclude only government-generated materials and does. not 
include materials "submitted" to the government. I:f 'that 
v 2s the government's argument it went too far. Obviously, 
.agency records includes govern..'Tlent-generated materials and 
also most i terns which are· "submitted" to government. But . 
11 agency records" sho.uld ·not include copyrighted materials · 
which are in the possession of the gove:rnment. 2/ Copyrighted 
materials are hardly what Congress intended the .government 
to copy for the public when it enacted the Infofroation Act. 
There is no sou.Dd reason why the interests of copyright 
owners should be diminished simply because_ the government is 1.n 
possession of copyrighted materials. To avoid this result 
the ·term "agency re~ords" in the Freedom of I n formation Act 
should be d e emed not .to encompass copyrighted . ~aterials in · 
the posse ssion of the government. · To obtain copies of such 
materials the request6r should obtain them from the copyright 
holder, or its authorized dealers. -

2/ A more :familiar example would be a copyr~ghted book in a 
government library. . .... : ~ .... ., . ::.·· 

. -· - ·- - - ---·-~----··----- ------·--·-----·----- - ·- - -
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2. The same result can be reached by holding that 
copyrighted materials in the possession of the government 
are exempted from the Information Act .. by Exemption 3. This 
exfmption excludes from the coverage of the Act matters 
that are "specifically exempted from disclosure by statute•§ 
The cqpyright statute gives the copyright holder the exclu~ive 
right tci copy materials subject to his copyright. 17 U.S.C. 
106(1). This provision appears to be a "specific" enough 
statutory prohibition against non-holders of the copyright 
( including the governrr,ent) 3/ from copying such materials 
for public dissemination. ~7 

The district court's holding that 104 of the 107 photo­
graphs did not qualify for statutory copyright -- since 
these photographs (previously unpublished) were allegedly 
subject to a mere ncomnion law" copyright -- rcay have been a 

· viable argu~ent prior to January 1, 1978, but it is nbt a 
viable argument there~fter~ As ~f January l, 1978, all 
common law copyrights, if they meet the substantive criteria 
of the new copyright law, 17 U.S.C. 102 (whi6h these photo­
graphs do), are ,converted to statutory copyrights. 17 U.S.C. 

·.30l(a)., 303. The district court .....-as bound in a suit for an 
injun~tion to apply the federal law in effect at the time ~t 
rendered its opinion (February 9, 1978), and so must ·an 
appellate court. Cf. Bradlev v. Richmond School Board~ ~16 
U.S. 696, 711 (1974). Considering the law no~ in effect, 
all 107 photographs are -n_specifically exempted from disclosure 
by statute," unde~ Exemption 3, if, as we have pointed out,. 
the copyright statute qualifies as an Exemption 3 stat~te. 

The district .court held that Exemption 3 nevertheless 
did not apply (even as to the three photographs it viewed 
as being copyrighted by statute) because it viewed 
plaintiff rs prospective ·.scholarly use of the phot?graphs 
to be "fair use." (".Fair use" is a traditional court-applied 
limitation on the copyright ho1der's exclusive rights, and 
is now codified in the hew statute, 17 U.S.C. 10!~) The 
district court considered that the "fair .use" doctrine 

. . . . . - . . .. . . ... .. . . ... . . . - . . . . . ... . 

3/ See 28 U.S.C. a.IJ98(b)" ·(government liable ·1n damages :for 
its infringement pf .copyr~ghts). 

~/ Copying or duplication of information is the normal method 
of disclosure to the public under the In.formation Act, and 1s 
what plaintiff wanted here_ See 5 U.S.C. 552(a)(~)(A) . 

.. . -- -~-- ---- ---···· ·------~ -·- --·----·- -·------ ---------
,.-- .. - - - - ----·- ··- - - · · -·- --- --- -- _H _ ____ H_"_ o -· ------ ...... ........ ... ____ _ 
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consituted a "discretionary" authorization for the government 
to disseminate copyrighted materials in appropriate cases~ 
and for· this reason 1 t concluded that the government's 
reliance on the co~yright statute in this instance did not 
m~et the requirement of proviso (A) of Exemption 3. t 

Provisb {A) of Exemption 3 limits the ~xemption to 
statutes which "require[ . ] that the matters be withheld 
from the public in such a manner as to leave no discretion 

·-

on the issue[.]" The district court's reasoning appears ·-:.·-
to be wron~. The possessor of a copyrighted work has no ·:;: 
discretion under the copyright statute to make copies of it 
for outsiders, even if the outsider intends to limit his 
use to fair use. The fair use doctrine permits the possessor 
of the copyrighted ~ork to make "fair use" of it primarily 
for himself (or in-hou~e); it does not permit copying · 
for "fair use" of outs1ders who would normally purchase fro~ 
the copyfight holder, or its dealers. 5/ . Otherwise, the 
copyright holder's market could be completely undermined. 
See 17 U.S.C. 107(4). Thus, the photographs at issue here . 
are subject to statutory copyright regardless of the use 
contemplated by particular members of the public., and are 
statutorily "exempted" from routine copying (for public 
dissemination)> so .far as the governroent is concerned under 
Exemption 3, without qualification. 6/ 

5/ See Leon v. Pacific Tel. & Tel. Co., 91 F.2d 484, ~86 
{C.A. 9,-r§37). With respect to the practice of photocopy 
loans by libraries, see generally Williams & Wilkens Co. v. 
United States, ~87 F.2d 1345, 1349, 1354-55 (Ct. c1;), 
.affirmed by an equally divided Court, ll20 U.S. 376 (1975); 
17 u.s.c. 108. 

6/ Furthermore, leaving aside the interests of copyright owners 
it is not a proper function of the government to determine 
applicability of the Information Act based on asserted uses 
by individual requesters of information. The intended uses · 
and needs of individuals requesters under the Information Act 
are immaterial to their rights under the Inforrr.~tion Act -- all 
members of the public are treated the same for Information 
Act purposes. NLRB v. · sears, Roebuck & Co., 1J21 U.S. 132, 
143 · n. 10 (1975-Y:-It cannot be assUI;;ed that all members o:f 
the public who request copyrighted materials in the possession 
of the government ";ill limit their ov,;n use to u .fair usen. The 
government should not have to litigate this question on a 
case-by-case basis under the Information Act. 

-- - ·-- - -- -- . . · - - .. ----· ------ - . -- ·---- -------------------­---
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For these reasons, Exemption 3 should be held to 
exempt from the Information Act any materials in the 
possession of the government as to which a third party 
owns the copyright. Such materials should be deemed to 
be "specifically exempted from disclosure [i.e., from 1 
copying for public dissemination] by statute [the copyright 
statute]." The only copyright issue which should be subject 
to possible litigation in an Informatiort Act suit would be 
whether the third party does own the claimed copyright. If 
the requester of documents in the Information. Act suit 
wants to litigate that question, he should be required 
to join the copyright claimant, and litigate the issue 
directly with it. No issue of "fair use" should be 
litigated in an.Inforfuation Act suit. (That iisue should 
be limited to suits exclusively between the copyright holder 

· and the user.) 

3. The Exemption 1.J ' 1corrnnercial informationn exemption 
should be deemed an alternative avenue for reaching the 
saTDe result. · To the extent that copyrights have commercial 
value to the holder, the copying of such materials by the 
government, for any member of the public requesting the s2 .. me, 
obviously deprives the copyright holder of potential · 
remuneration. Moreover, copyrighted materials should be 
deemed to be nprivileged" from unconsented copying, within 
the meahing of Exe~ption ~. · 

~. In this case plaintiff never disputed that Time, 
Inc. held the copyright to all 107 photographs. Th~t 
underlying fact was accepted by the district court. Plaint1..ff''s 
suit should have been dismissed simply on tre basis that the 
Informat~on Act.does not apply to copyrighted mater~als in 
the possession.of the government> whether because such 
materials are not "agency records>n or because they are 
exempted by Exemptions 3 or -4. 

The oistrict court's disposition.of this case totally 
fails to recognize the legitimate interests of copyright 
holders, as protected by· .congress. It treats the Intormation 
Act as a tool by which any indiv~dual member of the public 
may obtain copies of {upon an advance declaration pf his 
"fair use" of) copyrighted materials in the possession of 
the government. Neither the InformatioP.. Act nor the copy­
right laws contemplate such a result. 

.. 
-~- - -

-.-.·- ·:~.·J-)' .. -- .. -.... . · _. ___ :.;· .:~--··--.-
·· •• · ;;: . ... -,r -:·. ·:~, -

-- ------ - --------- ---·-- . ------------ -------- --- ------·----- . --
--------- .... -- -·-----. - ----- -- ----- ----~-------... --- .. - -·-- ---- -

. · ···· ---_.,.. ...... _ .. - ---- ---- -- .. 



C 
- 11 -

CONCLUSION 

For the reasons set forth herein, the judgment of 
the district co~rt should be appealed. 

I • 

BARBARA ALLEN BABCOCK 
Assistant Attorney General 

Civil Division 

By: 
Irving Jaffe 

Deputy Assistant Attorney General 
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