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' HAROLD WEISBERG,

U.S. DEPARTMENT OF JUSTICE, RE C El \ E D

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Plaintiff,

V. : Civil Action No. 75-1996 ‘

'JAN 121981
VEY, Clerk

Defendant

JAMES F. DA

MOTION FOR AN ORDER COMPELLING DEFENDANT TO DISCLOSE
RECORDS OF THE CIVIL RIGHTS DIVISION PERTAINING TO |
THE ASSASSINATION OF DR. MARTIN LUTHER KING, JR.
AND RELATED MATTERS: OR, ALTERNATIVELY, REQUIRING
AN INVENTORY AND A DETAILED JUSTIFICATION, ﬁ
ITEMIZATION AND INDEXING UNDER VAUGHN V. ROSEN :

Comes now the plaintiff, Mr. Harold Weisberg, and moves the
Court for an order compelling defendant to disclose all records inj
the possession of, or subject to the control of, the Civil Rights
Division of the Department of Justice that pertain to the assassi—f
nation of Dr. Martin Luther King, Jr., any investigation into Dr.
King's assassination, and related matters (the Memphis Sanitation
Workers and the Invaders) not heretofore provided, including, but
not limited to, all records in the following specified files:

1. DJ File No. 144-72-662;

2. DJ File No. 95-100-473;

3. DJ File No. 41-157-147;

4. DJ File No. 23680-4-1;

5. DJ File No. 144-19-0;

6. "Trial File"

7. "Inves. File"

8. Folder containing memoranda and FBI reports on the Memphis
Sanitation Strike of March-April, 1968, described in the July 13,
1976 affidavit of Mr. Stephen Horn;

9. Folder containing memoranda from Director J. Edgar Hoover

to the Assistant Attorney General of the Civil Rights Division con-



ﬂcerning the progress of the investigation of Dr. King's assassina—?
[y !
Etion, as described in the July 13, 1976 affidavit of Mr. Stephen |
Horn;
10. Reports of the Royal Canadian Mounted Police pertaining
to their part of the investigation into the assassination of Dr.
. Martin Luther King, Jr., as described in the July 13, 1976 affida—i
ivit of Mr. Stephen Horn;
11. Reports of New Scotland Yard concerning their part of
?the investigation, as described in the July 13, 1976 affidavit of
 Mr. Stephen Horn; and

12. Tﬁo loose folders of correspondence and memoranda per-
taining to the assassination investigation, as described in the
‘July 13, 1976 affidavit of Mr. Stephen Horn.
Alernatively, plaintiff moves for an order requiring defen-

dant to submit to the Court and to him an inventcry and detailed

justification, itemization and indexing under Vaughn v. Rosen,

157 U.S.App.D.C. 340, 484 F.2d 820 (1973), cert. denied, 415 U.S.

977 (1974), including a description of the contents of each docu-
ment alleged not to be within the scope of plaintiff's April 15
and December 23, 1975 requests.

A Memorandum of Points and Authorities, proposed Orders, and
and affidavit by James H. Lesar are attached hereto.

Respectfully submitted,

JAMES H. LESAR -
2101 L Street, N.W., Suite 203

Washington, D.C. 20037
.Phone: 223-5587

Attorney for Plaintiff



CERTIFICATE OF SERVICE

| I hereby certify that I have this/é&th day of January, 1981,
‘mailed a copy of the foregoing Motion to Compel Defendant to Dis-
close Records of the Civil Rights Division; or, in the Alternative,
to Require an Inventory and a Detailed Justification, Itemization
and Indexing under Vaughn v. Rosen to Mr. William G. Cole, Attorney,
Civil Division, Room 3137, U.S. Department of Justice, Washington,
D.C. 20530.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA .

I
HAROLD WEISBERG,
Plaintiff, :

V. : Civil Action No. 75-1996

U.S. DEPARTMENT OF JUSTICE,

Defendant :

MEMORANDUM OF POINTS AND AUTHORITIES

l It is axiomatic that in a Freedom of Information Act case
'the agency must prove that each document that falls within the

class reguested either has been produced, is unidentifiable, or

is wholly exempt. National Cable Television Association v. F.C.C.

156 U.S.App.D.C. 91, 94, 479 F.2d4 183, 186 (1973). 1In this case
it is apparent from the facts set forth in the attached affidavit
of James H. Lesar that there is é considerable volume of records
'pertaining to the assassination of Dr. King that remain withheld

by the Civil Rights Division. For example, the April 17, 1980,
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letter of Mr. Quinlan J. Shea, Jr., Director, Office of Privacy and

Information Appeals, to Mr. Weisberg relates that Department of
‘Justice File No. 944-72-662 contains eight sections of records.
(See Attachment 1 to Affidavit of James H. Lesar submitted here-
'with) This indicates that some 1,400 to 2,200 pages in this file
~alone have been withheld from plaintiff. Records in other files
which are described in the Lesar affidavit also remain withheld.
Such records cannot properly remain withheld absent a particular-
ized, nonconclusory, and detailed justification for such with-

holding. Vaughn v. Rosen, 157 U.S.App.D.C. 340, 484 F.2d 820

(1973), cert. denied, 415 U.S. 977 (1974). ©No such showing has

been made.



There is some reason to believe that defendant is contending
that the records described in the Lesar and Horn affidavits that
have not been provided to plaintiff are not within the scope of
his Decemver 23, 1975 request. Even if plaintiff's December 23rd
request is construed as narrowly as possible, it is impossible thag
the withheld Civil Rights Division materials do not contain materi-
als responsive to this request. For example, it is difficult to
conceive how the "folder containing memoranda and FBI reports on
the Memphis Sanitation Strike of March-April, 1968" cannot contain
materials responsive to item 27, which is for reports on the
unions, union officials, and union employees involved in the
garbage strike. Similarly, it is not conceivable that three files:
containing reports of the Royal Canadian Police, the Memphis Po-
lice, and New Scotland Yard do not contain materials responsive to
‘item 13 of the request, which is for "All records pertaining to
any alleged or contemplated witness, including any statements,
transcripts, reports, or memorandums from any source whatever."
Even if this were not true, the affidavit of Stephen Horn attests
only to having reviewed Civil Rights Division files in the light of
plaintiff's December 23, 1975, and makes no mention of having sub-
jected them to the''scrutiny required by plaintiff's April 15, 1975‘
request. At a minimum, therefore, what is regquired is a Vaughn
showing which will enable to the Court and plaintiff to determine
which of the withheld CRD materials fall within the scope of his
requests.

A preferable solution to the problem of defendant's recalci-
trance regarding CRD files is for the Court to order defendant to
promptly disclose all materials described in the Horn and Lesar
affidavits. In the first place, early in this case the Court it-
self construed plaintiff's requests as including all materials on
Dr. King's assassination. Second, the Federal Bureau of Investiga-

tion adopted a similar interpretation with regard to its Headquar-



}ters MURKIN records, even though a narrower interpretation would
‘have resulted in the release of fewer documents. Third, plaintiffj
has relied upon the broad construction placed upon his requests by
the Court and will be detrimentally affected if the Court permits
different components of the Department of Justice to construe his
identical requests differently. For example, if plaintiff does
'not succeed in obtaining these records through this case he will
be forced to make a new request in the broadest possible terms and |
‘then file suit, thus causing him additional expense and delay.
Given plaintiff's age and 1ll health, the intent of Congress that
FOIA should effect the speedy release of information, and the factf
that defendant has acknowledged to a congressional committee that
plaintiff has reason to complain about its refusal to process his
Freedom of Information Act requests,i/ such a result would be un-
conscionable. Rather ‘than continuing plaintiff's ordeal any longer,
the just, speedy, and inexpensive determination of this case will
be best served by ordering defendant to provide all the materials
identified in the Lesar and Horn affidavits without further delay,
subject only to the assertion of proper claims of exemption under
5 U.S.C. § 552(b).

Respectfully submitted,
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7 JAMES H. LESAR
/2101 L Street, N.W., Suite 203
’ Washington, D.C. 20037
Phone: 223-5587

Attorney for Plaintiff

1/ See "Agency Implementation of the 1974 Amendments to the Fred-
dom of Information Act,"” Report on Oversight Hearings,
Subcommittee on Administrative Practice and Procedure of the
Committee on the Judiciary of the United States Senate,

95th Congress, 2d Sess., at p. 71. ({(Exhibit 1)



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,

o

Plaintiff,

V. : Civil Action No. 75-1996

U.S. DEPARTMENT OF JUSTICE,

Defendant :

AFFIDAVIT OF JAMES H. LESAR

I, James H. Lesar, first having been duly sworn, depose and

say as follows: |

1. I am the attorney for the plaintiff in the above—entitled;
cause of action. |

2. In preparation for this affidavit I reviewed the documents
which the Civil Rights Division of the Department of Justice pro-
vided to plaintiff on April 24, 1976, July 16, 1976, and September
20, 1977. I also reviewed pertinent records filed in this case,
such as the July 13, 1976; affidavit of Mr. Stephen Horn.

3. The records released by the Civil Rights Division (CRD)
contain a number of references to other files which appear to be
pertinent to the assassination of Dr. King and its investigation.
Specifically, the documents released by CRD show the existence of
of the following files on the assassination of Dr. Xing and its
investigation:

a. DJ file No. 144-72-662;

b, DJ file No. 95-100-473;

c. DJ file No. 41-157-147;

d. DJ file No. 23680-4-1;

e. DJ file No. 144-19-0;

£f. a "Trial File" and

g. "Inves., File



4. Mr. Weisberg has been provided with approximately 200
pages of CRD records in this case. Most of these records appear
to have come from DJ file No. 144-72-662.

S. On three occasions Mr. Weisberg has moved to reguire a

Vaughn v. Rosen showing by CRD, The Department resisted each of

these motions. None of the motions has been acted upon by the
Court,

6. The attached April 17, 1980 letter from Mr. Quinlan J.

Shea, Director, Office of Information and Privacy Appeals, %O Mr.

Harold Weisberg states that a member cf Mr. Shea's staff "recently

encountered a partially classified Civil Rights Divisionlfile,

Number 144-72-662, consisting of eight sections and covering the
period from late 1967 through the middle of 1969, which pertains
to the King assassinatioﬁ . ngg Attachment 1) Assuming

that a section of Justice Department records is comparable in

volume to a section of FBI records, this description indicates tha

there are between 1,600 to 2,400 pages contained in £f£ile No.

144-72-662. This would indicate that there are perhaps as many as

2,200 pages from +his one CRD file alone which should have been
provided plaintiff but have not.

2. In addition to listing two of the numbered files listed
in paragraph 3 above, the July 13, 1976 affidavit of Mr. Stephen
Horn includes the following files:

a. "A folder containing memoranda and FBI reports on the
Memphis Sanitation Strike of March-April 1968."

b. "A folder containing memoranda from Director J. Edgar

Hoover to the Assistant Attorney General of the Civil Rights Divi-

sion concerning the progress of the investigation of Dr. King's
assassination.”
c. "Reports of the Royal Canadian Mounted Police pertaing

their part of the investigation.”
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d. "Reports of the Memphis Police Department concerning
their part of the investigation."”

e. "Reports of New Scotland Yard concerning their part of
the investigation."

£. "Two loose folders of correspondence and memoranda per-
taining to the assassination investigation.”

(See Attachment 2, Affidgvit of Stephen H&fn, executed July 13,
1976)

8. On the basis of the present record it is not possible to
ascertain whether any materials have been provided Mr. Weisberg
from any of the files listed in paragraph 7 above. However, I
can state that it is not possible to identify any of the records
which have been furnished as coming from the files described in
paragraph 7(a) and 7(c) through 7(e).

9. Because neither Mr. Horn nor the Department of Justice
has provided any description of the volume of records contained in
the various files described in Mr. Horn's affidavit, it is not
possible to ascertain their volume on the basis cf the present
record. And except for the revelation about the approximate
volume of file No. 144-72-662 that is contained in Mr. Shea's \
April 17 letter, there is also no basis for estimating the volume
of records contained in the files which I listed in paragraph 1
above.

10. On November 24, 1975,‘the Attorney General of the
United States directed the Civil Rights Division to undertake a
review of the files of the Department of Justice and the Federal
Bureau of Investigation to determine whether the investigation of
the assassination of Dr. King should be reopened. For the next
four months CRD conducted a review of the FBI files on the assassi
nation of Dr. King. CRD has provided no documents which were
compiled as a result of that re-investigation of Dr. King's assas-

sination.
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11. From the foregoing it is clear that the Civil Rights
Division of the Department of Justice possesses far more records

on the assassination of Dr. King than the approximately 200 pages

any justification whatsoever as to why these additional records

/ o Zn
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have not been provided.

it has given Mr. Weisberg so far. The Department has not supplied !

~~FAMES H.  LESAR

DISTRICT OF COLUMBIA

Subscribed and sworn to pefore me this 21lst day of May, 1980.

~
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|

\ NOTARY PUBLIC IN AND FOR
l THE DISTRICT OF COLUMBIA
\

|

|

My commission expires ¥ Commission Dxpired Auguset 31, 1984
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Attachment l_ Lesar Affidavit C.A. No.

75-1996

®Hnited States Bepartment of Justice

OFFICE OF THE ASSOCIATE ATTORNEY CENERAL

WASHINCTON, D.C. 20530

Mr. Harold Weisberg

7627 0ld Receiver Road 17 APR?88O

Frederick, Maryland 21701
Dear Mr. Weisberg:
Enclosed are copies of several documents which were

located by Ms. Kisiel of my staff in a Criminal Division
file -- Number 129-11 -- as the result of a reguest to

this Office. You will note that they seem to be the sort

of substantive records we were never able to locate in
files of the Offices of the Attorney General and Deputy

Attorney General. Based on my own very preliminary review

of the extensive list of the records which comprise this

file (a copy of which, I am informed, has already been pro-

vided to you by the Criminal Division), it seems guite
likely that we have at last located the Department's
repository of such records.

I do not now intend to direct any further effort to
retrieve and review any other AG and DAG materials which
may be in the Criminal Division file. This is because
of my understanding that the Division is already engaged
in processing a request from you and my belief that this

more comprehensive approach -- in which "initial reguest"’

personnel from my Office will probably become involved,
as the result of referrals,. consultations, or both -- is
most likely to serve the best interests of all concerned.
If this creates any problems for you, let me know. For

the time being, I hope that the enclosed documents will ke

of interest to you.

Ms. Kisiel also recently encountered a partially-
classified Civil Rights Division file, Number 144-72-662,
consisting of eight sections and covering the period from
late 1967 through the middle of 1969, which pertains to
the King assassination, and a partially-classified Crim-
inal Division general investigative file pertaining to
Dr. King, Number 146-1-7747, consisting of fifty-four
sections and covering the period from late 1961 through

S
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early 1971. Although you are probably already aware of
these two files, I did want to mention them to you in
accordance with my long-standing promise to notify you

of any Xing or Kennedy materials of which we might
become aware.

Sincerely,

Quinlan J. Shea, Jr., Director
Office of Privacy and Information. Appeals

Enclosures

Welel James Lesar

/



1C i { C.A. No. 75-1996
" Attachment 2 e Lesar Affidavit ‘C .

UNITED STATES DISTRICT CCURT FOR THE

DISTRICT OF COLUMBIA

Harold Weisberg,

Plaintiff . =~ Civil Action No. '75-1996

v,
Department of Justice, AFFIDAVIT

Defendant

N N AN AL s

~

f, Stephen Horn, being duly swo%n, do beréby depose
and state as follows:
In the'course of my duties as an attorney of the Civil
Rights Division, I was given the general assignment to become
~familiar with the Civil Rights Division files pertaining to
the assassination of Dr. Martin Luther King, Jr. Upoa
receipt of the Freedom of Info;mation request of Harold
Weisberg of December 23, 1875, I was assigned to review 211
Pertinent documents in the possession of»the Civil Rights
Division to identify those documents within the purview of
.Hr. Weisberg's request., 1In the course of this review, I
examined the following documénts: |
1. Department of Justice fiie Auﬁber.144-72-662
concerning the assassination of Dr. King, |
2. ;A folder containiné memoranda andﬁFBI reports
on the Memphis Sanitation-Strike of March-April 1958,
3. A folder containing memoranda from Direétor
o J. Edgar Hoover to the Assistant Attorney Géneral of the

Civil Rights Division concerning the progress of the investi-

Fa

gation ol Dr. King's assassination,

(e g NSt EX __(,



4, Reports of the Royal Canadian Mounted Police
pertaining to their part of the investigation.

5. Reports of the Memphis Police Department‘concerning
their part of the investigation. |

6. Reports of New Scotland Yard concerning their
part of the inveétigation. )

7. Department of Justice file number 95—100-473, a
Criminal Division file éertaining to the ext?édition of Jzmes
Earl Ray from Eﬁgland. ; . : 0ty o |

8. Two.loose folders éf éorresponaence and memoranda
pertaining to the assassination investigation.

To the best of my knowledge ané beliéf, obtained
during the performance of my assigned duties, the above list
of materials comprises all of the doéumentg pertinent to
Mr, Weisberg's Freedom of Information request. I am in
possession of no information, direct or indirect, to.lead me
to'beiieve that_there are any other pertinent documents 1in
the possession of the Civil Rights Diviéion or any othef
Division of the Department of Justice.

Aol

TEPHEW hO%y
Attorney /
Department of Justice
Washingteon, D.C. 20530

P

Subscribed and sworn

before me this /3 day of
Jaly, 1976.

Uil ParZlo

Notary Puollc

My Commission Expires 2}anm4¢4;a4;jaf,/527;7
7 r




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,
Plaintiff, :

V. ) Civil Action No. 75-1996

U.S. DEPARTMENT OF JUSTICE,

Defendant

O RDER

This matter comes before the Court on plaintiff's motion to
compel defendant to disclose records of the Civil Rights Division
of the Department of Justice or, in the alternative, for an order

requiring defendant to provide a Vaughn v. Rosen index of said

records. Plaintiff contends that the Civil Rights Division has
many records responsive to his Freedom of Information Act requests
that have not been provided him. He has in fact specified many
Civil Rights Division files which he contends contain recoreds that
are being improperly withheld from him.

The Court finds that it is indeed plausible that the files
specified by plaintiff do in fact contain materials within the
scope of his April 15 and December 23, 1975 requests. However, the
available factual description of these materials is insufficient
for the Court to make a determination as to whether all or only
some of the materials are within the scope of plaintiff's requests.
For this reason the Court concludes that defendant must be re-
gquired to justify any contention that these materials are not with-
in the scope of plaintiff's regquests, or that they are exempt from
disclosure pursuant to 5 U.S.C. § 552(b).

Therefore, it is by the Court this day of .

1981, hereby



-

ORDERED, that plaintiff's Motion under Vaughn v. Rosen to Re-

quire a Detailed Justification, Itemization and indexing of Civil
Rights Division documents pertaining to the assassination of Br.
‘Martin Luther King, Jr., any investigation into Dr. King's assassi-
nhation, and related matters specified in plaintiff's FOTIA requests,
such as the Memphis Sanitation Workers and the Invaders, to the ex—
tent that such records have not heretofore been provided to plain-
tiff is hereby GRANTED; and it is further

ORDERED that defendant shall deliver, within days of
the date of this Order, to this Court and to counsel for plaintiff,
a detailed justification for allegations that any of the above
described materials are exempt from disclosure under the Freedom of
Information Act, 5 U.S.C. § 552(b), or tﬁat they are not within the
Sscope of plaintiff's requests, including an itemization and index
which correlates specific statements in such justification with
actual dccuments or portions thereof; and it ‘is further

ORDERED, that the description of each document withheld in its
entirety shall include its date, title, and subject heading, as
well as the name of the adressee and addressor and a brief summary

of its contents.

UNITED STATES DISTRICT COURT
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U.S. DEPARTMENT OF JUSTICE,

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG, z
Plaintiff,

V. 3 Civil Action No. 75-1996

Defendant

O RDER

This matter comes before the Court on plaintiff's motion to

compel defendant to disclose records of the Civil Rights Division

of the Department of Justice or, in the alternative, for an order

requiring defendant to provide a Vaughn v. Rosen index of said rec%

~ords. Plaintiff contends that the Civil Rights Division has many

records pertinent to his Freedom of Information Act regquests that
have not been provided him. He has in fact specified many Civil

Rights Division files which he contends contain records that are

being improperly withheld from him. After careful consideration of

all the circumstances, the Court concludes that the just, speedy,

and inexpensive termination of this lawsuit will best be served by
granting plaintiff's motion to compel disclosure of the specified

records, subject, of course, to defendant's right to withhold ma-

terials that are properly exempt under the Act.

The Court's decision is compelled by the following findings.
First, early in the long history of this case the Court construed
plaintiff's requests as including all records pertaining to the
assassination of Dr. Martin Luther Xing, Jr. Second, the Federal
Bureau of Investigation adopted a similar interpretation of plain-
tiff's requests and processed all of its Headquarters MURKIN rec-

ords, even though a narrower interpretation would have resulted in
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tthe release of fewer documents. Third, plaintiff has relied upon
;the broad construction of his requests by the Court and will be
‘detrimentally affected if the Court permits different components
‘of the Department of Justice to construe his identical requests
differently. For example, plaintiff would then be forced to make
a new réquest in the broadest possible terms and then file suit,

- thus causing him additional expense and delay. Given plaintiff's
“age and ill health, the intent of Congress in enacting FOIA to
secure the speedy release of nonexempt information, and the fact
'that defendant has acknowledged to a congressional committee that
plaintiff has reason to complain about its refusal to process his
Freedom of Information Act requests, such a result would be uncon-
scionable. Fourth, the July 13, 1976 affidavit of Mr. Stephen
Horn is defective. It fails to state how plaintiff's December 23,
1975 request was construed, yet under any reasonable construction
of it, it seems likely that some of the materials described by Mr.
Horn are well within the scope of this request. For example, it
is difficult to believe that the "folder containing memoranda and

FBI reports on the Memphis Sanitation Strike of March-April, 1968"

described in Mr. Horn's affidavit does not contain materials fall— |

ing within the scope of item 27 of the December 23rd request.
Fifth, and most importantly, Mr. Horn's affidavit is defective be-
cause it states only that he reviewed the Civil Rights Division
materials to determine whether they were responsive to the Decem-
ber 23, 1975 reguest; it does not state that they were reviewed in

light of Mr. Weisberg's April 15, 1975 request.

Therefore, in accordance with the above findings, it is by the

Court this day of , 1981, hereby

ORDERED, that defendant shall, within days of the
date of this order disclose to plaintiff all records of the Civil

Rights Division pertaining to the assassination of Dr. Martin Lu-



1ther King, Jr., any investigation into Dr. King's assassination,
and related matters specified in plaintiff's FOIA regquests, such aé
‘the Memphis Sanitation Workers and the Invaders, to the extent such
records have not heretofore been released to plaintiff. Provided,
however, that defendant may withhold any materials, or portions
thereof, which are properly subject to a claim of exemption under

2 U.8.C. § 552(b)

UNITED STATES DISTRICT COURT



