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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,
Plaintiff,
V. Civil Action No, 75-1996
U.S. DEPARTMENT OF JUSTICE,

Defendant.

M Nt Pt N Pt Mgl Nt e o Ns?

MOTION TO STAY FURTHER PROCEEDINGS
PENDING COMPLETION OF REVIEW

Defendant by and through its counsel, the United States
Attorney for the District of Columbia, hereby moves the Court,
pursuant to subsection (a) (6) (C) of 5 U.S.C. 552, to stay the
above~-captioned proceedings insofar as it relates to paragraph 10
of the amended complaint, pending the completion of the Justice
Depértment's review of the records which have been requested by
the plaintiff in his December 23, 1975 request under the Freedom
of Information Act, 5 U.S.C. 552, as amended by Pub, L. 93-502,

88 Stat. 1561. The grounds for this motion are that exceptional
circumstances exist and the Federal Bureau of Investigation and

the Department of Justice are exercising due diligence in responding
to plaintiff's request.

In support of this motion the Cdurt is respectfully referred
to the affidavit of Quinlan J. Shea, Jr., which is attached hereto
as Defendant's Exhibit A, to the affidavit of Donald L. Smith,
Special Agent, Federal Bureau of Investigation, which is attached

hereto as Defendant's Exhibit B, and to the memorandum of points

and authorities filed herewith.
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ROBERT N. FORD
Assistant United States Attorney
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JOHN R. DUGAN U ru<iA
Aésistant United States Attorney

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that service of the foregoing Motion to
Stay Further Proceedings Pending Completion of Review, together
with supporting Memorandum of Points and Authorities, Exhibits,
and a proposed Order have been mailed to the following cn this 10th
day of August, 1976:

James Hiram Lesar, Esq.

1231 Fourth Street, S.W.

Washington, D.C. 20024
Attorney for Plaintiff

Harold Weisberg

Route 8

Frederick, Maryland 21701
Plaintiff

£
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JOHN R. DUGAN Far ]
Ssistant United States Attorney
Room 3419 U.S. Courthouse
Washington, D.C. 20001
426-7261
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,
Plaintiff
V. Civil Action No. 75-1996
U.S. DEPARTMENT OF JUSTICE, |

Defendant.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF MOTION TO STAY FURTHER PROCEEDINGS
PENDING COMPLETION OF REVIEW

Statement of the Case

This action seeks in reality judicial review of two of
plaintiff's Freedom of Information Act requests directed to the
Department of Justice relating to records pertaining to the assassi-
nation of Dr. Martin Luther King, Jr. The first part of this case
relates to plaintiff's April 15, 1975 request for six (6) listed
categories of information relating to the Department of Justice
records involving the assassination of Dr. King. The second part
of this case relates to plaintiff's December 24, 1975 amendment
to this instant action, wherein plaintiff brought to the attention
of the Court a new and additional administrative request of the
Department of Justice for twenty-eight (28) listed categories of
‘information relating to the assassination of Dr. King (Plaintiff's
Exhibit F).

This motion to stay further proceedings relates to the sub-
sequent request (see Plaintiff's Exhibit F). Counsel for the parties
have appeared before this Court on numerous occasions and we have

discussed the difficulties the FBI has encountered in even



the Department of Justice regarding the handling of cases of

historical interest.

Subsection (a) (6) (C) of 5 U.S.C. 552 provides that

‘3 Less

"[i]f the Government can show excepticnal circumstances exist and
that the agency is exercising dﬁe diligence in responding" to an

@ FOIA request, "the Court may retain jurisdiction and allow the
agency additional time to complete its review of the records" befére
proceeding to the merits of plaintiffs' claim. Although the Depart-
ment of Jﬁstice'has made every reasonable effort to process the
plaintiff's subsequent FOIA request, exceptional circumstances have
precluded the FBI and the Justice Department's Freedom of Information
and Privacy Unit (the Unit) from completing their consideration of
’it. Defendant now moves the Court to stay further judicial pro-
ceedings until the FBI and the Unit have completed their review and
the Deputy Attorney General has acted upon plaintiff's appeal.

In support of this motion, defendant submits herewith affi-

. davits of Quinlan J. Shea, Jr., Chief of the Freedom of Information
and Privacy Unit (Defendant's Exhibit A), and Donald L. Smith,
Special Agent FBI (Defendant's Exhibit B). These affidavits demon-
strate that "exceptional circumstances" exist and that the Department
of Justice is exercising "due diligence" in the initial processing
and appeal of plaintiff's subsequent FOIA request. Moreover, the
affidavit of Mr. Shea discusses the Department of Justice policy
regarding FOIA requests of historical importance-public interest

(paras. 12-13).

Argument
I.
The Court Should Stay Judicial Proceedings

Pending the Completion of the Review and
Subsequent Administrative Appeal of Plaintiff's
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a case precisely on point which supports the instant motion.

Open America v. The Watergate Special Prosecution Force, et al.,

C.A. No. 76-1371, decided July 7, 1976. In an opinion by Circuit
Judge Wilkey, the Court decided a case of first impression, that

is, under what time constraints administrative agencies should be
compelled to act by a Court at the behest of the Freedom of Informa-
tion Act plgintiff. The Court thoroughly reviewed the exceptional
circumstances exception of the statute, §552(a) (6) (C) and concluded
with respect to the Federal Bureau of Investigation that there was
ample demonstration of exceptional circumstances and due diligence.

The Court, in summary, held:

. . . We interpret Section 552(a) (6) (C) to

mean that "exceptional circumstances exist" when
an agency, like the FBI here, is deluged with a
volume of requests for information vastly in

excess of that anticipated by Congress, when the
existing resources are inadequate to deal with

the volume of such requests within the time

limits of subsection (6) (A), and when the agency
can show that it "is exercising due diligence" in
processing the requests. 1In such situation, in

the language of subsection (6) (C), "the court may
retain jurisdiction and allow the agency additional
time to complete its review of the records."” Under
the circumstances defined above the time limits
presribed [sic] by Congress in subsection (6) (a)
become not mandatory but directory. The good faith
effort and due diligence of the agency to comply
with all lawful demands under the Freedom of Infor-
mation Act in as short a time as is possible by
assigning all requests on a first-in, first-out
basis, except those where exceptional need or
urgency is shown, is compliance with the Act.

at pages 20-21.

With respect to the instant case, we submit the affidavit
of Donald L. Smith (Defendant's Exhibit B) amply demonstrates the
exceptional circumstances and due diligence of the FBI relating to

plaintiff's subsequent FOIA request. Rather than quote extensively

from the affidavit, defendant incorporates the affidavit herein by
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Mr. Smith indicates in the affidavit the following:

- . . Based on the preliminary estimate and past
experience in processing FOIA requests, and with
the qualifications set out in Paragraph (10), supra,
in mind, the present rate of processing would allow
the FBI to initiate processing of plaintiff's
December 23, 1975, request within four months, con-
sidering the number of requests on hand and the
FBI's present manpower, and assuming no further
unforeseen difficulties. This is in continuance

of the policy of attempting to give equal and fair
treatment to all requesters despite the exceptional
Circumstances under which the FBI is operating.
(Smith Affidavit, p. 9, Defendant's Exhibit B,
Emphasis added).

Since the affidavit was executed on May 28, 1976, the proximate
starting point for review of this subsequent FOIA request is
October 1, 1976.

With respect to the fact that once the initial process has
begun, the affidavit further indicatgs that it will take approxi-
mately four months to review the December 23rd request and we
respectfully submit that this additional time is reasonable under
the circumstances in view of the numerous categbries of information
requested by the plaintiff in his subsequent FOIA request. Moreover,
once the FBI has completed its review, plaintiff is entitled to an
appeal within the Department of Justice to the office of the Deputy
Attorney General. A special unit has been created for purposes of
administrative appeals in these FOIA cases. The chief of the
Freedom of Information and Privacy Section, Quinlan J. Shea, Jr.,
has submitted an affidavit to this Court with respect to the instant
action. Defendant contends the Shea affidavit likewise demonstrates
the section is making a diligent, good faith effort to close the
gap of its backlog of appeals. The establishment of the unit as a
separate entity is an indication of the Department's commitment to

discharging its obligation under the FOIA. As demonstrated in
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difficulties in securing personnel to review the§e FOIA cases.
o Nevertheless, the unit has made great strides and should be given
. the opportunity to consider the merits of any appeal taken by the
plaintiff in this case. As indicated in the Shea affidavit, "A
reversal or a substantial modification of the initial response to the

request for Justice Department records results from this procedure

g R

in over 50% of the cases appealed to the Deputy Attorney General.

(Defendant's Exhibit A, p. 7). Because Mr. Shea's unit does not

S

have the resources to conduct an initial review of plaintiff's
FOIA request, it will not act on plaintiff's appeal until the FBI
has completed its processing of the request. (Ibid., para. 17);

However, with respect to any appeal taken from decisions of
the Civil Rights Division and/or the Criminal Division, the unit
will consider merits of the appeal prior to awaiting the FBI review
of the records under their control. L

Finally, the Smith and Shea affidavits demonstrate that there
are numerous requests and appeals which preceded plaintiff's and
there is nothing to suggest that the Department will not give plain-
tiff's December 23,1975 FOIA request the same careful attention that
others receive, when it is considered in due course. The Dgpartment
has been acting with due diligence under exceptional circumstances.
Oniy the unanticipated flood of FOIA requests, coupled with unavoid-
able staff shortages during the start-up period following enactment

of the 1974 Amendments, have prevented the Department from responding

to plaintiff's request in a more timely manner. The FOIA contemplates

1/ Defendant's counsel has filed a response to plaintiff's
motion for certification of compliance with respect to the two
divisions and one office within the Department of Justice, wherein
plaintiff sought an order requiring documentation of the considera-

tion of plaintiff's December 23, 1975 FOIA request. As demonstrated
in the affidavite and avhihita addambhad +£hacemdm [P I, ST T S



that where, as here, an agency has committed all available and
appropriate manpower to the task, but cannot practicably meet
the Act's time limits, it should be permitted to make its deter-
mination before the Court considers the case. Indeed, the Depart-
ment's decision may make this judicial proceeding unnecessary or,
at a minimum, greatly narrow the issues for a judicial resolution.
As the Supreme Court has noted:
7~ A complaining party may be successful in
vindicating his rights in the administrative
process. If he is required to pursue his
administrative remedies, the courts may

never have to intervene. (McKart v. United
States, 395 U.S. 185, 195 (1969).

A decision by the Court to adjudicate this case before the Deputy
Attorney General has had an opportunity to make his determination,

or to require the Department to consider plaintiff's appeal out of

sequence, would give plaintiff an advantage not enjoyed by the other

prior requests. See especially Open America, supra, at p. 17.

Conclusion

For the foregoing reasons, the Court should grant defendant's

motion to stay any further judicial proceedings until the FBI has
coﬁpleted its review of plaintiff's FOIA request and the Deputy

Attorney General has acted on plaintiff's appeal.

0 ot

EARL J{ SILBERT
United States Attorney

ROBERT N. FORD
Assistant United States Attorney
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

1LAR0OLD WEISBERG,
Plaintiff,
v CIVIL ACTION NO. 75-1996
DEPARTHMENT OF JUSTICE,

Defendant.

AFFIDAVIT OF
QUINLAN J. SHEA, JR.

I, Quinlan J. Shea, Jr., being duly sworn, do hereby
depose and state as follows:

11 I am Chief vf the Freedom of Information and Privacy
Unit, Office of the Deputy Attorney General, United States
Department of Justice. The Unit is responsible for pro-
cessing internal administrative appeals to the Deputy
Attorney General under t'ie Freedom of Information Act,
including an appeal by Harold Weisberg plaintiff herein,
dated January 18, 1976. The statements‘made‘herein are
based upon personal knowledge obtained in the course of my
official duties. |

2. The Freedom of Information and Privacy Unit became
operational within the Office of the Deputy Attorney General
on.March 10, 1975. The text of the order establishing the
Unit is set forth at 28 C.F.R. §0.18 (1975). The Unit was
then known as the Freedom of Information Appeals Unit. Its
primary obligation was to assist the Deputy Attorney General
in making recommendations to the Attorney General concerning
the disposition of appeals resulting from decisions on
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August l; 1975, the Attorney General delegated to the Deputy
Attorney General authority‘to decide appeals under the Act.
A copy of this Order is attached as Attachment A. I then

3 assumed the role of furnishing advice to the Deputy Attorney
General that he had previously performed vis-a-vis the

i Attorney General.

o i i

3. At the time of the Unit's establishment, it was
also intended that I would furnish advice to the Deputy
Attorney General on initial requests for records actually
maintained in the Offices of the Attorney General and
the Deputy Attorney General. This continues to be one
of my responsibilities. 1In addition, since the Privacy
Act of 1974 became effective on September 27, 1975, this
Unit has performed the same advisory functions:under that
Act at both the appellate and initial request stages that

it performs under the Freedom of Information Act. Over

time, I have also become, of necessity, the Deputy Attorney
General's staff advisor on all matters pertaining to these
general areas of the law. As of this date, appeals under

the Freedom of Information Act constitute well over 907 of

the matters pending in my Unit. The initial requests and

E other related staff matters each take about as much time to
handle as does the average appeal.

4. Prior to the formation of this new Unit, adminis-

trative appeals under the Act were processed by the Office
of Legal Counsel. During the twelve months preceding
creation of the new Appeals Unit, the Office of Legal
Counsel had received and processed approximately one

hundred such appeals. Based on this experience and an




increése to the 300-400 range during the next twelve months.
Accordingly, at the time of the Unit's creation, it was
anticipated that a staff of three or four attorneys and one
or two secretaries would be sufficient to meet fully the
responsibilities of the Department of Justice under the
Act. These estimations proved to be a grievous miscalcula-
tion of events that were to occur -- events that no one could
possibly have foreseen. Even if these circumstances had
" been anticipated, however, considerations other than workload
would have hampered our ability t§ fill the manpower needs
of the Unit and meet the responsibilities of the Department
(see paragraph 7). |

5. By the end of March, a little over three weeks
after the Unit was established and I took charge of
appeals administration, the Unit had already received 41
matters. During April, 75 more matters were received and,
during May and June, another 160 and 147, respectively. This
was a total of 423 matters in less than four months. During
the same period, 85 files were clcsed. We received an
additional 853 matters from July 1 to December 31, 1975, and

completed the processing of an additional 446 during the

same period. As can be seen from these statistics, the
number of pending appéals grew substantially during 1975,
but the rate of closings also increased as the year pro-
gressed.

6. From January 1, to June 30, 1976, the Unit re-
ceived 918 matters, almost all of which were appeals under
the Freedom of Informstion Act, and 700 were closed. This

is a closing rate of more than 76%. As of June 30, 1976, there
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7. Freedom of Information is a Congressionally mandated,
but unfunded, Departmental activity. An important consequence
of this fact is that each decision to assign personnel
either to my Unit or to Freedom of Information/Privacy
activities in any other component of the Department
necessarily involves the diversion of those same individuals

from other missions within the Department. During the

 first weeks of my tenure, I began the process of attempting

to identify and recruit several additional éttorneys of
sufficiently high caliber to be assigned to the staff of the
Deputy Attorney General. Efforts to solicit volunteers of
this caliber from.wi?hin the Department were unsuccessful,
but quite time—consuming.l/ In April, the inaccuracy of the
Department's estimate of activity in this area was ciear and
I was anthorized to hire several additional permanent per-
sonnel. It was simultaneously decided to "levy'" certain of
the Departmental components for "90-day detail' attorneys,
the first of which joined my staff on April 7. Several
other "details" arrived during the next few weeks. Almost
immediately, however, as appeals flooded in during May, the
true magnitude of the miscalculation became apparent. The

Department then authorized a total permanent complement of

eleven attorneys for the Unit. On May 5, a second permanent

secretary began working here and on May 12, Mr. Rogers

1/ T expended considerable time in attempting to recruit
from within the Department because outside hires require
full F.B.I. background investigations. This results in a
delay of between 2 and 3 months between the "hiring" of

an attorney and his actual commencement of work. This was
in fact the reason why attorneys finally hired from April
o July did not actually begin to work in the Unit until
July through November.



i e i i M,

became the first permanent attorney to join my staff. On
that same day, another "detail" arrived. On May 27, a third
secretary was added and on June 2, the first of two "summer

hire'"

law students was added, one of whom continued to
work pért—time until the end of her school year. A fourth
secretary arrived on July 17 and two permanent staff attorneys
on July 21. On August 18, two additional attorneys joined
the permanent staff, followed by one each on September 2,
September 29, November 3 and November 19. A trained para-legal
joined my permanent staff on Deceﬁber 8. Early this year,
I was authorized to recruit and hire four more professional
personnel. At this time, the Unit's acfual strength is ten
permanent staff attofneys (including myself and Mr. Rogers),
two '"detail" attorneys, an Administrative Assistant, two
para-legals, five secretaries and a clerk. Four law graduates
will be joining the permanent staff during August and September,
1974, after they take their bar examinations and I am in the
final stages of recruiting two additional attorneys.

8; Out of all of these various attorneys -~ details
and permanent -- only one brought to the Unit any experience
- with the Freedom of Information Act. Moreover, most of the
permanent staff came from outside the Department and had
no knowledge of Departmental operations. This is a complex
legal area; the records of the Department of Justice are,
.in many instances, very sensitive. Accordingly, none of
the new attorneys was immediately productive. Training
occupied a greater and continually increasing part of my own
time. This, coupled with the time spent in reviewing and

editing their work product as they did begin to become of
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to return to their regular positions not toc long after they
became productive members of my staff.

9. A complicating factor in our efforts to process our
pending matters was a court order in a case involving the
records in the Rosenberg case that imposed very short time
limits for the necessary initial review by the F.B.I. and

other Departmental components of their records. Deputy

_Attorney General Tyler had made a public commitment to the

maximum possible disclosure of these records. This required
me and members of my staff to engage in an actual review of
a substantial quantity of unclassified materials which were
intended by the components to be withheld in whole or in
part and resulted in a large expenditure of man-hours during
October and November. Similar orders have been entered by

other courts, which have affected, adversely, our efforts

to speed the disposition of all appeals. Another substan-

tial complicating factor was the quite logical assignment to
my Unit of the same responsibilities vis-a-vis the Privacy
Act of 1974 that we perform in the Freedom of Information
Act area. |

10; As must be obvicus from the foregoing, it has been
impossible to meet the time limits imposed by the Freedom of
Information Act for the processing of administrative ap-
peals. Although I do attempt to keep the very "big" cases
from impeding a reasonable flow of "little" cases, I have
adopted a general practice of assigning appeals for pro-
cessing by staff attorneys in their approximate order of
receipt. I consider this both fundamentally fair and wholly

consistent wich the intent of Congress in this area. Ap-
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their relative standing in terms of previously-received,
unassigned cases. Save in those extremely rare instances
where an appellant can demonstrate a real and substantial
need for preferential handling, I adhere to this practice.

li. The processing of each of our matters is in no
sense a ''mechanical" operation. Each appeal, for example,
receives the particularized treatment it requires. This
depends, in large measure, on the nature and quantity of the
materials to which access has been denied. Almost invariably,
all of the records in question of-a representative sampling
are reviewed de novo by a member of my staff. The advice
memorandum to the Deputy Attorney General is then written to
encompass the legal énd factual issues of the>specific case,
in light of his overall guidance to me that, although he
considers an exemption to be a legitimate basis to deny
access to any record, I am nonetheless to examine all
withheld materials to see if any of them might be apprc-
priate for release as a matter of the Deputy's discretion.
A reversal or a substantial modification of the initial
response to the request for Justice Department records
results from this procedure in over 507% of the cases
appealed to the Deputy Attorney General.

12. I am aware that Mr. James Lesar has urged the

Court on behalf of his client Mr. Weisberg io require ex-

pedited consideration of his appeal to the Unit. The

assassination of Dr. King is certainly a case of sustained
public interest. Notwithstanding the fact that the crime
occurred only a relatively few years ago, the historical

importance of the fact of the assassination is obvious.
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Although cases of historical importance and public interest
such as this one are handled differently from other appeals,
it is not the policy of the Department of Justice to give
such cases preferential treatment by assigning them for
processing more expeditiously than other cases. Moreover,
there is no policy favoring their actual processing on an
expedited basis, once they have been assigned.” If anything,

the rate of processing in these cases is usually slower than

in the ordinary case. There are two reasons for this.

First, these cases customarily involve a large number of
records and they cannot be permitted to block the processing
of the larger number of routine cases. Second, Attorney
General Levi and Deputy Attorney General Tyler have directed
that all non-exempt records in these files of public and/oxr

historical interest are to be released, together with every exempt

‘record that can possibly be released as a matter of discretion.

This insistence upon maximum possible release is very time
consuming, both for the components of the Department in

processing the requests initially and for my Unit.

2] Deputy Attorney General Tyler issued guidelines directing
the maximum possible disclosure of records relating to the

FOIA request of the sons of Julius and Ethel Rosenberg, but

his expressed hope in that case that his guidelines would lead
to the processing of the records involved "on a greatly expedited
basis in the immediate future' must be read in the light of the
critical fact that requests for access to those files had been
pending in the Department for several years. A succession of
Attorneys General had assured requesters that these records
would be reviewed and, as far as possible, be released.

Director Kelley had given the same assurance, as to FBI records.
Unknown to these officials was the fact that very few of the
records had been reviewed in August 1975 and almost none of
them had been released. The Bureau was simply told to be as
quick as reasonably possible in doing that which could and
should have already been done--or, at least, well begun--over
the several preceding years. A copy of the Deputy Attorney
Ceneral's guidelines are attached hereto as Attachment B.
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13. The care with which these cases of historical
importance--public interest are processed is wholly incon-
sistent with expediting their processing. Notwithstanding
an intent to release every possible record, there ié still a
need to withhold those exempt records the release of which
would adversely affect some present vital interest of the

Department. In most such cases, moreover, there is no need

_for expedited treatment. The interests of history are more

likely to be served by our being permitted to take whatever
reasonable time is necessary to resolve all doubts and close
questions. Under the pressure of a time deadline, some
doubts ‘in the discretionary release area would simply have
to be resolved in favor of a denial of access, to at least
the possible ultimate detriment of the cause of history.

It is my personal judgment that the policy of maximum pos-
sibie release should be allowed to operate as to the records
relating to the assassination of Martin Luther King. Now
that the legal attacks on the conviction of James Earl Ray
have been held to be without merit, I perceive no possible
reason why‘we should not take the time necessary to process
these records in accordance with that policy.

14; Because of the inherent unfairness in assigning
cases for processing other than in turn, or in actually
processing them on a deliberately expedited basis, the
Department has never considered expedited treatment of any

case without a formal request for such preferential handling.

37 Fven alter components of the Justice Department had
carefully reviewed records relating to the Rosenberg FOIA
case in accordance with Mr. Tyler's guidelines, a consider-
able quantity of unclassified records was desired to be

i
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Neither Mr. Weisberg nor Mr. Lesar hés requested expedi&ed
administrative consideration by this Department. Were such
a request to be submitted, the decision would be made there-
on by Deputy Attorney General Tyler. Because of the historical
importance of these records, it would, in my judgment, take
a particularly strong showing to persuade the Deputy Attorney
General to deviate from our normal procedures in this case.

15. Even after reading Mr. Lesar's Second Affidavit,
dated June 30, 1976, I personally have difficulty in seeing
how a decicion to grant such expedited processing could be
supported on the basis of the available facts. I am fully
aware of Mr. Weisberg's great interest in certain assassina-
tion cases. On the other hand, I am aware of no factual
basis on which the Department could or should grant him
prefercntial handling to the detriment of senior requesters.
It may be of interest to note that the speculation by her
attorney that Judith Campbell Exner was in danger of being
killed to silence her was determined by Deputy Attorney
General Tyler not to constitute an adequate basis for re-
quiring expedited consideration and processing of her request
by the FBI. Even assuming that Mr. Weisberg is either an
authoriﬁy or expert on the King assassination, it is diffi-
cult for me to perceive how Mr. Lesar's speculation based on
the alleged state of Mr. Weisberg's health should be entitled
to any greater weight.

16. Assuming for the moment that Deputy Attorney
General Tyler would consider granting expedited treatment on
the basis that Mr. Weisberg had unique insights into the

records that could result in an evaluation that could not be
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obtained from the numerous other perscons interested in the
case, Mr. Tyler would undoubtedly require a more solid
evidentiary showing of objectivity and expertise than Mr.
Weisberg has made heretofore. The public is well aware that
Mr. Weisberg holds and has expressed strong views on the
question of the guilt of James Earl Ray; moreover, his self-

professed status as the investigator for Mr. Ray would

_appear to undermine any claim that his views are essential

for the "truth" about the assassination to come to light.
See Attachment C. In any event, to accept Mr. Weisberg as
"the most knowledgeable authority" in the area, or to conclude
that there would be some public detriment if we were to be
deprived of his “expert evaluation' of any documents re-
leased, should require the sort of credentials ordinarily
associated with judicial acceptance of individuals as
expérts. So far, the Department has not been provided with
any factual basis to support Mr. Lesar's assertion that Mr.
Weisberg has any professional expertise which is not present
in other persons interested in the King assassination.
Without such a showing, I would have difficulty recommending
that tﬁe Deputy Attorney General decide that sufficient
public benefit in expediting processing for Mr. Weisberg
exists to justify overriding the interest of all prior
requesters who are patiently waiting for records from the
Department.

17. The matter representing the appeal of Harold
Weisberg was the 1,359th received by the Unit. His appeal
has not been processed because there are several hundred

other matters which were received prior to his that have not
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receipt and consideration of the appeal would normally begin
when his number comes up in sequence. Because the Unit
lacks the personnel resources to conduct the review of
records that is necessary to make an initial determination
on access to Justice Department records, however, we do not
act until there has been a determination by each relevant
component of the Department tc deny the request in whole or
in part. Therefore, processing of plaintiff's appeal will
not commence until there has been an initial determination
by the component or compoﬁents to which the request was
referred. If, upon reaching plaintiff's appeal, any component
has completed its review of records in its possession, we
will begin the appeflate process as to those records. In my
judgment, the Department should be afforded the opportunity
to act on plaintiff's appeal, but should not assign or process
it out of sequence and thereby confer a preference on plain-
tiff not accorded the hundreds of other appellants who are
waiting their turn. I estimate that this appeal will be
assigned to a staff attorney for processing in approximately
30 to 45 days. The time required to process the

appeal cannot be estimated at this time, but will depend on
the nature and volume of material which must be reviewed.
The initial determination of each component of the Depart-

ment which has denied access to records will be reviewed
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separately to the extent possible and plaintiff will be
notified as soon as the processing of each component's

records has been completed.

QUINLAN T SHER /JR/ 7

Chief \ /

/Freedom of Informatlon &
Privacy Unit °

Office of the Deputy Attorney
General

District of Columbia: ss

SUBSCRIBED and SWORN to before

me, Sharari Fulto , the under-

signed Notary Public, this the /57~ day

of Qi {i/ , 1976, in the District
of Columbia.

7

/4 Sl
LA o L CFlrp

— Notary Public

4

////((L ‘9)/ //daﬁ

My Commission expires:

Seal:
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Clarence M. Kelley, Director DATE:
Federal Burcau of Investigation

llarold R. Tyler, Jr.
Deputy Attorney General 7??:\\\

| (M)
Your Request for Guidance in !Processing
the Rosenberg and Hiss Files Under the
Freedom of Information Act

This is in response to your memorandum of July 28,
1975, addressed to Attorncy General Levi, in which you sought

~AUG 8 - 1975

’

-specific guidance as to the release of Greenglass data and

general guidance as to third party rcleases of investigatory

“yrecords in subject cases of historical interest.

As to David and Ruth Grcenglass, it is my judgment that
they have no general privacy intercest in any material obtained
or derivced from them, or perizining to them [regardless of

sourccl, sufficient to withstand a request under the Freedom
of Infovmation Act suhmitted by any verson. The only exception
WOuld Do Tor maieridi of an intimate or other purcly peisongl
nature that is wholly unrelated to the subject matter of the

Roscenbere case. As a general proposition, I have concluded that
o & I b4 ¥

the same standard applies to Julius and Ethel Roscenbevg, iMortoxn
Sobell, Harry Gold, Anatoli Yakolev, Klaus Fuchs, Max Elitcher,

Prof. Walter Koski, Louis Abel Dorothy Abel, Dr. Georgc Bernhardt,
b 3 b &y A

‘William Danziser, Elizabeth Bentley, James S. lluggins, Lvelyn
and Ben Schneider. It may apply to Abraham Brothman, the
Mrs. Elitcher and Oscar Vago; material from or pertaining

'

f-

OX

pinsohns,

to then

should be very carefully considered by you in this regard before
‘

being withheld on privacy grounds.

With respect to the Hiss materials, I find no gencral
privacy interest suificient to support withholding under the
amended Act as to Whittaker Chambers, Esther Chambers, Nathan
Levine, Henry Julian Wadleigh, Nr. Touloukian, Dr. Meyer

Schapiro, William Rosen, Hede Massing, Felix Inslerman and

Burnctta Catlett. Any statcments [or reports thercof] or

official reports from Walter Anderson and Eunice Lincoln of

the Department of State or from Ramos Feehan and Courtland Jones

of the F.B.I. should be releascd. Carcful consideration should
be given before any decision is reached to withhold, on the basis
of privacy, relevant material pertaining to any of the persons

jdentificd as Communists by Whittaker Chambers in the public
testimony before the House Unamerican Activities Committee on
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August 3, 1948. Given the nature of the Hiss trials, all
material pertaining in any way to the Woodstock typewriter,

the punpkin films, the purloined documents themselves, the
incident of the transfer of the car to Mr. Rosen via the

Cherner Motor Company, the incident of the oriental rug, and

the purchasc by Whittaker Chambers in 1937 of the "other"

farm ncar Westminster, Maryland, should be rcleased, if possible,

As to many of the other persons from whom information
01 assistance was obtained in thesc two casecs of historical
interest, it may be appropriate to delete their names when
initially recleasing information furnished by them. Decisions
as to other persons, however, will require careful and
deliberate judgments as to whether the rclease of their

ddentities would constitute unwarranted invasiors of their

privacy.

In several prior memoranda and letters, reference has
been made to the Department's Policy Regarding Investigatory
Records of Ilistorical Interest [28 C.TF.R. 50.8]. Although the
"letter™ of that provision may have been largely overtaken by
the recent amendments te the Act, the policy set forth thercin
of encouraging the maximunm possiblc discretiopary release of
vernrde In thoce histfarical intereact racec remaine tha Pn?%ny
of the Department of Justice. T also wish to call to your
attention the communication of Attorney General Levi to several
persons secking access to the "pumpkin £ilms." A copy of one
such letter is attached hercto. With the exception of materials
withheld on the basis of exemption 1, because they arc properly
Classified and cannot be declassified oy sanitized, the Attorncy
General stated that exemprions would be invoked as to the con-
tent of the films only if there is a "compelling reason' to do
so. I consider that to be the proper standard to be applicd as
to investigatory records in the Hiss and Rosenberg files fe.g.,
to protect the identity of the informant against the Rosenbergs
who is still furnishing information to the F.B.I. today].

As both of us are aware, the Department has been subjccted
to considerable criticism over our response to requests for
records from the Rosenverg and Hiss files. I hope that the
guidance I have provided in this memosandum will permit thesc
matters to be processed on a greatly expedited basis in the
immediate future.
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Doy Levi: ERR
On Apy 10, 1975, I requested cerbtain otill withhzld FRI evidence
An the eosatuingiica of Dr, Marbtin Lutnér €in-~, Jr. . .hen ths Do-
vartiont ¢id nov cemply with the law, wy. lauysr, i, Jin Losar,
rilow en avoeasl direebly with you on fay 5 (c"p"attnched). Lhen
ou thon did not comply with thé law, he £iled C.4, 75-1995 for nc.
coiordey, Docoinhber 3, In rocoonse to‘a-lotter stamn-~dated December
enc mailed Uhe noxt day, he picked up what the FBI falsely rupre-
entvs.as all this leng-suppresscd evidence I have.lonz sought. - I
ave ncw sone over i, L ' R '
E L,
T 2 e
o osintl jo i
forts to cbtain 2 trial. '
Tho epprehensipn: I felt from 1or~~ cxpericnce over the unncccisary
nd I belicsve 1li=7al dslaey in acting on wmy propsr requsst and thsn
secking To mergse with it a. later one by €33 is mors than Justirfica
by en ecxaminevion of what the FBI has suoplicd. It Lold ir., Lesar
thet it supdlicd the material to UBS pricr bto del ivering it to wme
or cwven letting me know slthough T had already Filesd.C.A. 7921994
Tor it. : ' :
what has been supplicd is not as certificd, 211 I reguzstad, Rather
is it =z carcful eelsction from the #3It's filce Lhat, if used by Cio,
will dncvitably bz very prejudiedal to . Hay's intercsts and that
of Jjuctice, espocizlly &t tinls crucial steze in his pursuit of long
and azlibsretely denisd logal and constitutional rishis. The FBI
camnct pe other than chiberato in thim, for oll pracitical nurncoes
inpesing on,the lact ' G Co5 to stane a TV cpecitacu-
lar to Frame v, antaze ol the clecar bias
CB3 nos diuvnlsved i3 it in a position of
‘doing exactly th» £ Lol cvidenco,
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Had the Dopertment behsved In accordancs with the law once I filed
the April Tequest,-it would not have baan necesssary o do all the
worl raprescentod by Ir. Ray's appcalt, Tat the Densrtment did was
deliberately dzlay ny. proper reguest until after Ilir, Rayl!s appsal
wes filéd, then until-efter CBS made reQuests-Lor ibe. neuecss com-
nercislizasion of these tragediss, and then azein until aftasr G33
had in offect paid off the fB1 uwith o coast-to~cozst whitewasning
of the ¥BI's bshavior in the investization cof the assassinetion of
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. UNITED STATES DISTRICT COURT

FOR THE DISTRICT CF COLUMBIA

HAROLD WEISBERG,
Plaintiff
: Civil Action No.
DEPARTMENT OF JUSTICE,

Defendant
AFFIDAVIT

I, Donald L. Smith, being duly sworn, depose and
say as follows:
QA I anga.Special?agant#wfﬁ:he Federal Bureau cf
Investigation (FBI), assigned in a supervisory capacity to

the Freedom of Information - Privacy Acts (FOIPA) Section,

- Records Management Division, at FBI Headgquarters (FBIHQ),

Washington, D. C.

(2) Due to the nature of my official duties, I am
familiar with the procedures followed in processing Freedom
of Information Act (FOIA) requests received at FBIHQ, and I
am also familiar with the December 23, 1975, five-page letter
from plaintiff's attorney to the Deputy Attorney General,
requesting access to 28 more categories of "records pertaining
té the assassination of Dr. Martin Luther King, Jr." A copy
of this letter, which was referred to the FBI on December 31,
1975, is attached as Exhibit F to plaintiff's "Notice of
Amendments to Complaint" filed on December 24, 1975.

(3) In explanation of the status of'plaintiff's

latest FOIA request, the Court's attention is respectfully
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(4) ‘In 1973, the fBI received an average of
approximately one FCIA request per day, an amount which could
be processed without undue burden. In 1974, the FBI averaged
over 37 requests per month. The amendments went into effect
in February of 1975, the Priﬁacy Act went into effect in
September of 1975, and in that year the FBI received 13,875

requests pursuant to these two acts, an increase of more than

three thousand percent over the previous year.

(5) The FBI has‘recognized and taken substantial
action in terms of allocation of manpower and other measures
to meet the tremendous administrative burdens imposed upon it
as a result of the numerous requests for information from its
fileg~received znlfoy. the TOI2 sxad ¥fivacy Act. A special Unit,
solely designated to hanale FOIA requests, became operational

- in October of 1973, at which time it consisted of eight

- employees, including three law-trained Special Agents. By

locating and training additional personnel, this complement

was doubled during 1974 to keep pace with the increased volume
‘of requests. During 1975 further periodic increases in the
personnel complement assigned solely to the processing of FOIA‘
and/or Privacy Act requests were made by reassigning personnel
from other substantive duties. By the end of 1975, 161 eﬁbloyees
at FBIHQ were engaged solely in the processing of such requests,
including 23 law-trained Special Agents. This did not include
personnel from other Divisions at FBIHQ who are required to
devote a substantial portion of ;heir time, to the detriment

.0f their other duties, to assist in the processing of these
requests. Through additional increases this yéar, the FBI now

hae maarliv 200 eleO\;ees assianed full—-time at FBIHO ‘EO +he



i S

P &Y P

MR ARMDKEE WIS PRI BTV LT

Ll

b ok

2 SRR H S LTI R 51 S

the expense iﬁcurred by the FBI in terms of both money gnd
manpower has been enormous, l/and I believe our overall in-
Yestigative responsibilities impoéed by statute may suffer
as a result.

(6) Despite more than diligent efforts to comply
with all requests, including.plaintiff's, on an equitable
basis, there have been unavoidable delays arisiﬁg from the
sheer volume of requésts received and as a result of court
orders requiring reassignment of substantial numbers of our
personnel to process certain cases on a deadline basis.
Selected examples of some of these orders are listed below.

_(a{v In Meeropol, et al. v. Levi, et al. (United

States District Court for the District of Columbia, Civil
Action No. 75-1121), this court issued an order on August 27,

1975, which required the FBI to inventory, by October 1, 1975,

- some 363 volumes of files (each of which averaged 150-200 pages),

and by October 21, 1975, locate and inventory over 5,000
references, all of which represented material in the FBI's
possession considefed relevant to the Rosenberg espionage case.
Additionally, all of the above material had to be reviewed, and
those portions not exempt pursuént to the FOIA had to be made
available to plaintiffs in that case by November 17, 1975,
accompanied by a detailed index-and justification for those
portions of the above-described material which were withheld
pursuant to the FOIA. This single court order reqﬁired the FBI

to assign approximately one half of all FOIPA personnel to the

1/ In House Report N&mber 93-876, dated March 5, 1974, to

-y =mrer I D 19471 F U PO . VUL T S o PP TR . VIR S
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processing of the subject matter of one FOIA request, while
the remainder of the complement attempted to process the
thousands upon thousands of other FOIA requests which continued

unabated.

(b) In Weinstein v. Levi, et al. (United States

District Court for the District of Columbia, Civil Action No.
2278-72), the court issued an order on October 20, 1975, which
required the FBI to furnish plaintiff an itemized inventory by
December 1, 1975, of all docuﬁents he had requested under the
FOIA (essentially, all pertinent material in our possession
concerning the Rosenbérg case, supra, plug an additional 152 .
volumes of files pertaining to the Alger Hiss perjury case)

not previcuely vemrasshed i, wEetting s forth detailed justifi-
cation with respect to any documenfs witﬁheld pursuant to the
FOIA. Additionally, the order required the FBI to make availagle

to plaintiff, by December 15, 1975, all of the above-described

" material not exempt from disclosure pursuant to the FOIA. An

additional 32 volumes of files alsc had to be reviewed in order
to locate information plaintiff had requested. Although the court
issued an order on November 25, 1975, extending the above-
described deadlines until January 31, 1976, as well as limiting
the inventory requirement to only that material not being
furnished plaintiff, this order still required the FBI to

assign a substantial portion of its FOIPA personnel to the
processing of the subject matter ;f one request, to the detriment
of all others, including plaintiff's.

(c) 1In Fellner v. U. S. Department of Justice

(United States District Court for the Western District of
Wisconsin, Civil Action No. 75-C-430), the court issued an order

Aan Naraember 17 1078 a1l rina +he FRT +0 review an additional



(d) This type of court order continues to be
received. As recently as May 21, 1976, the court in Hayden
V. U. S. Department of Justice (United States District Court

P

for the District of Columbia, Civil Action No. 76-0288) issued
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an order giving the FBI just over three months - until

September 1, 1576, - to review, process, and release to the

)
3

%

plaintiff the non-exempt portions of, material responsive to
his FOIA request not yet furnished him - estimated to be in
éxcess of 17,000 pages of records.. This will of course have
the cumulative effect of further delaying our compliance with
other requests, including those we are now processing and
those which, like plaintiff's, are awaiting processing.

(7) The FBI has been making every reasonable, and

sometimes.. gg;geﬁfbmt*tcﬁ%bmply with the unexpected
deqands of the Privacy Act and the amended FOIA. In consideration
of the present and continuing increase in the workload of the
FBI in fulfillment of its éongressionally-mandated investigative
duties conéerning violations of Federal statutes, and taking into
}account present budgetary and personnél limitations, it has be;n
and continues to be an overwhelming burden for the FBI to
respond to these requests with any greater speed. Of the
13,875 requests received in 1975, the FBI was able to respond
fully to 7,699, and as of the end of that year, was processing
an additional 1,004. This left a backlog of 5,172 requests
thch still required processing, preferably on the basis of
date received to ensure fairness to all requesters. It is
necessary to emphasize that each of these backlogged requests

- had been received before plaintiff's latest FOIA request of

December 23, 1975. Meanwhile, in the first 19 weeks of this

year, the FBI has reteived 5,170 additional requests, and they



(a) Upon receipt of each request, assuming the
subject matter is reasonably identifiable (such as a named
individual or individuals, or a named organization or organi-
zations) the FBI initiates a search of its Central Indices,
the result of which will indicate whether any files dealing
with the subject matter of the request exist. In the case
wherein no record of an investigation concerning the subject
matter of the inquiry is located, the requester is so advised
at this time. If the indices search indicates that files
which might fall within the purview of the request do exist,
the FBI so advises the requester, and then the request is
placed in chronological order until the FBI is able to
initiate ‘the actual processing® =

(b) The mechanical task of processing an FOIA
request involves first réproducing an entire section of the
file, in order to review and mark for deletions or exemptions,»
if any, where appropriate. From this working copy, additional
copies are made - one for the requester and one for the FBI's
own administrative control. Review consists of a line-by-line
reading, with constant attention to matters which involve,
among other considerations, the privaéy and confidentiality
of third parties, classified data, and other information which
is exempt from disclosure pursuant to the FOIA. Classified
material must be further reviewed by Special Agent personnel
with expertise in the substantive area to whiﬁh the particular
document pertains, who mﬁst determine if the document meets
~ the current claséification criteria and which portion of the
document is actually the part subject to ¢lassification.

Thereafter, a determination will be made as to the release of
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several succeedingly higher levels of examination and is finally
furnished tc the requester over the Director's signature. These
examinations are made for the purpose of assuring that no material
to which the requester is entitled is erroneously withheld, and
conversely, no material which should be withheld pursuant to the
FOIA is inadvertently released.

(d) The above-described procedure is followed without
exception in every one of the thousands upon thousands of requests
received, and the absence of any additional appropriations which
would enable the FBI to acquire and train additional personnel
for the processing has forced this task upon less than 200 pecple
who have been diverted from their former assignments.

(9) Based on the FBI{s,expg;ience to date in these‘
matters, due diligence requires that the only fair way of ensuring
that each request receives the legitimate attention it deserves is
to process these requests in chronological order based on the date
of their receipt, and this is the policy the FBI is presently
following. The FBI has'beeh required to make exceptions to this
policy pursuant to the above-described court orders. In the not-
too-distant future, such orders may become a vicious circle of
self-defeating proportions, with the ultimaté victimé being those
requesters who lack the resources necessary to institute legal
action. It is not inconceivable that the FBI could soon reach
fhe stage where all personnel are_engaged solely in thg proces-
sing of requests pursuant‘to court-imposed deadlines, to the
detriment of the rights of all other requesters. This could well

cause those requesters who are able to file suit, but who thus
far have displayed an understanding of the FBI's burdens and have

waited patiently for*their requests to be processed, to institute
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court-imposed deadlines could place the FBI in the position
of expending so much manpower in attempting to comply with

a court order in one éase, that it would be held in contempt
of 2 similar court order in a different case. Meanwhile, a§
stated above, those requesters who have not sued would still.
be waiting.

(10) I have attempted to make a preliminary estimate
as to the length of time necessary before we can initiate the
processing of plaintiff's latest FOIA request, and I have taken
into coqsideration the date plaintiff's request was received,
as well as the number of requests on hand'awaiting processing
prior to receipt of plaintiff's request. Caution must be
exercised in interpreting this information, because there are
variables involved over which the FBI has no control. The
present rate of processing may be further disrupted by receipt
of additional court-imposed deadlines requiring accelerated
completion of the processing of one request, which would require
reassignment of more personnel to that request, thus delaying
our responses to all others. Another problem is that I cannot
tell exactly how long it will take to respond fully to those
requests received prior to plaintiff's, because I have no way
of ascertaining whether each of these requests will result in
fairly rapid processing (because the FBI does not possess an
enormous amount of information responsive to that particular
fequest), or a massive processing effort (because the FBI
possésses thousands of pages of material responsive to that
particular request). Thus, it is not possible to predict
exactly when we will be able to initiate the processing of a
request, and for the same reason it is not possible to predict

exactly when the processing will be completed.
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them. Based on the preliminary estimate and past experience
in processing FOIA requests, and with the qualifications set
out in Paragraph (10), supra, in mind, the present rate of
pProcessing would allow the FBI to initiate processing of
plaintiff's December 23, 1975, request within four menths,
cdnsidering the number of requests on hand and the FBI's
present manpower, and assuming no further unforeseen diffi-
culties. This is in continuance of the policy of attempting
to give equal and fair treatment to all requesters despite the
exceptional circumstances under which the FBI is operating.
The time span takes into consideration our practice of assigning
several high-volume-type requests, such as plaintiff's, to each
reviewer analyst in the FOIPA Section's Project Unit, which |
handles requests of this magnitude. We follow this procedure
so that all other processing is not cqmpletely halted by ﬁhe
receipt of one high-volume request. This procedure allows us
to simultaneously process as many high-volume requests as
possible, albeit at a somewhat reduced rate, given our manpower
and budgetary limitations. The alternative would be to devote
all our resources to the processing of one high-volume request,
causing us to give no response whatsoever to all others until
processing was completed on the first.

(12) Because of the large but as yet undetermined
volume of material WhiCh must be reviewed in order to fully
respond to plaintiff's FOIA request, and the exceptional cir-

cumstances under which we are operating, as demonstrated in

'this affidavit, it would be nearly impossible at this time to

give an accurate and realistic estimate as to the amount of

time necessary to complete the processing of plaintiff's request.

.
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consist of a request for identifiable (and thus retrievable)
records; even if we possessed the responsive information, and
that other portions have already been responded to by our
compliance with his previous requests. However, the nature
of plaintiff's latest request will still necessitate a page-
by-page, word-by-word review of a tremendous volume of records
to ensure that plaintiff is furnished all non-exempt material
located falling within the 28 categories he lists. I therefore
anticipate that within four months, when we hope to be able to
initiate processing and thus acquire an idea of the total
number of pages requiring review, we will be in a better
position to give a meaningful estimate as to the total length
of time necessary to completely comply with his request.
Conversely, if we are in the meantime able to accelerate our
rate of processing despite our increasing burdens, we will of
course initiate the processing of plaintiff's request sooner
than we no& anticip;te. In any event, élaintiff's request is
being treated as equitably.and expeditiously as possible, and
all documents which can be released to him will be made avail-
able at the earliest possible date.

| {(13) Based on the facts set out above, I believe
the FBI has made every reasoﬁable good faith effort to comply
with the letter and spirit of the amended FOIA. Delays have
been ehcountered in pfocessing all FOIA requests, including
plaintiff's latest request, due to the exceptional circumstances
caused by the tremendous volume of requests received, court-
imposed deadlines for the processing of other requests, and
lack of any appropriations enabling the FBI to devote the

number of personnel hecessary to the processing of requests



date of receipt, regardless of whether a requester institutes

litigation, in order to give the most fair and equal treatment

p———

to all requesters.

Jgﬁﬂhz%ﬂjfijé%x;h#b

DONALD L. SMITH

Special Agent

Federal Bureau of Investigation
Washington, D. C.

Subscribed and Sworn to before me this ézﬁp day

of O’{\ Clag , 1976.

.,;Hmsot@ryLEublic
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My commission expires //3”4594/;,?/ .
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,
Plaintiff,
V. Civil Action No. 75-1996
U.S. DEPARTMENT OF JUSTICE,

Defendant.

i e N e S it St Nt nF o

ORDER

This matter having come before the Court on defendant's
motion to stay further proceedings insofar as it relates to para-
graph 10 of the amended complaint pending completion of review,
and the Court being fully advised in the premises and having
concluded that defendant's motion is well taken, it is this

day of . , 1976

ORDERED that defendaﬁt's motion to stay furtheér proceedings
relating to paragraph 10 of the amended complaint pending completion

of review be, and the same hereby is, granted; and it is

FURTHER ORDERED that this action be, and the same hereby is,
stayed until further order of this Court pending the completion of
the administrative review and appeal of the plaintiff's December 23,

1975 Freedom of Information Act request.

UNITED STATES DISTRICT JUDGE



