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Jhks T/H/T6 in FOIAj Open Americs ve usj the significanac: ol the Upsn America decisdon
per se and as it ad ires.es and efiects us (esp. in tue futurejete. W 7/17/76

Agaln, counseiior, rou undefsisted, I thinik the overlyWamubdued euphoria coming
fro: the respressive effects of = law oducation. There is, without not, no less lagsl
slgnificanesin a co.parison batween the two declslons o1 the seme day than you sadd,
But separately the tw: dccisions ave political. Together their political ivportance
is gynergized,

Fantasle!

I have read about 20 pages then laid it aside for a wM wali :n. to zot the msil
out. 1 thought sore as I walked, I'n otlering = fou obmorvation ouo opinions wifnout
conaultatfon with :he docisions 1'1li make specific comments on so.cific language later,
afte 'wve finished readdng 4t and Lownthel's.

I have yet so find a vword in Wilkey's decision with whoeh i s not ia waidre
accords I do not r gard 1% as an anti-FOIA declsion. I regard it in the truest demooratice
sense as an excellent decision. who e hell do theae Saderiies think they sre, an elite
who mist b recognised sz an elfte by the courts?

They are arrogmnt, stupdd, inept and as we know fucapble of iatel igent poiitical
analysise The refuse to lowrn and as we have sesn belore, are resdy to sacrifice the
vighte of all others 1. this own selfish interests if not thes- of their Luce. ithey
are, resliy, wasullerable,

That Wilk y handec down both th: same day is 1 thiuk of enormous potential ocoaning.
1 think that he intended $hen to be considered together can't be aveided. So what iz the
difiercnce? The ~ posple ook a ner ov and entirely w:r asonsble legalistic sporoach. If
they h & preveile: they'd have gutted the lew anc enable mors znd longer sup ression of
she tender and the political. ALL sorts of other, oxiinary peepl: who have hoad o wailt
much longer than now. with us Wilkey ashowed the eliect of Taot, Citations of law ars
gither non-existent or sinor. “e made - solid, veasonzble factusl case asni ouc other
thing- a direct assayls on "good faith" and "due diligence," He uses these words fairly
often frox th: law, as bugan has in s srgusents with vreen. (I sug: st there hes been
orchestration witlidn the offices of tus AUSAs and . They show signs of systemetizing
thelr campaign against the law, which dmposes & hoavier burden on us.)

I think it i+ not unresscnable to go farthur and say that in bracketing these
two decisions Wilkey in effect endormed us un’ our ap resch. We coce out with a white
hat and & mendats, Yhose cowbuys wound up with dunged Taces.

Tie repetitios of goos Taith ano due diligenee, all 4n favor of the ¥3I in the
U.en ameriea case, mekws @ore i portant, i thirk, what I've been proposings Txbxiwgytiky
tackling thiz head~on with Grees., { .y the way, Open Ave ica's quot: o the la itself and
+he iegislative history showe a rogquiremcnt for the search of field g:ifices and an e.trs
10 days permitted for thet extre tise. It is contiary to Imgan's rostrictive interpretatien.)
Jhere iz no reasousble question mwe omn show deliberste bad faith, one of the purposes
of the exserpting of th- transoriptss deliberats deception of the Courdy deliberate lying
to uey deliberate stalling ol the iluditisl roquest; and oontiunued, deliborate withuoliding.
de can show longetime disordisination ageinst me and not taking oe in order, as they claim,
The tire is now. We have cou ittod none ol the Haderite offenmes and our amended requeat
is in & dif erent category without msking out th case of urgency you started so effectively
with Green. 1t is wotually helpful to thedr internal investigation, znd in any event it
coincides with both i’ and any search at all in cempiisnce with the 4/15/75 request. done
of Wilkey's criticisma apyly to ue. They in gact help enormously, part of unat I awan by
sotdng the synergistic efiect,




Lisse suj ‘“3:‘-5..&"{)1"“5?‘@11‘5 auks dlén't even kno . what they wero up te unlew  thoy
were caag engnging iu wors fulrdes and uew dles stuffs I thin woans $that they were
off on & cheap quest for pullitiesl faue, 1ot cotablishing o priociple that «oulc bave
beenn 1 very bad one if esteilli heo o Hoally they acked the 1mpos ible, 10Ul owover, in
less then ten minutes with s taie I‘x,.;s.,cl‘&ul‘ 1 eouls hove made s real cese of urgency oud
for theme L they lwd dons any wor¥ at wll, even thow sht 1% throug i they could ot
loast have slleged & cr «i0le oné. Ity uot aoout bo ghve them any T GG .z:‘;z;et ek
I, with & ’m:r eelancth chapter writben heve done someibdog for them! They woull have
establishoo the reasouable point by it. @I think we nay wat 1o risk san apieel on that
alone by cuar:ying the alliegeidon ol urgncy s aeed in the nationsl scnes fumthere Lo
vou now ser the posedbility of further inter-action efwesn the two cas 5, with Wilkey
snd ue stresoio. ihe notionad interest and spored for us? (If you apgues Lt hs doss not
cita your s:rg?,mzezst.}

511 4hi Lo another way of saying thot dn Shie wo hAave adne tord thon twm the
corner, That pius & glant step or two.

1 seo remgrkabia parsllels botwesn goie G0 ho T frecn was saying in cowrt
ant the Geds & cision. ohe wes sntirely Lo accor: with it dn ell sspects, oven when she
argued agal st you on pregedence To oUT GHRBUU. yhat vowr argwment <is nobt gdve her you
not unres onsbly ascumed i inhersnt. o the ac tml woxds v not. what you were sayi
‘g nnt what Vel gaid, that onee you fils 4 are oabipled to autvoatic prioritye. What
FOu Wereg isa;,'iul Sde thml ones you Lmu pussec the rs.;zatm pequanos, «horc rou do not
tuke asny 1 gji'rt; of snother, the case in court is entitled o ,g;::,fc cened aae et it
dnes noth ».,wng nordght o anotho. . Qini"s 1o more appurent frou reading than honring. but
she thun, on har éwn, cade Wil aremnenit about relative Laporiunces and urgenclos.
dow.var, v had sly udy gone farthur than Wilkey postul tes. Wo hed passo. Uholy oW
B AYHULCLE,

Lowrvor, We have the wrgenoy ruling from epeen oi Lo record, se L. hese wRople
"«i;zla, a;i. epdas urgeney we Wont, 4 thdnk, to assort a ariority for ourselvss,over Lho.
G that ther sre sore rotivemunts pendibg. (lourtlandt Cwilngham luter this year.d
t},s;&z;is, W wonld not Do & Frazier or ity after retirement and wouls not lie vefors 1t if
agrc | tne right sotionse J

48 vou talo to othurs who have hed ewperience with the law, iuolu dng the asder
shus fed aiirss, as what provigions inerw : te oral srgunont
polore apooals il they do contrive an mp.esl in 1y Ge WE ocan then o o gudoR Caog
Fpo. shet s in the record and what we can roniily orovide. L thiux what w "1l nesd is
in efrect in by reference, as oo the ne kings, with Zhe teletype o narvellous eXmnplie
L can srepace as abloiiavit loocing forward o tnat. L shink we ey want to gud khe 052
afvidavis i thin rooomd so wo can use i, too. I Tecall ne 1o g

W LN

Lil has just given we en P story fro. the iocsl paper on sel.oey'c (ivdng of
Col-shane L gii net see it in sur edition of the rost. wy wooslio of Lt ocwmdivmn oy
sodoed An bo z:;,._il‘czm‘a— ai ;3;3;‘ u;u.;m :;i‘ttx“ ‘m'a}.":w ‘~‘m'i ~ia§«.,m.,n —%a;-é ;
Lf angd whsn 14 con
vert Lo wiet 1 was ﬁa}nm; a-.wmﬂ:t anowWioag f;zi&'m tno‘ : ?. w* oa BaYLy u,:s. i}w:: sach L the
cat [ suspect is Wiseman who wemloode Wrote the levter to you iu b gotuslly sodd
thet pll of frterest to we Lo too  FU bad beon supoiled when 0o hdo Lol w8t Ynat has
aoiiey sekdn, 2 omeberias lie i a cese velore s Jederal (,,’.)ui"t. m ne t& 1n the record
ans 17 Lt Le nod uhers the sardier ous ;“w' vdob o TG, & coevarything, coversad
oy e conpiaint was, §obrdnk reotrieten 1o §/15/7% uﬂ‘f’ at..sm ;“:f et s wsbyofaced
buatard like risemau de discipline: cunc there wil! b fewer wi. iing to do s Wisomsu, which
in to mes 40 o doover. yihe current seobe 1s sup, omz;lj Interanked Lo Tauuses Ol L0 Ty

X

to0, G0. ust thisge Liir wiloglecks.)




While I do kot think that Wilkey intended sone ol hds concluding anguuge (20-1)
to be taken literally se [ su.sst, 1 raise two poseidle inderprotations of his handling
of good faith anc due €iligence.

Dugen claims both, I think not in an afiidavit but better for us if he hes.
Wilkey dufines good faith effort and due diligence on the last oage.

The court reteins jurisdiction when the good falth end dup &lligence clalms sre
na e, boes this preclude them frem sppealing until they periorm in gosd faith and with
due ailigence, as the court of current jurlsdiction intersurets both? 1 thiuvk i% does.
.ggan nsklf hes interprsted out roguest to be for everything on the King as-assisation.
He has versonal y involvec himself with a represcntation of haviug wg.8 a pe sonal review,
In ecombination anc sspecislly iu the light of tuds d--eision, quite spert frem any question
of urgency, on -hich Green <id rule and Dugen haz not pjrovided what he s 46 he would, 1
think of the gqusstions of fact that the aistrict couwrt must resolve under our 2u2i decighen
is the factusl basis for gocd faith and due diligence so that the sp cals court will net
be confronted wikth questions of saterial Inct about which there is at least dispute. I
think Creen would rsact faversbly to such an argussnte

While I comuend all of Wilkey's language in the last ,uaragrpal, the psrt on the
1ast page, to you, in purticular .hat 1 take to be a .efinition of good faith and due
diligence,"couply with all lawful Jemands wndor the Freedon of information Act in as
short a time as is possible by as:igning all requests on a firstein,firet out basis...”
Withs a request of 4/ 15/78 no such argument of compliance or good falth or due diligence
esn be made more than 14 wonths later,

1 slso note ihat iros the Doyle decigion there is no hasis for ameidng (rvom what
we vers given what is rolevamt to the auended gompiaint no mati.r hor tho gov.rament
lects to futerpret the anended coaplainte

oventhal's co.eurrdnis hiz quote of Tyler on agreedint with spesd woulu be delightful

brucketed With bia office’s letier to you tell you I can apieal el ht months af ber the
Compladnt is fiied an’ after four status calls,

Ynder bis I on pe 2 he argues mor- or less a Lhave on %o pointe; the zajority

wont farthur than ¥as necessary o decide the is:swe in the apoeal, or 1t wrote cese lawg
and on the diotrict court's reteation of e case.

His interpretation on pe 3 is valid for us nowi the law was rarafted” to Ypat
a sudbetantial burden on the governmsnt to juatlfy %o courts any noncospllance with
FOLA tine lindts.” Especially applicable in 1956, More relevapt on peit, top.

53 A4 ocomment on “lack of trmined personnsl” strixes me a different wayd the
gpocks knew they'c be flocdec, Thsy arrange: not % have the persounel trained o be
able to dolay suc then to argue op oressivenass.

Bolow tnis, as with the Doyle ds ision, ke iacicate that taeve coula be ongoing
complisnce ss relevant records are ritrieved. Insteac in 15496 they masked.

6, his {forecasting of ayeney “ghortfali,” seemy to indioste his cincresed under-
gtandinge. Pro. some 0urce.

7 W footmote reminds me that L have ¢ nusber of ignerec "none-projoctt roguests
penadng wad we are at or »ast the tdme under thoir own representation. If 1596 ropres-—
sents a "projoct” classificabion, Lusgan hon not incicater it

He giver no couree for his siatement that the gov.rament is dsliverately doferying
sovo regussts. Lixe mine? Se does say 1t.

8, he uses a variant of your sgewnent on the filing in court. Lu one sense he ssys
sxaotly tne core thing. Lt is a& "priority-indiceting facior of sigaificance,”




Bis MiT-fMisiiiing projhesy apgaint at the betten of 11 and top of 12 i well
usmmwmnmwam&umummuum
2ot hesa befews Mu in ssseed Yo nay pot see Sids in 1996,

By tnpuenstion i6 that he has & geod grasp of She FOTA yeulities snd is werried,

Howwoer, I talieve Mis L5 mn ssnbonis apsresch for the sent part, It 1o nes
mt*ammmmmmmmmmwa
e seassuln). WMiheut s shauing of apseling uwp e regeist of wny ens axplie
oes s delagdng Yt of anether, ! muﬂmwmuu
ﬂnuﬂit«””m%%l‘s%ﬁhmmimh
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