UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,

Plaintiff,

oo

C.A. No. 75-1448

GENERAL SERVICES ADMINISTRATION,

°0 e ee se oo eo

Defendant

OPPOSITION TO DEFENDANT'S MOTION FOR
RECONSIDERATION OF THE COURT'S RULING
ON PLAINTIFF'S MOTION FOR RECONSIDERATION

BACKGROUND

On July 14, 1980, the Court issued an order denying plain-
tiff's motion for an award of attorney fees. The Court based its
ruling on a finding that the January 21 and June 23, 1964 Warren
Commission executive session transcripts were released to plain-
tiff "for reasons unrelated to this litigation."

On July 24, 1980, plaintiff moved the Court to reconsider its
July 14 order, vacate its order of October 17, 1979 staying dis-
covery on the attorney fees issue, and permit plaintiff to under-
take discovery on the issue of whether the transcripts were in fact
released to him "for reasons unrelated to this litigation." In the
memorandum of points and authorities submitted in support of his
motion, plaintiff argued that the Court should reconsider its
ruling in light of two considerations: First, plaintiff's exten-
sive experience in litigating under the Freedom of Information Act
shows that it is necessary to file suit in order to obtain informa-
tion he wants even if that information has already been officially
released and even if it has been released to other requesters.
Second, the CIA's annual report to the President of the Senate for

1978 shows that the CIA was well aware that the decision of the



United States Court of Appeals in Ray v. Turner, 190 U.S.App.D.C.
290, 587 F.2d 1187 (1978), would affect its pending cases because
i£ required the CIA to describe "on a deletion-by-deletion basis
(as opposed to a document-by-document basis), the nature of the ma-
terial being withheld and the legal justification for its denial."
Because the CIA had not asserted that no segregable, nonexempt por-
tions of the transcripts were being withheld, Ray v. Turner re-
quired reversal of this Court's decision. Unable to justify with-
holding the transcripts in their entirety under this standard, the
CIA mooted the case by releasing them the day its brief was due in
the Court of Appeals.

On September 3, 1980, defendant not having filed any opposi-
tion thereto, the Court granted plaintiff's motion for reconsidera-
tion, vacated its orders of October 17, 1979, and July 14, 1980,
and authorized plaintiff to commence discovery on the issue of whe-
ther the transcripts were in fact released to him "for reasons un-
related to this litigation."

On September 11, 1980, defendant moved for reconsideration of
the Court's September 3, 1980, order. For the reasons set forth

below, defendant's motion should be denied.

ARGUMENT

I. DEFENDANT'S FAILURE TO TIMELY OPPOSE PLAINTIFF'S MOTION FOR
RECONSIDERATION WAS NOT OCCASIONED BY EXCUSABLE NEGLECT

Plaintiff filed his motion for reconsideration on July 24,
1980, and served it on defendant by mail that same day. Defendant
concedes that the motion was received by "the middle of the next
week, the week of July 28 - August 1, 1980." Defendant's counsel
admits that she began preparation of a "one line response" to

plaintiff's motion "but never carried through with getting it typed
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and filed due to inadvertance and neglect . . . ." She then specu-
létes that defendant's failure to file an opposition to plaintiff's
motion may have misled the Court into believing "that the govern-
ment was abdicating its previously adhered to position that plain-
tiff had not prevailed."

The "one line response" which defendant's c¢»unsel prepared,
while somewhat jumbled, was not of Faulknerian length and complex-
ity. According to defendant, had it been typed and filed, it would
merely have stated that: "defendant opposes plaintiff's motion for
reconsideration which raises no new arguments for the reasons pre-
viously stated in the opposition to plaintiff's motion for attor-
neys' fees which is on file."

The rules of this Court provide that if an opposing party does
not serve and file a statement of points and authorities in opposi-
tion to a motion within ten days of the service of the motion, or
such other time as the Court may direct, the Court may treat the
motion as conceded. Local Rule 1-9(d). By its own account, defen-
dant had more than four weeks after receipt of plaintiff's motion
within which to file its "one line response" or reguest an exten-
sion of time. Although defendant's counsel points to a busy sched-
ule, this not explain or excuse the failure to have the response
typed and filed, particularly since the events which she describes
all ended prior to August 13, 1980, and her absence from the office
did not begin until August 22, 1980, more than a week later. 1In
addition, it must be pointed out that at least two other government
attorneys are assigned to this case and,-if necessary, could have
assisted in seeing that an opposition to plaintiff's motion was
timely filed.

In short, the failure to timely file an opposition was not at-
tributable to excusable neglect. Given the long history of re-

peated government delays in this case, the Court would have been



amply justified in treating defendant's failure to respond to the
motion within five weeks of the time it was filed as having con-
qéded it. To do otherwise would be to allow defendant to continue
? to benefit, as it has in the past, from its own dilatory conduct,
a matter which is of proper concern to the Court regardless of
whether such conduct is attributable to intentional obstructionism
or "inadvertance and neglect." And, as will be argued below, re-
gardless of whether the Court's decision was influenced by the gov-
% ernment's failure to file an opposition, the Court reached the cor-

rect decision when it granted the motion to reconsider.

II. THE COURT'S DECISION TO GRANT PLAINTIFF'S MOTION FOR
RECONSIDERATION WAS THE CORRECT DECISION

Defendant's motion for reconsideration, like its never filed

"one line response," argues that plaintiff's motion for reconsid-
eration advanced no new arguments and presented no new facts which
in any way impugned or undermined the Court's July 14, 1980 order.
(Defendant's Motion for Reconsideration, p. 3) This is not true.
Plaintiff's motion for reconsideration did raise points that he had
made previously, yet it also provided the Court with new informa-
tion.

Specifically, plaintiff submitted a copy of pertinent pages of

the CIA's annual report to the United States Senate regarding its

administration of the Freedom of Information Act during calendar
year 1978. That report makes it clear that prior to Ray v. Turner,
which was decided August 24, 1978, the CIA, in violation of the

clear provisions of the Freedom of Inforﬁation Act, had been as-

serting exemptions on a document-by-document basis rather than a
deletion-by~-deletion basis. This raises a question as to whether
the release of the transcripts in October, 1978, on the day the

government's brief was due in the Court of Appeals, was precipi-




tated by the government's recognition that its case in the Court
of Appeals had been fatally weakened by the recent Ray v. Turner
décision, and thus decided to release them on account of litiga-
tion related developments rather than because of the proceedings
of the House Select Committee on Assassinations, as the CIA con-
tends. Thus, contrary to defendant's representation (defendant's
motion for reconsideration p. 3), the record does not "fully
support[] without contradiction that the release of the two tran-
scripts to the plaintiff was unrelated to this litigation."

The Court's July 14, 1980 order was, in essence, an award of
summary judgment on the issue of whether plaintiff had substantial-
ly prevailed in this case. It is axiomatic that summary judgment
is properly granted only when no material fact is genuinely in dis-
pute, and then only when the movant is entitled to prevail, and
then only when the movant is entitled to prevail as a matter of

law. Fed.R.Civ.P. 56(c); Adickes v. S.H. Kress & Co., 398 U.S.

144, 157 (1970); Bourchard v. Washington, 168 U.S.App.D.C. 402,

405, 514 F. 2d 824, 827 (1974); Nyhus v. Travel Management Corp.,

151 U.S.App.D.C. 269, 271, 466 F.2d 440, 442 (1972). 1In assessing
the motion, all "inferences to be drawn from the underlying facts
contained ;n [the movant's] materials must be viewed in the light
most favorable to the party opposing the motion." United States

v. Diebold, Inc., 369 U.S. 654, 655 (1962). The movant must

shoulder the burden of showing affirmatively the absence of any

meaningful factual issue. Bloomgarden v. Coyer, 156 U.S.App.D.C.

109-113-114, 479 F.2d 201, 206-207 (1973). That responsibility may
not be relieved through adjudication sinée "[tlhe court's function
is limited to ascertaining whether any factual issue pertinent to
the controversy exists [and] does not extend to the resolution of
any such issue." Nyhus, supra, note 32, 151 U.S.App.D.C. at 271,

466 F.2d at 442.
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Thus, regardless of whether plaintiff's motion for reconsider-—
ation "advance[d] no new arguments" and "present[ed] no new facts,"
tﬁe Court's decision to grant the motion and vacate its July 14th
order was correct. There is very plainly a disputed issue nf ma-
terial fact as to whether the release of the transcripts was re-
lated to this litigation. On this record, for the Court not to
have vacated its July 14th order would only have invited re s=rsal

on appeal.

IITI. PLAINTIFF'S CONTENTION THAT HE IS REQUIRED TO FILE SUIT TO
OBTAIN CIA RECORDS IS NOT IRRELEVANT

In his motion for reconsideration, plaintiff maintained that
he is required to file suit to obtain information from the CIA,
that the CIA does not treat him the same as other requesters but
even refuses to give him information that it has already made
available to others. Defendant disputes this, saying that the CIA
"believes the statement is unfounded." (Defendant's motion, foot-
note at bottom of p. 3)

Defendant does not provide any under oath affirmation that
Weisberg's charges are not true. Instead it resorts to innuendo
and argues that his affidavit is merely hearsay. 1In addition, it
complains that it cannot devote its limited resources to respond-
ing to these "irrelevant and immaterial" allegations.

First, the allegations are not "irrelevant and "immaterial".
If Weisberg has to file suit to obtain the same information that
is provided others, of if he is not provided requested information
until he sues for it, this bears on the issue of whether or not he

"substantially prevailed" in this lawsuit.

Secondly, in view of defendant's claim that the CIA's resources

are too limited to permit response to plaintiff's various affida-



vits, plaintiff suggests that defendant provide the Court with
sworn affidavits responsive to the following two matters:

V l. In 1975 and 1976 plaintiff made FOIA requests for records
pertaining to Yuri Nosenko. These requests were assigned CIA
numbers F-75-4765 and F-76-143, The CIA should indicate what
records responsive to these requests have been provided to plain-
tiff and whether any such records have been provided to any other
requester. The CIA should explain why such records have not been
provided to plaintiff.

2. On April 30, 1980, CIA official Gerald L. Liebenau exe-
cuted an affidavit which revealed that the CIA had not provided

at least one document which should have been released to Mr.

Weisberg in another lawsuit, Weisberg v. Central Intelligence

Agency, et al., Civil Action No. 77-1997. Mr. Liebenau stated

that this document, which he described as "an informal three-page
biographic statement, stamped Secret, concerning one individual
apparently received by the FBI from the CIA on 17 April 1968," "is
currently being reviewed for possible release under FOIA to plain-
tiff Weisberg, who will be advised directly of the determinations."
Affidavit of Gerald L. Liebenau, 93. (Attachment 1) The CIA
should state whether the CIA has yet advised plaintiff of its
"determinations" concerning this document. Why has it not done
so after a passage of five months? Is it going to be necessary
for Mr. Weisberg to file suit to learn the determination that the
CIA said five months ago it was going to advise him of directly?
Plaintiff is currently hospitalized as a result of arterial
by-pass surgery and is thus unable to respond directly to some of
defendant's assertions at this time. However, with respect to
the footnote appearing at the bottom of page four of defendant's

motion, which states that the CIA has indicated that plaintiff's



current unpaid bill for duplication at the CIA is over $1400,
plaintiff informs the Cdurt that on March 1, 1978, he wrote the
CIA in regard to this bill. 1In that letter he explained that he
did not have enough money in the bank to cover a $1,435.70 check,
but that as soon as possible he would arrange this. He also
called to the CIA's attention the fact that he had requested a wai-
ver of the duplication fees and noted that: "It would be much
more convenient for me if you will agree to postpone payment
until there is a final decision on the request for a waiver." He
promised, "I do assure you of a check after I hear from you follow-
ing your receipt of this letter." (A copy of this letter is found
at Attachment 2)
To the best of plaintiff's knowledge and recollection, the

CIA did not write him in response to this letter and there has been
no determination of his fee waiver request.

Respectfully submitted,

AAAN LAl #
J. H. LESAR v

1l L Street, N.W., Suite 203
shington, D.C. 20037

Attorney for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that I have this 24th day of September, 1980,
hand-delivered a copy of the foregoing Opposition to Defendant's
Motion for Reconsideration of the Court's Ruling on Plaintiff's

Motion for Reconsideration to the office of Ms. Patricia J. Kenney,

United States Courthouse, Washington, D.C. 20001.

JAMES H. LESAR
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,

vs ee se

Plaintiff,

Civil Action No. 75-1448

<

GENERAL SERVICES ADMINISTRATION, :

Defendant :

ORDER

Upon consideration of defendant's motion for reconsideration
of the Court's ruling on plaintiff's motion for reconsideration,
plaintiff's opposition thereto, and the entire record herein, it

is by the Court this day of , 1980, hereby

ORDERED, that defendant's motion for reconsideration be,

and the same hereby is, DENIED.

UNITED STATES DISTRICT COURT
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IN THE UNITED STATLS DISTRICT COURT
FOR THE D1STRICT OF COLUMBIA
HAROLD WLISBERG,
! Plaint.ff,
v. Civil Action No. 75-199¢
DEPARTMCNT OF JUSTICE,

Def. rdant’

e e e e e e e

AFFIDAVIT

GCRALD L. LIEBENAU, being first duly sworn, does hereby
depose and say:

l. I am the Information Review Officer for the Direc-
torate of Operations (DO) of the Central Intelligence Agency
(CIA). I am responsible for the review of DO documents

which are the objecthaf Freedom of Information Act (FOIA)

based upon my know}edge, upon information made available to
me in my official capacity and upon advice of ‘the CIA Office
of General Counsel. .

2. The purpose of this affidavit is to advise pla?ntiff
and the Court regarding CIA's FOIA determinations on ten
documents. They are CIA-originated documents retrieved by

the Feceral Bureau of Investigation (FBI) from its records

in resronse to plaintiff's FOIA recuest for documents on

1

| Martin Luther King, Jr. and James Earl Ra}. During the same

! period, plaintiff Weisberg was also engaged iﬁ litigation with
; the CIA in this district (Weisberg v. CIA, Civil A;tion No.

i 77-1997) concerning the FOIA request for documents about

i the same two individuals in CIA records. Nine of the ten

1 documents retrieved from the FBI files were dealt with in

litigation involving the CIA. I make the following statements

r

i

ey
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Plaintiff Weisberg's litigation with CIA. They are dis-
cussed in the affidavit of Robart L. Owen of 25 May 1974 ang
identified in the Document Disposition Index which accompanied

the affidavit as Document Nos. 224, 250, 251, 277, 279, 284,

3. Available records do not *stablish what disposition
was made of the te;;h document, an informal three-page
biographic Statement, stamped Secret, concerning one individual
apparently received by the FBI from the Cia on 17 Apfil
1968. The document is currently being reviewed for possible
release under FOIA to plaintiff Weisberg, who will be advised

directly of the determinations.

\
PR A,
“GERALD L. LIEBENAU
COMMONWEALTH OF VIRGINIA )

) ss.
COUNTY OF FAIRFAX )

Subscribed and sworn to before me this :i(;Y/l day of

(;‘24‘_'5‘ 1980. .
"~ %ZQA("//( /i ~
Rdtary PubYic

= . i 2 7\ ., -
Xy commission expires: ) k>

N
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3/1/78
T “ene Wilson, PULa/ra Courdinator
la

sashington, p,g, 2.%05
Dear iy, ¥ilsen,

Thank you f.,» Your lotter of Yesterday and ¢, four eartons of n.cords, both of
vhioch came today. Ao Burprised me., 1hany, You also for your apology for what you do
ot exayerats in desoribing ag your "inordingte delay 15 responding, "

But I do reming you that although tiis is a two—jear delay it 1s not your
Teoord in JOLA/PA muttors vith me, I guait cooplianc. with a 1y requeat,

becanes I q44 Bot-expeot thim I do not have enough mangy {n the bank to sover
8 31,435.70 aheak, 48 s00n as pusuible 1 wily arrange tom be able to &lve you a cheox,

&stion, I meant this ¢, cover all sy requeats, s I bulieve I said,

dowever, I dg &8.-ure you of a cheak after I hear frogm You foliowing Your reoceipt
of thig letter, Ly theu 1 w11)1 have had o chaioe to 88k to wy lawyer, vi, “9¥s4r, who
18 out of town for the rusg of this wauk, I'12 be in Yarhi.igton og the 7th for & Btutus
6all in an yyyy Cud0 and will be gble to speax with iy then,

until there ig » finul deocision 6u thi reyuest for & waiver,

4 do not reeal; whut 1 have ¢o 4 you abdout ¢:d8, in duneral, 1 hyve willed al) thas.
Tecords to a uwniveraity i;, the, mddleos the CLUntry an. have made 80ue available gp ]
Mo beun able to. The aelay 4n goapliance, whia) is not exaotly as you now Tepresent,
has them Toaohi.g me at 5 tie when ] G0t even look gt them far a long time, And as
& uatter nf Praotise 1 mui.: a1, &y recur s availap), to othera, Oy thie particulay
8ubject taig Lioludes one vhu caniwot evey Tepay mv the cugt of Baking the coples. Le
bas a pruper duteresy 4., tusa ang L Yavg bent b copioy of eVerythi:.; ['ve reesived,
Dot just what 4 havi recef vey frou you. There are othu) Conuiderations, incluuing By
Present situatioy wn,. condition, If YOU require wore tlu, You have pleans Lot o® know,

A3 you will jmow Lefore you TPou1vVe thig | have Jusat rocently written You about
another of yuur "inordi.ate" delays, one tia¢ aain givew another an “exolusive" an vhat
1 requeated eurlier wng Jdiy 20t reosive, Iy that case {t yg Edward J, kputein, of
Byosphantie Twoard,

vill provide ong prouptly. ror viataver .t 4, “OTth 10 you 1 rewport tiat oL its owa any
after sows Ivoeut eourt Oxperiunces .a uews account v one of ‘whie), I en lone) the
Departuent of Justice has wg. rtaxen to 1{st a: &y requesta and apoesls, The rosult
Boensg to be surprising to the Peraon dojiu §t.

375

Sinscerely,-

Harold velsberg



