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motion,

PROCEEDINGS

THE DEPUTY CLERK: Harold Weisberg v. General
Services Administration, Civil Action 75-1448.

MR. LESAR: Good morning, Your Honor.

THE COURT: Good morning.

MR. LESAR: James H. Lesar representing the
plaintiff Harold Weisberg.

Does the Court have any preference as to how it

wants to proceed this morning?

THE COURT: No. I think, as I indicated in the

‘notice, we will hear all the motions. Whichever way you want

to approach them, ‘T think we can do it that way and I will let
‘the Government respondAln between so that we can have all the |
argumengs at fhe same ﬁlme.

”iﬁR; LESAR: Do you want me to take both motions at
the same time?

THE COURT: Well, let's have the first motion and

then I will have the Government respondlto that and hear what
they have to say about it, and fhen we will take up the second

MR. LESAR: Fine, Your Honor.

ARGUMENT IN SUPPORT OF PLAINTIFF' MOTION FOR
ATTORNEY S FEES

MR. LESAR: The first matter before the Court is
plaintiff's motion for attorney's fees in this case.
This case arose under the Freedom of Information

Act. The plaintiff originally sought copies of three Warren
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-present the newly discovered materials to this Court first. He

Athree transcrlpts at issue avallable to Mr Weisberg.

‘transcripts -- the two purportedly classified transcripts of

4
Commission executive session transcripts. This Court initially
ruled in favor of the government with respect to all three
transcripts. An appeal was taken.
While the appeal was pending, additional materials
became available to plaintiff which he thought disputed the
government's contention in the case and he filed those materials

with the Court of Appeals. The Court of Appeals ordered him to

did so..-ThiSZCourt,again upheld the government's oontention

and a separate appeal was taken to the Court of Appeals.
On'the day that the government s brief was due in

the second of the two cases whlch had been consolldated in the

Court of Appeals, the government elected to make two of" ‘the P

The Court of Appeals subsequently upheld this
Court's determination with respect to the status of the third
transcript.

Mr. Weisberg contends that the release of the two

danuary 21 and June 23, 1964 -- entitles him to attorney's fees
under the Freedom of'Information Act because he has substantiallly
prevailed. | He contends in support of this that the documents
should have been provided to him at the time that he requested
them, that they were never properly classified.

THE COURT: Well, of course, that is his contention.
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Obviously, his contention wasn't valid with respect to one
transcript, was it?

MR. LESAR: That is correct.

THE COURT: So, he didn't prevail as to that.

MR. LESAR: That is correct.

THE COURT: All right. So, we are talking about
two transcripts.

MR. LESAR: We are talking about two transcripts.

THE COURT: All right.

MR. LESAR: With respect to those, he contends that

they were not properly classified and that the government “

iispuriously withheid:theh.

THE COURT: Wéll-, that doesn't add ax;ythihg; He
contended.he was entitled to them by virtue of his ¥equest.

MR. LESAR: I understand that but there are two
things that do add to it: One is that we have the transcripts
themselves. Under the Freedom of Informatioﬁ Act, any portions
of the transcripts which ére xséqrqgablea would have had to
have been released, and you can read the transcfipts; In our
vie&, you can read page after page until you finish all of the
material withheld without discerning any basis for their having
been withheld.

THE COURT: But that's only halonf it. I can
read report after report from the CIA and FBI and everywhere

else and can see nothing in it that would suggest -- I have no
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' House Select Commlttee on Assa551nat10ns. However, Mr Welsbergfﬁ
equlte plaln that there is no reference in the House Commlttee g

' Owen affidavit does not so state, nor did the House Select

there for determining whether or not a plaintiff has substan-

6

way of knowing how to put two and two together and get four.
MR. LESAR: - The other half of it is that there is

no competent affidavit from the agency stating that these
materials were properly classified. The Owen affidavit, which
has been submitted in support of the‘government's opposition
to the motion for attorney's fees, fails to state that they werxye
ever properly classified, fails to state what the big secret
was that required them to be wi;hheld_all these years. - So
that the government has not made out its case; ) EANE

| | ”'&eﬁedaition;.tﬁe-aiieged'bases fe; £héfaé¢15§§ifi;v'”
catlon ls that 1t was nece531tated by the hearlngs before the

has flled an,affldav1t and submitted materlals whlch make lt
proceedings to these transcripts or to their contents. The

Committee make these materials or their contents available.
Therefore, the’government}s claim simply doesn't stack.

L NOQ, under the’lawwin this Circuit, this Circuit
has adopted basically the decision of Vermont Low Income

Advocacy Council v. Usery, and there are two criteria set forth

tially prevailed: One, whether or not the prosecution reason-
ably could be regarded as having been necessary. Well, I think

there is absolutely no doubt that the record is quite clear thalt
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‘case at the t1me the release was made. The Unlted States Court

in the Vermont case for the propos1tlon that when the government

plaintiff requested these transcripts time and again over a
period of a decade or more. He was vigorously opposed in this
Court at all levels up to the very moment that the transcripts
were released.

The second criteria set forth by the Vermont case
is whether or not the litigation had a substantial causative
effect on the release of the information. Mr. Weisberg con-
tends that it_did, that they would not have been released but -
for'thls lltigatlon.bt‘

'f It is 1mportant to understand the context of the

of Appeals had just handed down a landmark dec1s1on in Ray v.
Turner whlch, rn plalntlff's v1ew, made a reversal 1nev1table'
because 1t substantlally modlfled, if not overturned, the
Welssman deClSlon upon which this Court had relied. 1In additioT,
there would have been a new Executive Order which would have
taken effect shortly, whlch also would have changed the legal

status: of the transcrlpt.

The government has oited the lower court decision

voluntarlly releases a transcript, the mere fact that the
plaintiff had to file.suit for it does not mean that he has
substantially prevailed. However, this case presents an
entirely different issue. In that case, the Court found that

the delay in releasing the material was excusable delay and
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It is approximately $30,000 at this pcint,’plus about $1,438.00

~requested 1s-rea50nable under the c1rcumstances. The number of

that the government had proceeded in good faith.

Here, we contend that neither of those is true:
That the release of the transcripts has been delayed for vears,
and that the government submitted affidavits to this Court
which misrepresented and misled the Court about the justifica-
tion for withholding the transcripts.

Now, plaintiff has submitted a bill for legal fees.
in expenses and costs.,Plalntlff contends that the amount

hours has been documented The gOVernment has made some object_on
to. some of the hours.' Plalntlff agrees that the government.ls :
correct with respect to approx1mately 21 1/2 == T thlnk exactly

-1/2 of the 55 hours that the government objected to and has
agreed to eliminate that time.

The rate of $85.00 an hour;is reasonable. It is
the rate which other‘attorneys of comparable experience under
the Freedom of Information Act have charged Plaintiff has
submitted copies of court records in other cases in whlch
attorneys have been awarded at rates between $65.00 and hour and
$90.00 an hour from 1975 to the present tlme, so we'would submit]

that that is a reasonable rate.

Plaintiff has requested that the Court, in exercis-

ing its discretion, increase the amount of the basic award for

several reasons: one is the long delay in payment. Much of the
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compensation whatsoever as evidenced by the fact that this

jamount of time expended would have been lost.

;Mr Welsberg, yes.f That s correct

the government if the government is supposed to pay.

9
work was done in 1974 and 1975; that there has been a loss of
as a result
income for a period of four or five years/for much of the work
and lesser periods of time for more recent work and that is

one risk factor that ought to be taken into account. There

was, of course, at the very beginning an enormous risk of no

Court twice found against plaintiff with regard to the status

of these transcripts.and~had that been upheld, the entire

THE COURT.l Why? Dld you take—it on up?

MR LESAR I took 1t w1thout any payment from

THE COURT' Thet is. a risk you were prepared to take.
MR; LESAR: Yes, I understand --
THE COURT: That is a decision you can make: I

expect to get compensated‘but I am certainly going to put it onl

MR.:LESAk: Yes, I understahd. But,under the law,
the Coutt may;_in its“disereti;n, award additional sums taking
into consideration'the fact that counsel did risk a loss of
income as a result of'aéreeinq to undertake the work. 1In this -

-THE'éOURT; I see. I misunderetood the point you
made.

MR. LESAR: In this case -- to give an example

directly from this case -- a portion of the time that was
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~ the government's opposition, I stated the amount of attorney's:

. I neglected to~1ncluderit w1th the reply.

10

risked has already been lost because we did not prevail with
respect to the May 19 transcript and we concede that we are
not entitled to recover for that time, so that is lost time.
That is one of the risk factors that has to be taken into the
case. |
Basically, I think I would like to call the Court's

attention to the fact that in the conclusion to the reply to

fees requested but I neglected to add to that sum the amount
of §1, 438 41 whlch is for the expenses of cost of lltlgatlon.

That had been prev1ously 1ncluded w1th,the orlglnal motion but

In conclu51on, I would like to stress the
1mportance of an attorney fee award in this case. The Freedom
of Informatlon Act is a uniquely American law. It is a law
that was in gestation for a very long period of time. The
revelations which have.resulted from it have been of prlmary
lmportance to the publlc life of thls country to congressional
leglslatlon. It has revealed lnnumerable scandals that had
been pteviously suppressed and enabled the citizens of this
country to hold more informed views as to public policies and
to the workings of their government.

I think that without the incentive of attorney's

fees, the Freedom of Information Act would soon be turned into

a shambles. There are few citizens who can afford the time or
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-awarded. .

. motlon for attorney s fees and costs prlmarlly because we .

11
the expense that it costs to hire an attorney experienced in

handling this kind of litigation and if the Act is going to be

W

made to work, it requires that attorney's fees be awarded wher:
appropriate. This, we think, is an appropriate case  and that

Congress inténded that it was precisely this kind of situation
where the government unjustifiably withheld and delayed: access

to nonexempt information, that attorney's fees should be

' 1;Thank.you, Your Honor.

) ARGUMENT IN OPPOSITION

MISS KENNEY- Your Honor, we are op9051ng the

malntaln that plalntlff has not prevalled in thls action ond
that to deem plalntlff a prevalllng party.under theseicxrcum-
stances would leavo the words in the statute meaningless.

THE COURT: Well, what happens when oomebody
litigates for years and then the government caves in? Do you
just wipe out:the-attorney's feos and say, Well, we fought him
forbfourvot fiQo years and we are tired, or we want to cot off
counsel fees?.rHere it'is. We made you wait four yearo, but
now here it is.

MISSFKENNY: - I think we indicated in our brief
that there ate certain circumstances under which a plaintiff,
even if the plaintiff does not obtain a judgment in his favor,

could be awarded attorney's fees but this is not one of those
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cases.,
,The standard is that the plaintiff must show that

the prosecution was reasonably regarded as necessary to the

4| release of the documents; also, that the action has substan-

5] tial causative effect on the release of the information.

6 THE COURT: You have no question but what the

7|| prosecution was»neceésary to get the Warren Commission reports,

- 81l is there?

G [ '~ MISS KENNEY: This prosecution?
©f  mmcourr: ves.
) 11 | - ., . MISS KENNEY: As to those --
| ?V:IA? | THECOURT Yes
Iy e ’
& B e MISé“KENNEY: --~ those two reports, thdse_two

M|l transcripts?

15 - THE COURT: Yes.
16 MISS KENNEY: No. We maintain —-
17 ~ THE COURT: Why didn't you turn them over when he

18| first asked for them, then?

19 - MISS KENNEY: We maintain that the reason --
20 - THE COURT: No, no. That is not my question.
21 ' S There wasn't any doubt that there was a stonewall

22| as far as Mr. Weisberg was concerned -with respect to these

25 _fréhscripts.
24 ~ MISS KENNEY: There wasn't any doubt that they

95 || were classified documents, the basis on which we defended the
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'whlch was released dealt w1th how to put questlons to the

13

‘and it was so held below by yourself earlier.

time, had not been released publicly.

13
action, along with the assertion of the (b) (3) argument which
was based on the CIA's need to protect its intelligence
sources and methods; but the reason that these two particular
trenscripts were withheld was primarily because of their
ability-- They wanted an ability to be able to authenticate
information concerning activity within the USSR of the KGB and

that was why they were thhheld

The flrst transcrlpt, the January let transcrlpt,

The second transcrlpt, the June 23rd,traneeriet;.

was Qhether and ‘how to use»Nosenko in connection w1th determln i”
ing whether Oswald was in fact a KGB agent.

| The ability of the CIA to protect its intelligence

sources and methods was at stake in both of these transcripts,

THE COURT: I undeEstand that, but that is just
the point I am making: Mr. Weisberg had to sue. You were not
going to give him any portion of it for that reason, isn't that
cerrect2

MISS KENNEY: I respectfully disagree because in
September when the information was used before the Committee

in testimony by two gentlemen, that information, up to that
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 saying. . F SRR

government £ p051t10n had never changed up until the tlme that
flt went before the House”Subcommlttee that. he was not entltled

jto thls 1nformatlon, and that ls what this Court held So

14

THE COURT: That is exactly right, so Mr. Weisberg
had to sue. He had to sue long before that.

MISS KENNEY: No. The information brought before
the Committee was the information which was declassified.
After that:testimony came ih, then the transcripts were com-
pared with the testimony and the transcripts were released.

Now, are you suggesting that --

ATHEVCOURT:A'I don't think you understand what I am

‘_Pefﬁt ohé ie that from the very beginning, the

« oS

then,rlnrthat sense,_Mr. Welsberg had to sue because the
government cohtehded he~waeh‘t entitled to any'of them. That
is point one, the litigation was necessary in that sense.

MISS KENNEY: - Weli, had Mr. Weisberg not reéuested
the infofmation'but:had he made it after September 15th, 1978,

he wouldn't have had to sue.,

T

THE COURT: No. That is not the way the Act works.
' MISS KENNEY : True. ‘ ¥ e
The §Ointfis that the Committee'sjﬁee of the
information --
THE COURT: That is the second point that you are

making. Point number one is that litigation was necessary. Yol




15
can't deny that. At no time did the government say they were

going to give him any portion of those transcripts, at no

time.
4 ' -~ MISS KENNEY: Correct.
5 THE COURT: I am talking about Mr. Weisberg now.
6 ' MISS KENNEY: Right.
7 | THE COURT: All right. So, in that sense, the

8|l litigation was neceSsary, isn't that c¢orrect?

9| L = MISS KENNEY: In that sense, it is correct; but the

10 }p01nt that I was trylng to make ——

 1} :LH. THE COURT° Now,there came a tlme, the government

»iz‘;conteeds stepwewo.:that,hls actlon was not therprlmary metlveA
ﬁ; i3 13| for theAgoverpmentfeventually giving him the two transcripts.

14 ThaﬁriS'the second point you make. -

15 MISS KENNEY: Yes. Buf the point that I wee

16 || trying to make is.that over a period of time -- these

17 >transcfipts dafed from 1964, information ==

18 , ] fHE_COUﬁT: Over a period of time, there .wouldn't

19 || be any ﬁecessify. But the Act doesn t work that way. The Act
90 || doesn'’ t say, Well, look, you can get a request and you can sit

91 || around and wait long.enough so that the information is meaning-

99 || less. So if we can stonewdll somebody for ten or fifteen years,

93 || then we will give him the whole thing; but the Act doesn't wor}
94 | that way.. There will come a time when all this stuff is just

95 || down the drain.” The next generation won't care about the
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an applicant until you decide later on that there is no need

'information; but if you sue afterwards, you will get the

‘information.,

‘that you get it. The government has a way of giving it out

16

Warren transcripts, this one does.

MISS KENNEY: The need for classification does
change.

THE COURT: Of course, it does; but the Act

doesn't say that. The Act doesn't say that you can stonewall

for any of the 1nformatlon to be classified and then you can
glve hlm the whole shebang. That is not the way the Act works.
Certalnly, ‘a lot of thls stuff will be dEClaSSlfled In the

Year 2050, most of 1t, but the ‘Act doesn't work that way . No.

It is today that they are entltled to 1t under the ex15t1ng

statute o LT

ﬁ_MISSsKENNEY~- Well "if one acknowledges that there
are changes In: the need for cla551fy1ng 1nformat10n, then it
can also be said that if you sue before the need for classify-

ing the information has changed, you are not going to get the

THE COURT: You may, or you may not. That is just

the point Mr, Weisberg makes. It doesn't necessarily follow

to A and withholding it from B. It depends upon who is asking
for it and what the circumstances are at a particular time.
MISS KENNEY: It is clear to the government, at any

rate, that plaintiff was not a substantial cause in the release
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 that there was no longer a tenable ba51s>for holding the_,'f'

17

of the information. We believe that the affidavit submitted
in connection wieh our opposition demonstrates that. It
demonstrates it by attaching to it documents contemporaneous
with the decision to declassify. The actual decision to give
up the tfanscripts uas nede extraordinarily quickly for any
agency. The testimony was heard on September 15th. By
September 22nd,.a request was made from the General Counsel's
office‘at:the'CIA;toer. owen to determine whether or not the
need to w1thhold thls information under the exemptlons could

be ]ustlfled Mr Owen, on September 26th of 1978, determlned

'THE COURT: Well, what changed all ofMa sudden?f?

MISS‘KENNEYi The testlmony before the House. ‘The

114

public release of information as a result of the House Committe
| | THE COURT: The public release of what information?
'MISS KENNEY: There was testimony -- for the
detaile of the £estimony, T will let Mr. Ziebell speak beoeuse
there was approximately, as I understand'it, two daye of
testimony which -
- THE COURT: What part of that testimony tracks
anyfhiné in eherﬁerren;CommissionIreport? That is the issue.
MISS KENNEY: What part of that testiony -

THE COURT: Of the testimony before the House

Subcommittee. In fact, anything that can be related to the
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- Nosenko could be belleved or not, whether his judgment could be -

"apparent from the transcripts themselves, elther thelr reason

accurate our Lntelllgence—gatherlng sources are. That in

18
Warren Commission report.

MISS KENNEY: Well, as I understand it, they were
talking about defectors% in patticular one defectior, ?ﬁri
Nosenko. The June 23rg transcrlpt related to the use of
Nosenko, who was a def ector; in connection with deterwlnang
whether Oswald was a KGB agent.

It wasn't clear, perhaps, at that time whether
believed or not belleved, but more importantly, it may not be

for c1a551ficatlon or thelr 1mpact on 1nte111gence sources

because what happens 1n these 51tuations is that. presumably,

the Soviets see what we. know and are able to determlne how f '

itself is-information which they would not otherkise have if
these types of documents were withheld.
| In turn, by’releasing certain information, the

RGB, the Sov1ets do know the strength and the weaknesses of
ouxr lntelligence-gatherlng abillty. | ; \

THE COURT: Well, that is a oalculated risk.that
Congress took when it wrote this statute and that 1s what we
have every tlme we are confronted with a national securlty
problem. The courts are in no position to second-guess --

MISS KENNEY: But,‘Your Honor, toat's the error

that plaintiff makes. We aren t confronted w1th that in this
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-before the Subcommittee.

{one whlch thlS ~case was fOllOWlng in the wake of and that thls
{case had the potentlal for belng 1n ltself a precedent-settlng
'oplnlon.: But the fact of the matter is that Ray v. Turner'

-essentlally gives guldance and direction for the affldav1ts

19
motion; we are confronted with whether or not he was a
prevailing party and whether or not his action was a causative
factor in the release of the documents in question, and“it is
clear from the affidavit, from the documents submitted in
connection with the affidavit that the transcripte were
released not because of plafntiff's action but because of what

was trahspiring in the House, in the Subcommittee, in testimony

~ But more lmportantly, plaintiff places great emphas'

“on the fact that Ray v. Turner was a precedent-settlng oplnlon,_

i

that the agency must submit 1n,connection with this kind of
case, and also suggests that when the Court is in coubt on a
de novo_review; an in camera ihspection is available.

| Even 1f the aff1dav1ts, as plaintiff 1mplles, did .
not meet the standards set by Ray v. Turner, the appropriate
thing would have been on appeal -- had the Court found that --
to remand and to sﬁpplement the affidavits, to have an in camer
inspection, Whatever.3 There is no guarantee that plaintiff

would have won even if the standards'cf‘ﬁay v. Turner had
applied to this case and if the affidavits were not up to those

standards.,
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»plalntlff's suggestlon that he might have been the prevalllng

20

Moreover, in Ray itself, that is exactly what
happened: The case was remanded to the District Court, supple-
mental affidavits were filed, an in camera inspection ensued
and the Court still found for the government below., So,
plaintiff's emphasis on Ray v. Turner is misplaced because
even if Ray v. Turner standards were not met by the affidavits
in this case, it would not have automatically meant that the
plaintiff would have been the prevailing party. There would
have still ensued Dlstrlct Court proceedings and there waevno

guarantee that the plalntlff would have won. -Consequently,

party 1s purely speculatlve and totally unfounded
Weshave_argued in our opposition that the Ceuft
shouldn't exercise its.discretion to award attorney's feeeieven
were this Court to find that plaintiff prevailed.
Additionelly, we have noted that the amounts
requested by plaintiff are unreasonable. There has been no
evidence of plaintiff's hourly rate during any of the yeare in
question. Moreerr} the numbe; of hours included initially ali
the hours relating to the May 19th transcript. Blaintiff has
now said at least 21 of those hours spent on appeal after the
other portions of the case were dismissed as moot should not be
counted in but plaintiff made no attempt to distinguish the
hours spent below on the May 19th transcript, and the burden is

on plaintiff to establish precisely how many hours he should be
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- this case would be to render meaningless the words in the
Qstatute relatlng to a prevalllng party, and requlrlng that

plalntlff be a prevalllng party in order to be entltled to

'fees would be a dlSlncentlve to any agency to glve up short of :

lpursulng each case to a complete and flnal judgment

16

or not the information in the transcripts could be released in

21

compensated for, should he be compensated.

Plaintiff dismisses this by saying he spent
virtually no time below, and yet he spent some 21 hours on
something that he had spent no time on below when the case was
on appeal. So, we submit that at the very minimum, plaintiff
has not established the number of hours for which he should be
compensated accurately.

"In sum, we think that to award attorney's fees in

award of attorney s fees. We thlnk that to award attorney s

THE COURT: What is that argument again?
MISS KENNEY: Well, had the information in the

transcripts -- Had the CIA not undertaken to evaluate whether

view of the testimony, none of this would have occurred.
THE COURT: None of what would have.occurred?
MISS KENNEY: In other words, what plaintiff is

arguing for essentially is a determination as of the date the

court case is filed as to whether or not the information should

be released. He argued that on appeal in arguing against

dismissing as moot a portion of the case because he felt that
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as it did because there would be no incentive. They under-

| because if they dldn t do it and he eventually got the.materlal
"they would have to pay'for it. That is just the point that he

ie making. If they dldn,t turn lt over right away, there

'wouldn t be any pOSSlblllty that they are going to avoid belng

;stuck w1th counsel fees,_because it would.have been perfectly

4they dld

22
he was entitled to a determination, and to award attorney's fee

in cases such as this would be a disincentive to the agency to

make the kind of review that it did effectively and efficiently

took a review immediately of the transcripts.

THE COURT: Yes, there would be an incentive

So,.they'have.ho alternative in those circumstances
to release the material. They can play games if they want to,
but they knew they were going to lose on the attorney's fees
question; but i undetstand‘your.argument.

.f MISS'KENNEY: Welli.ﬁe disagree.

Thank-you, Your Honor.

THE COURT: Nobody has agreed about anything
throuéhodt thie ehtire.iitigation.

J MR. LESARt Given my experienceAundet thev?teedom‘
of Information Act, that ie not entirely surprising.

THE COURT: Well, you have gained considerable

experience and expertise with this case alone, with this client

S

:apparent that they should have glven it to him in September, as'
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_staff reports, I state that there is no information in this
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alone.
MR. LESAR: That is correct, Your Honor.

REBUTTAL ARGUMENT

MR. LESAR: Just a couple of brief things I want
to call to the Court's attention-

One, in the August 20, 1979 affidavit which
Mr. Weisberg submitted, he states that the Owen_affidavit,
which is the'basiS‘for the gevernment‘s epposition, does not
state what 1nformat10n - that 1s, the Owen aff1dav1t states

that some CIA 1nformatlon was decla551f1ed in response to the

state what 1nformatlon or that i€ lncludes these~transcr1pts or

thelr content."' There has been no rebuttal to that,. nor‘has'”'
there been any rebuttal to the statements in the October 3l,
L978 affidavit which Mr. Weisberg originally filed with the
Court of Appeals but which has also been submitted in‘support
of this metien.

| Paragraph 8 of that affidavit says: "Having read

the June 23rd transcrlpt and thls and other Warren Commission

transcrlpt relatlng to Nosenko that is not in the staff reports
This is one of many available records ..." -
Then in paragraph 9, he states: "Having read the

June 23rd transcript, I further state that it contains no infor-

mation relating to Nosenko that was not made available to
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Edward J. Epstein for his book Legend, his magazine articles
and interviews and his extensive use on nationwide TV and
other forums."

There has been no rebuttal to those statements, so
that it seems quite -—

THE COURT: I am not going to get dragged off in
that quagmire.

o MR. LESAR: All right. Fine.

THE COURT° It is relatlvely 51mp1e. We have

'transcripts of two days of hearlngs before the Select Sub-

‘commlttee, and we have~the Warren CommlsSLOn reports that were

government's contention is*that‘once we went to the Select
COmmitree, therinfermatien that was in the Warren Commission
reports, we declaseified as a result of those hearings. That
is their position.

MR. LESAR: That is their position but they

provide no'specifics.and there is no correlation between the

two.-

THE COURT: That can be done very easily, can it
not?.

MR. LESAR: Yes, it can.

One final peiht,vwirhrrespecr to Qhether or not I
made ahy attempts to distinguish the work done iq the District

Court on the May 19th transcript, in my affidavit I did find
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~and. read the opposition to the government's motion for summary

t‘_}attempt to segregate the materlal that was clearly segregable.

- covery ‘in varlous forms, one belng a request for productlon of

22 ||
~documents and the second being a notlce of depositions.

25
two hours that were clearly spent on that and that alone and
I have eliminated that. There may have been a couple of
additional hours scattered throughout the case. I made a
review of the documents and it is very difficult to pinpoint
anyrappreciable time without spending more time making the
examination than the amount of time involved.

The May 19th transcript was not the central reason

-we brought the suit and just_in,termS'of pages, if you go back

judgment;fthere are only a couple-pages that areraddressed to
that lssue. None of the 1nterrogator1es or dlscovery materlals
vwere addressed,to the status of the May l9th transcript, so I

really thlnk lt 1s not a 51gn1f1cant lssue. I d1d make an

the work that was clearly spent on the May 19th transcript.
That,_I guess, is the end of_my presentation on
this motion, |
f: THE COURT: All rlght

ARGUMENT IN. SUPPORT OF MOTION OF PLAINTIFF FOR
DISCOVERY

k'MR.'LESAR: Plaintiff has attempted to take dis-

The government has vigorously opposed all discovery
in this case.

It is plaintiff's position that the Court can
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1| decide this case in his favor without the necessity of dis-

2l covery, but that the Court cannot decide the case against him
3| without allowing further discovery. The reason for that is

4] that there are certain ﬁactual claims made by the government

5| on which the government's position rests. Plaintiff disputes
6|l them and in order to gain the necessary materials to fully

7|l present his position, he would need to take further discovery;

8|l but if the Court feels that the materials on file would justify

9| an award in plaintiff's favory then‘there-is no need for dis-

10 toovery. If it lS uncertaln about the outcome, then dlscovery

1y is necessary in order to pln down the spec1flcs of the govern-

;di;'nment's clalms.mi _
13 <,h hdlhn.'m THE COURT. Well, the soec1f1cs of the government;
14 cialme; 1t seems ' tao: me, would be revealed by the transcrlpts
15| of the Senate Select Subcommittee.

16 MR. LESAR: There‘are several things that are

17 -dependent on the government's claim. We think, for example,
18 || that they have got to establlsh that the transcrlpts were

19 properly cla551f1ed to begln w1th at the time Mr. Weisberg
20 requested them, and they would have to go through the transcripts
91 |- page hy>pa§e_and.say what was. in the.transcripts.that,would
FR 22' have jeopardized natiohalxsecurity, what would have reVealed
93 || an unknown source orfmethod of the CIA. So that, if there is

04 || 3DY validity to their elaim, we would be entitled to subject

95 it to --
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‘that as the materlal ls now puhllc, it has been dec1a351f1ed

would prefer to get the matter over with. The government has

27

THE COURT: You mean start the litigation all
over again.

MR. LESAR: I would do that only if the government
were to --

| THE COURT: Well, we would be right back to round
Zero. We would start all over again with affidavits end

counter-affidavits as to what exemptions under the statute

MR, LESAR.L I,thlnk we can avoid the affldav1ts by

g01ng'51mply dlrectly to deposition testimony.

3 THE COURT. No way. Nb.

Mk; LESAR.T Well‘ the goverrmeet s.p$§1£¥55ﬁ1§'
so there is no natlonal seeerlty problem. So that now, there
is no jeopardy in our seeking to learn what there was in the
transcripts that they considered previously warranted clessifih"
cation, and we would be entitled to test them on that and also
to test oh wheﬁsit waeﬁeboutrtﬁe HouseASelect s

”~THErC06RT: Weil;“rhe way you are proéee&iﬁg, thesg
cases would never end.

-~MR,'LESAR: Well it is not a p031t10n that -= I

forced it on me by making claims that I think are clearly un-
substantiated. The fact that they are clearly unsubstantiated,

to me, does not lessen my obligation to my client to‘make sure
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to establlsh the truth, partlcularly not where they are as con-

vlclusory and vague as they are in thls 1nstance.

plaintlff on thls partlcular case. This is not the normal

.:25
that the Court has been provided with all the relevant
information. If they are making a claim that the House  Select
Cormittee’'s proceedings caused the release of these transcripts,
then I want the right to Cross-examine them and see precisely
what information was revealed at the hearings that caused the
release of the transcripts.

THE COURT: Well, why do you have to cross-examine
somebody? | :
MR. LESAR? Well, the reason is abundant experaence

1nd1cates that you cannot rely on the government's aff1dav1ts

THE COURT. Well you are _never 901ng to get any-
thlng but conclusory and vague aff1dav1ts out of them when they
start talklng about national security and that kind of businesd.
That is why we go through the'érecess of waning it down and
ultimately get into in camera inspections ahd, even then, they
can snow yoﬁﬂ ‘

1 "“Mﬁ;FLESAR: I thinh they have reached the end of

the tether as to how much they can snow this particular

51tuat10n where the plalntlff is utterly in the dark. Mr.
Weisberg has a vast fund of information and if they make claims
that are bogus, I think he will be able to establish that they

are bogus.
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THE COURT: Well, if he has that much information,
he ought to be able to establish that right now.

MR. LESAR: Well, I think he has done that in his
affidavits --

THE COURT: ©No. i am talking about in response
to this question about the relationship, if any, between the
Senate Select Commlttee and their aff1dav1ts.

MR. LESAR:,_He-stated in hiS'affidavits that there |
is none.

| kThAnkaAﬁ, YourkHonor.“

THE COURT. I thlnk the government deflnltely has

‘the burden to show what the relatlonshlp 1s, 1t is just a

question of what we are g01ng to go through to make them carry
the burden.
 MR. LESAR: Yes. Thank you, Your Honor.

ARGUMENT IN OPPOSITION

MISS KENNEY- The reason we requested this hearing

today, Your Honor, was that after not1c1ng four dep051tlons

earller ln September and flndlng that he had not subpoenaed

certaln w1tnesses and after we had submitted a request for a

protective order, plaintiff went out, re-noted the depositions

and also issued four subpoenas.
We contend that no discovery is necessary.
Plaintiff seems to center his request for discovery on whther

or not the transcripts were properly classified at the outset.

That is not an issue in this proceeding, nor is it relevant to
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this proceeding. The issue is whether or not plaintiff
prevailed. Plaintiff has the burden of establishing that.
There has been no éispute that there were hearings
before the House Subcommittee. There is no dispute that the
CIA on its own initiative immediately thereafter analysed the
documents that they had previously withheld under Exemptions
1l and 3, determined thet they should be released and did eeek_
their release.

'THE: COURT: But there has to be a relationship

" between theatwd?ﬁefore you can cut Mr. Weisberg off. That is

-all that he is contending. 0therw1se, the government is in a

posxtlon to use any subterfuge, any excuse. Somethlng can ,

 happen over here and say, Oh, by the way, we have got thls

case tethered over here, now is the time to get rid of it so

we will relate the two. Relating the two in their own minds

is one thing. That is why I say.we have to focus on what is

the relationship between the two; and if there is none -- if

they are talking about apples on the Hill and he has got

'oranges over here, that doesn't mean anything.

They decide after the hearings on the Hill. Why?
Was it convenient for them? That is not the issue. What was
there about the Senate Select Subcommittee testlmony as it
related to the Warren Commission transcript that induced the
CIA to go back‘and declassify them. That is the issue, not

that they did it. What is the relationship between the two
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, contentlon is rlght. They never should have been classified

“in the flrst 1nstance lf that is all there is to 1t and, in

‘:should have glven 1t to h1m years ago lf that lS your p051tlon.-5

that no more than what was presented should have to be pre=-

"sented in order to refute their allegation, unsubstaniated,

3
things? He contends there is none.

Now, isn't that the issue?

MISS KENNEY: I think the affidavit that we have
submitted of Mr. Owen establishes that he undertook the review
at the specific heheet:of the General Counsel's Office, that
the review resulted in his releasing the documents. There is
no suggestion ;—

THE COURT: If that is true, then Mr. Weisberg's

that sense, he prevalls because they are concedlng. They

- MISS KENNEY- Thetvls not our position, Your Henorgﬁh
THE COURT: State your position, then. =

MISS KENNEY: Our position is that Mr. Owen hasy
in an affidavit to this Court, stated the exact process that
he went through in making his decision to recommehd that.the
documents be deciaesifie&-

Declassification decisions in and of themselves

entail knowledge of classified information. Tt is our position

that plaintiff is a prevailing party.
THE COURT: All right.

MISS KENNEY: Plaintiff did not win the case below.
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In fact, on two separate occasions this Court upheld the (b) (3)
exemption =--

THE COURT: That is not the test, whether he won
the case or not. Did he get what he wanted? When did he get
it? And, why did he get it?

He got two out of the three things he wanted.

MISS KENNEY: The plaintiff said under oath that

they gave the documents over as a result of examining in

connection with that‘testimony before the House. What you're

suggestiné, Yoﬁr'Hohor} is that there should be some mental

,process exposed to the Court and to the partles -

.l THE COURT. No. I am suggestlng that they have to ej

say more. I am suggestlng that more has to be said than, Oh,

hy the way} we:had two days of testimony up on the House and
because of.the two days of testimony on the House, they went
back and teviewed ahd declassified. There has got to be more
than that Ivthinh.

.‘That is why I say, What went on before the House?

Not just that there was a hearing but what was there in those

hearings. It was the content of the hearings, not the fact of

the: hearlngs that I thlnk is the focal p01nt of the contention i»

-

between the parties here at the moment.
MISS KENNEY: We maintain that the discovery that

is sought in the.forum that it is sought would be totally

inappropriate. For one thing, to --
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Vgovernment old f11es someplace.

is necessary, the Court and the plaintiff simply would choose

the House.fA
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THE COURT: No == Well, that is the second
argument that you have. I have some questions about that, too

MISS KENNEY: For one thing, documents have been
subpoenaed from, for example, Mr. Owen and Mr. Briggs over
which they have no control. They aren't even within their -
domain.

Secondly, the breadth of the request is important.

Mr. Lesar has requested documents relatlng to cla551f1cat10n

enormous search of documents at this tlme, many of whlch would

Apart'from that, we don't maintain thatvadditional
information is necessary for the resolution of this particular

motion because in order to determine that additional discovery

which establlsh that the plaintiff did not cause the release

but, rather, that the release was due to the testimony before

THE COURf: What testimony before the House? That
is all I am asking. What testimony? I wasn't there before
the House. I do not know. There has been no statement as to

what testimony.
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MISS KENNEY: May I ask Mr. Ziebell to address
that?

THE COURT: Yes.

MR. ZIEBELL: Good morning, sir.

THE COURT: Good morning.

MR. ZIEBELL: The Congressional Record contains
the transcript of the testimony given by John Hart, a former
Agency emplcyee who was broughc back as a consultant, who did
a review of therAgeecy records and the handling of a defector
named. Nosenko . |

Hls testimony on the lSth was concerned pr1nc1pally

which the Agency treated Nosenko; the difficulties faced in-
trying to authenticate and establish the credibility of
Mr. Nosenko as a source of information on the Soviet KGB, the
Soviet Intelligence Service; and on matters relating to the KGB
awareness of what Mr; Oswald's activities in the-USSR were.,
Whether or not, for example, there was a felationship establish
ed between the KGB and Mr. Oswald while he lived in the USSR,
and whether or not Mr. Oswald was in fact controlled by the RGB
when he came back to the United States.

In the process of this discussion, Mr. Hart, who
was a long-time senior intelligence officer with considerable

operational experience, expressed a number of professional
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opinions based on his experience in the business of
intelligence. That experience, if you will, sir, is part of
what goes into any officer's judgment on whether or not
information is classified, whether damage could ensue from
the disclosure, ana how. much damage and with what certainty
or what degree of probability the damage would fall. Such
opinions, obviously, vary from one officer to another because

our experiences are not uniform. Each one of us- has been

_ Mr. Hart expressed a number of oplnlons about theA‘
probable valldlty of’the Judgments of the Agency. The varlous
components of the Agency is therefore in conflict as to =,
whether or not you could cr could not believe what Mr. Nosenko
said. Their opinions and their judgments reflect an awareness
that comes from experience Qith the kind of operational
practices, the kind of operational procedures and the kind of
intelligence sources the KGB‘uses. |

This, in turn, reflects CIA's ability to be aware

of how the KGB functions. Our willingness to believe or doubt

involvement with someone as an intelligence agent is dependent
in part on our knowledge of how the KGB works, what it does do

and what it does not do.

If, for example, in the process of recruiting an
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agent, one of the practices of the KGB for years was to
insist on a written receipt for all payments of money. Not
only that, they insisted on payment of money to establish a
bond between the officer of the KGB and the person who was
working .with him.

This kind of knowledge is reflected in the judg-
ments made As ﬁo whether or not you could believe Nosenko.
How much or how litFle.the Agency knew about the;KGB is

reflected in not only the testimony of Mr. Hart, but also in

Comm1551on, and Justlce Warren who had been brlefed by -
Dlreetor Helms on the level of certainty or uncertalnty, 1f-
you will, of the Agency and whether or not you could belie#e
Mr. Nosenko.

The Agency, at that point, was not satisfied that
it had established the credibility of Mr. Nosenko as an honest |

valid source of information on the KGB or on Mr. Oswald. The
come through much more meaningfully for someone in the KGB who

if you will. If ‘they have engaged in operations to convice us
of certain practices and our judgments appear to reflect a
knowledge of their practices, they will know whether or not

we have penetrated their organization to a point where we have
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found a protected secret of theirs or whether we have been
taken in by a particular red herring they have dragged in front
of us to see if we would follow.

It is difficult to discuss the background for
decisions of this kind without exposing more about what we
know. Our perplexity in writing affidavits that are meaning=-
ful, persuasive and honest reflections of the facts are com-
pounded. The difficultiés expand. The more you know about the
secret backgfound bf these things, the more difficult it
becomes t§ discﬁégfthé;; 7

. Sir('I:don't know if I might do better answering

endlessly._.-

.;;ihere is a-felationship, I think. The transcripf'.
is clearIYICOncerned‘with Nosenko and our ability to judge his
motives: What we went through to establish his credibility;
what he went through in the process. This is clearly reflected
in one of the traﬁscripts where the éntire subject of the

discussion is whether or not Nosenko was a credible source and

MISS KENNEY: That is the June 23rd transcript.

MR. ZIEBELL: Thank you.

The January 21lst one is a discussion of how we
might go about trying to validate and authenticate and authen-

ticate information we hoped to get from the Soviet government.
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The Commissioner at that point was planning to put questions
to the Soviet government; and when you are in that kind of a
circumstance, one of the things vou like to try to do, of
course, is to ask questions which you already know the answers
to. The Soviets know that as well as we do. Thérg are ways
of layiné'out questions that make it less apparent and more
likely that you will get a testable answer., And tﬁis was the
sort of background Ehat was in the minds of the peééle talking
about how tovgo‘about written inquiries put to the Soviet
government that had some chance of gettiﬁg ah.goﬁééé and
accurate kind of_response.

THErédURT: Tﬁénk you, Mr. Ziebell.

REBUTTAL ARGUMENT

MR. LESAR: Your Honor, it is plaintiff's position
that none of the explanation offered by Mr. Ziebell is relevanty
and that if it had been relevant, it should have been stated
under oath and such points should have been made in response td

I am informed by Q; client that<the'CIA's uncertain-
ty about whether or not Nosenko was a plant or not haa long
been publicly known, h;d been publicly known before this suit
was even Erought. :

So, I think that the claims do not show the
required relationship and have not been made in the proper

form.
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‘Freedom of Information Act requests to process besides
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fwere.released and the testlmony.
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As to the discovery that is sought, we will leave
it in the Court's judgment. Of course, we feel that if the
Court maintains any doubt about whether or not plaintiff is
entitled to attorney's fees, then the discovery should go
forward; if not, then it need not.

THE COURT: Well, it will not go forward tomerrow.

MR. LESAR: It cannot because I will be leaving

THE COURT: To the extent that there is any~out—

Mr. Weisberg's.
MR. LESAR: I understand that, Your Honor.

MISS KENNEY: Your Honor, without conceding that

Mr. Lesar returns, submit an additional affidavit attempting

to further delinate the link between the two transcrlpts that

THE COURT; I would suggest strongly that you do
that because unless 1t is perfectly apparent to me, I am going

to -- Somebody is going to lay it out for me, put it that way.
Now, I don't want to become a CIA agent or a

specialist, I have no desire to. But I have to make certain

judgments and there has to be certain basic information from
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which I have to make those judgments.

MISS KENNEY: May we have until Mr. Lesar returns?
THE COURT: Well, I don't know how long that will
be.
" MR. LESAR: I will be returning November 2lst.
THE COURT: Yes, certainly. I don't see any
reason why'yéu”shouidn't have that opportunity.
‘Ifmthere is'any question about what you really
want -- T haven't éone ﬁhrough all of your affidavits == if
you want to re;ligne:what-you fiqure you are entitled to, you

can have some time to do that too.

MR.LESARYes ‘I will do that.

A;:>Tﬁﬁ;éaﬁ£T:. fhétrﬁill be after‘you réturn. VI am
not;puttiﬁgﬂ;ﬁQItihew¥éé£fiétions on you, excebt I would like
to get this baqk to the Court of Appeals before the end of the
year. |

MR. LESAR: Thank you, Your Honor.
1TEE COURT: All right. Fine.

'(ﬁhereupqn, at'nyﬁﬂ a.M., thé hearing on motions

was concluded.)
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