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motion,

PROCEEDINGS

THE DEPUTY CLERK: Harold Weisberg v. General
Services Administration, Civil Action 75-1448.

MR. LESAR: Good morning, Your Honor.

THE COURT: Good morning.

MR. LESAR: James H. Lesar representing the
plaintiff Harold Weisberg.

Does the Court have any preference as to how it

wants to proceed this morning?

THE COURT: No. I think, as I indicated in the

‘notice, we will hear all the motions. Whichever way you want

to approach them, ‘T think we can do it that way and I will let
‘the Government respondAln between so that we can have all the |
argumengs at fhe same ﬁlme.

”iﬁR; LESAR: Do you want me to take both motions at
the same time?

THE COURT: Well, let's have the first motion and

then I will have the Government respondlto that and hear what
they have to say about it, and fhen we will take up the second

MR. LESAR: Fine, Your Honor.

ARGUMENT IN SUPPORT OF PLAINTIFF' MOTION FOR
ATTORNEY S FEES

MR. LESAR: The first matter before the Court is
plaintiff's motion for attorney's fees in this case.
This case arose under the Freedom of Information

Act. The plaintiff originally sought copies of three Warren




10

11

12§

13
1
15
16

17

18 ||

19
20
21

22

24

25

-present the newly discovered materials to this Court first. He

Athree transcrlpts at issue avallable to Mr Weisberg.

‘transcripts -- the two purportedly classified transcripts of

4
Commission executive session transcripts. This Court initially
ruled in favor of the government with respect to all three
transcripts. An appeal was taken.
While the appeal was pending, additional materials
became available to plaintiff which he thought disputed the
government's contention in the case and he filed those materials

with the Court of Appeals. The Court of Appeals ordered him to

did so..-ThiSZCourt,again upheld the government's oontention

and a separate appeal was taken to the Court of Appeals.
On'the day that the government s brief was due in

the second of the two cases whlch had been consolldated in the

Court of Appeals, the government elected to make two of" ‘the P

The Court of Appeals subsequently upheld this
Court's determination with respect to the status of the third
transcript.

Mr. Weisberg contends that the release of the two

danuary 21 and June 23, 1964 -- entitles him to attorney's fees
under the Freedom of'Information Act because he has substantiallly
prevailed. | He contends in support of this that the documents
should have been provided to him at the time that he requested
them, that they were never properly classified.

THE COURT: Well, of course, that is his contention.
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Obviously, his contention wasn't valid with respect to one
transcript, was it?

MR. LESAR: That is correct.

THE COURT: So, he didn't prevail as to that.

MR. LESAR: That is correct.

THE COURT: All right. So, we are talking about
two transcripts.

MR. LESAR: We are talking about two transcripts.

THE COURT: All right.

MR. LESAR: With respect to those, he contends that

they were not properly classified and that the government “

iispuriously withheid:theh.

THE COURT: Wéll-, that doesn't add ax;ythihg; He
contended.he was entitled to them by virtue of his ¥equest.

MR. LESAR: I understand that but there are two
things that do add to it: One is that we have the transcripts
themselves. Under the Freedom of Informatioﬁ Act, any portions
of the transcripts which ére xséqrqgablea would have had to
have been released, and you can read the transcfipts; In our
vie&, you can read page after page until you finish all of the
material withheld without discerning any basis for their having
been withheld.

THE COURT: But that's only halonf it. I can
read report after report from the CIA and FBI and everywhere

else and can see nothing in it that would suggest -- I have no
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' House Select Commlttee on Assa551nat10ns. However, Mr Welsbergfﬁ
equlte plaln that there is no reference in the House Commlttee g

' Owen affidavit does not so state, nor did the House Select

there for determining whether or not a plaintiff has substan-

6

way of knowing how to put two and two together and get four.
MR. LESAR: - The other half of it is that there is

no competent affidavit from the agency stating that these
materials were properly classified. The Owen affidavit, which
has been submitted in support of the‘government's opposition
to the motion for attorney's fees, fails to state that they werxye
ever properly classified, fails to state what the big secret
was that required them to be wi;hheld_all these years. - So
that the government has not made out its case; ) EANE

| | ”'&eﬁedaition;.tﬁe-aiieged'bases fe; £héfaé¢15§§ifi;v'”
catlon ls that 1t was nece531tated by the hearlngs before the

has flled an,affldav1t and submitted materlals whlch make lt
proceedings to these transcripts or to their contents. The

Committee make these materials or their contents available.
Therefore, the’government}s claim simply doesn't stack.

L NOQ, under the’lawwin this Circuit, this Circuit
has adopted basically the decision of Vermont Low Income

Advocacy Council v. Usery, and there are two criteria set forth

tially prevailed: One, whether or not the prosecution reason-
ably could be regarded as having been necessary. Well, I think

there is absolutely no doubt that the record is quite clear thalt




Py
£,
\

10

S 11

12

13

14

15

16

17

18

19

20

21

23

24

‘case at the t1me the release was made. The Unlted States Court

in the Vermont case for the propos1tlon that when the government

plaintiff requested these transcripts time and again over a
period of a decade or more. He was vigorously opposed in this
Court at all levels up to the very moment that the transcripts
were released.

The second criteria set forth by the Vermont case
is whether or not the litigation had a substantial causative
effect on the release of the information. Mr. Weisberg con-
tends that it_did, that they would not have been released but -
for'thls lltigatlon.bt‘

'f It is 1mportant to understand the context of the

of Appeals had just handed down a landmark dec1s1on in Ray v.
Turner whlch, rn plalntlff's v1ew, made a reversal 1nev1table'
because 1t substantlally modlfled, if not overturned, the
Welssman deClSlon upon which this Court had relied. 1In additioT,
there would have been a new Executive Order which would have
taken effect shortly, whlch also would have changed the legal

status: of the transcrlpt.

The government has oited the lower court decision

voluntarlly releases a transcript, the mere fact that the
plaintiff had to file.suit for it does not mean that he has
substantially prevailed. However, this case presents an
entirely different issue. In that case, the Court found that

the delay in releasing the material was excusable delay and
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It is approximately $30,000 at this pcint,’plus about $1,438.00

~requested 1s-rea50nable under the c1rcumstances. The number of

that the government had proceeded in good faith.

Here, we contend that neither of those is true:
That the release of the transcripts has been delayed for vears,
and that the government submitted affidavits to this Court
which misrepresented and misled the Court about the justifica-
tion for withholding the transcripts.

Now, plaintiff has submitted a bill for legal fees.
in expenses and costs.,Plalntlff contends that the amount

hours has been documented The gOVernment has made some object_on
to. some of the hours.' Plalntlff agrees that the government.ls :
correct with respect to approx1mately 21 1/2 == T thlnk exactly

-1/2 of the 55 hours that the government objected to and has
agreed to eliminate that time.

The rate of $85.00 an hour;is reasonable. It is
the rate which other‘attorneys of comparable experience under
the Freedom of Information Act have charged Plaintiff has
submitted copies of court records in other cases in whlch
attorneys have been awarded at rates between $65.00 and hour and
$90.00 an hour from 1975 to the present tlme, so we'would submit]

that that is a reasonable rate.

Plaintiff has requested that the Court, in exercis-

ing its discretion, increase the amount of the basic award for

several reasons: one is the long delay in payment. Much of the
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compensation whatsoever as evidenced by the fact that this

jamount of time expended would have been lost.

;Mr Welsberg, yes.f That s correct

the government if the government is supposed to pay.

9
work was done in 1974 and 1975; that there has been a loss of
as a result
income for a period of four or five years/for much of the work
and lesser periods of time for more recent work and that is

one risk factor that ought to be taken into account. There

was, of course, at the very beginning an enormous risk of no

Court twice found against plaintiff with regard to the status

of these transcripts.and~had that been upheld, the entire

THE COURT.l Why? Dld you take—it on up?

MR LESAR I took 1t w1thout any payment from

THE COURT' Thet is. a risk you were prepared to take.
MR; LESAR: Yes, I understand --
THE COURT: That is a decision you can make: I

expect to get compensated‘but I am certainly going to put it onl

MR.:LESAk: Yes, I understahd. But,under the law,
the Coutt may;_in its“disereti;n, award additional sums taking
into consideration'the fact that counsel did risk a loss of
income as a result of'aéreeinq to undertake the work. 1In this -

-THE'éOURT; I see. I misunderetood the point you
made.

MR. LESAR: In this case -- to give an example

directly from this case -- a portion of the time that was
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~ the government's opposition, I stated the amount of attorney's:

. I neglected to~1ncluderit w1th the reply.

10

risked has already been lost because we did not prevail with
respect to the May 19 transcript and we concede that we are
not entitled to recover for that time, so that is lost time.
That is one of the risk factors that has to be taken into the
case. |
Basically, I think I would like to call the Court's

attention to the fact that in the conclusion to the reply to

fees requested but I neglected to add to that sum the amount
of §1, 438 41 whlch is for the expenses of cost of lltlgatlon.

That had been prev1ously 1ncluded w1th,the orlglnal motion but

In conclu51on, I would like to stress the
1mportance of an attorney fee award in this case. The Freedom
of Informatlon Act is a uniquely American law. It is a law
that was in gestation for a very long period of time. The
revelations which have.resulted from it have been of prlmary
lmportance to the publlc life of thls country to congressional
leglslatlon. It has revealed lnnumerable scandals that had
been pteviously suppressed and enabled the citizens of this
country to hold more informed views as to public policies and
to the workings of their government.

I think that without the incentive of attorney's

fees, the Freedom of Information Act would soon be turned into

a shambles. There are few citizens who can afford the time or
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-awarded. .

. motlon for attorney s fees and costs prlmarlly because we .

11
the expense that it costs to hire an attorney experienced in

handling this kind of litigation and if the Act is going to be

W

made to work, it requires that attorney's fees be awarded wher:
appropriate. This, we think, is an appropriate case  and that

Congress inténded that it was precisely this kind of situation
where the government unjustifiably withheld and delayed: access

to nonexempt information, that attorney's fees should be

' 1;Thank.you, Your Honor.

) ARGUMENT IN OPPOSITION

MISS KENNEY- Your Honor, we are op9051ng the

malntaln that plalntlff has not prevalled in thls action ond
that to deem plalntlff a prevalllng party.under theseicxrcum-
stances would leavo the words in the statute meaningless.

THE COURT: Well, what happens when oomebody
litigates for years and then the government caves in? Do you
just wipe out:the-attorney's feos and say, Well, we fought him
forbfourvot fiQo years and we are tired, or we want to cot off
counsel fees?.rHere it'is. We made you wait four yearo, but
now here it is.

MISSFKENNY: - I think we indicated in our brief
that there ate certain circumstances under which a plaintiff,
even if the plaintiff does not obtain a judgment in his favor,

could be awarded attorney's fees but this is not one of those
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cases.,
,The standard is that the plaintiff must show that

the prosecution was reasonably regarded as necessary to the

4| release of the documents; also, that the action has substan-

5] tial causative effect on the release of the information.

6 THE COURT: You have no question but what the

7|| prosecution was»neceésary to get the Warren Commission reports,

- 81l is there?

G [ '~ MISS KENNEY: This prosecution?
©f  mmcourr: ves.
) 11 | - ., . MISS KENNEY: As to those --
| ?V:IA? | THECOURT Yes
Iy e ’
& B e MISé“KENNEY: --~ those two reports, thdse_two

M|l transcripts?

15 - THE COURT: Yes.
16 MISS KENNEY: No. We maintain —-
17 ~ THE COURT: Why didn't you turn them over when he

18| first asked for them, then?

19 - MISS KENNEY: We maintain that the reason --
20 - THE COURT: No, no. That is not my question.
21 ' S There wasn't any doubt that there was a stonewall

22| as far as Mr. Weisberg was concerned -with respect to these

25 _fréhscripts.
24 ~ MISS KENNEY: There wasn't any doubt that they

95 || were classified documents, the basis on which we defended the
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'whlch was released dealt w1th how to put questlons to the

13

‘and it was so held below by yourself earlier.

time, had not been released publicly.

13
action, along with the assertion of the (b) (3) argument which
was based on the CIA's need to protect its intelligence
sources and methods; but the reason that these two particular
trenscripts were withheld was primarily because of their
ability-- They wanted an ability to be able to authenticate
information concerning activity within the USSR of the KGB and

that was why they were thhheld

The flrst transcrlpt, the January let transcrlpt,

The second transcrlpt, the June 23rd,traneeriet;.

was Qhether and ‘how to use»Nosenko in connection w1th determln i”
ing whether Oswald was in fact a KGB agent.

| The ability of the CIA to protect its intelligence

sources and methods was at stake in both of these transcripts,

THE COURT: I undeEstand that, but that is just
the point I am making: Mr. Weisberg had to sue. You were not
going to give him any portion of it for that reason, isn't that
cerrect2

MISS KENNEY: I respectfully disagree because in
September when the information was used before the Committee

in testimony by two gentlemen, that information, up to that
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government £ p051t10n had never changed up until the tlme that
flt went before the House”Subcommlttee that. he was not entltled

jto thls 1nformatlon, and that ls what this Court held So

14

THE COURT: That is exactly right, so Mr. Weisberg
had to sue. He had to sue long before that.

MISS KENNEY: No. The information brought before
the Committee was the information which was declassified.
After that:testimony came ih, then the transcripts were com-
pared with the testimony and the transcripts were released.

Now, are you suggesting that --

ATHEVCOURT:A'I don't think you understand what I am

‘_Pefﬁt ohé ie that from the very beginning, the

« oS

then,rlnrthat sense,_Mr. Welsberg had to sue because the
government cohtehded he~waeh‘t entitled to any'of them. That
is point one, the litigation was necessary in that sense.

MISS KENNEY: - Weli, had Mr. Weisberg not reéuested
the infofmation'but:had he made it after September 15th, 1978,

he wouldn't have had to sue.,

T

THE COURT: No. That is not the way the Act works.
' MISS KENNEY : True. ‘ ¥ e
The §Ointfis that the Committee'sjﬁee of the
information --
THE COURT: That is the second point that you are

making. Point number one is that litigation was necessary. Yol







