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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

HAROLD WEISBERG, “ 
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Ve Civil Action 75-1448 

GENERAL SERVICES ADMINISTRATION, 

Defendant 
ate = SS eee ee oe E 

Washington, D. C. 

Wednesday, October 17, 1979 

The above-entitled cause came on for hearing on 

pending imidions tedious the Honorable AUBREY E. ROBINSON, JR., 

United States District Judge, at 9:45 a.m. 

APPEARANCES: 

On behalf of the Plaintiff: 

JAMES HIRAM LESAR, ESQ. 

On behalf of the Defendant: 

PATRICIA J. KENNEY, AUSA, 
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STEPHEN GARFINCKEL, GSA 

EVA MARIE SANCHE 

Official Court Reporter 
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PROCEEDINGS 
THE DEPUTY CLERK: Harold Weisberg v. General 

Services Administration, Civil Action 75-1448. 

MR. LESAR: Good morning, Your Honor. 

THE COURT: Good morning. 

MR. LESAR: James H. Lesar representing the 

plaintiff Harold Weisberg. 

Does the Court have any preference as to how it 

wants to proceed this. morning? 

THE. COURT: No. I think, as I indicated in the 

notice, we will hear all the motions. Whichever way you want 

to approach them, ‘I think we can do it that way and I will aGt 

‘the Government Semond in between so that we can. have all the | 

arguments at at “the Same time. 

oR. LESAR: Do you want me to take both motions at 

the same time? 

THE COURT: Well, let's have the first motion and 

then I will have the Government nespoud iy that and hear what 

they have to say about it, and then we will take up the second 

MR. LESAR: Fine, Your Honor. 

ARGUMENT IN SUPPORT OF PLAINTIFF! MOTION FOR 
Scene S FEES 

MR. LESAR: The first matter before the Court is 

plaintiff's motion for attorney's fees in this case. 

This case arose under the Freedom of Information 

Act. The plaintiff originally sought copies of three Warren  
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‘transcripts -- the two purportedly classified transcripts of 
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Commission executive session transcripts. This Court initially 

ruled in favor of the government with respect to all three 

transcripts. An appeal was taken. 

While the appeal was pending, additional materials 

‘became available to plaintiff which he thought disputed the 

government's contention in the case and he filed those materials 

with the Court of Appeals. The Court of Appeals ordered him to 

did so. This Court. again upheld he government's contention 

ane a separate appeal was taken to the Court of Appeals. 

‘On the ae that the government" s brief was due in 

the second of the two cases which had been consolidated in the 

court of “Appeals, the governnent elected ‘to'-make two: of’: ‘the oo 8 

The Court of Appeals substquencly upheld this 

Court's determination with respect to the status of the third 

transcript. 

Mr. Weisberg contends that the release of the two 

January 21 and June 23, 1964 -- entitles him to attorney's fees 

under the Freedom of tatokmblon Act because he has substantially 

prevailed. | He contends in support of this that the documents 

should have been provided to him at the time that he requested 

them, that they were never properly classified. 

THE COURT: Well, of course, that is his contention.  
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Obviously, his contention wasn't valid with respect to one 

transcript, was it? 

MR. LESAR: That is correct. 

THE COURT: So, he didn't prevail as to that. 

MR. LESAR:; That is correct. 

THE COURT: All right. So, we are talking about 

two transcripts. 

MR. LESAR: We are talking about two transcripts. 

THE COURT: All right. 

MR..LESAR: With respect to those, he contends that 

they were not properly classified and that the government 

",spuriously withheld them. 

THE court: Welk, that doesn't add anything. He 

contended. he was entitled to them by virtue of his taquest. 

MR. LESAR: I understand that but there are two 

things that do add to it: One is that we have the transcripts 

themselves. Under the Freedom of Information Act, any portions 

of the transcripts which ae -Segragable. would have had to 

have been released, and you can read the heansertpes: In our 

view, you can read page after page until you finish all of the 

material withheld without discerning any basis for their having 

been withheld. 

THE COURT: But that's only half of it. I can 

read report after report from the CIA and FBI and everywhere 

else and can see nothing in it that would suggest -- I have no  
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- House. Select Committee on “Assassinations. However , Mr. Weisherd 

quite plain that a is no reference in the House Committee! 3 

Owen affidavit does not so state, nor did the House Select 

there for determining whether or not a plaintiff has substan—   

6 

way of knowing how to put two and two together and get four. 

MR. LESAR:- The other half of it is that there is 

no competent affidavit from the agency stating that these 

materials were properly classified. The Qwen affidavit, which 

has been submitted in support of the government's opposition 

to the motion for attorney's fees, fails to state that they were 

ever properly classified, fails to state what the big secret 

was that required them to be withheld all these years. So 

that the government has not made out its case: : * sified 

| | |" Inadditiony the alleged bases fon the declassifi-| 

cation is | hae it was necessitated by the neaeengs before the 

has filed an affidavit and. submitted Maker sale which make: fee 

proceedings to these transcripts or to their contents. The 

Committee make these materials or their contents available. 

Therefore, the government's élaim simply doesn't stack. 

os ole, under the law in this Circuit, this Circuit 

has adopted basically the decision of Vermont Low Income 

Advocacy Council v. Usery, and there are two criteria set forth 

tially prevailed: One, whether or not the prosecution reason- 

ably could be regarded as having been necessary. Well, I think 

there is absolutely no doubt that the record is quite clear thalt  
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_case at the ‘Sime the release was made. The United Stakes Court 

in the Vermont case for the Fogpesitton that when the government   

plaintiff requested these transcripts time and again over a 

period of a decade or more. He was vigorously opposed in this 

Court at all levels up to the very moment that the transcripts 

were released. 

The second criteria set forth by the Vermont case 

is whether or not the litigation had a substantial causative 

effect on the release of the information. Mr. Weisberg con- 

tends that it did, that they would not have been released but > 

for this litigation. 7 

oi tt is important to understand the context of the 

of "Appeals | had. ‘just, handed | ‘Gown. | a landmark dcniaies in. ‘Ray Ve 

TUEAEE which, in plaintite's view, made a reversal inevitable 

because Lt ‘substantially modified, if not everturned, the 

Wied sanan decision upon which this Court had relied. In acetone 

there would have been a new Executive Order which would have 

taken effect shortly, which also ) would have changed ‘the legal 

status: of the transcript. 

The government has cited the lower court decision 

voluntarily releases a transcript, the mere fact that the 

plaintiff had to file suit for it does not mean that he has 

substantially prevailed. However, this case presents an 

entirely different issue. In that case, the Court found that 

the delay in releasing the material was excusable delay and  
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‘requested is-reasonable under the eigcumstances, “The number of 

  

that the government had proceeded in good faith. 

Here, we contend that neither of those is true: 

That the release of the transcripts has been delayed for years, 

and that the government submitted affidavits to this Court 

which misrepresented and misled the Court about the justifica- 

tion for withholding the wancertpns. 

Now, plaintiff has submitted a bill for legal fees. 

in expenses and Costs... Plaintiff contends that the amount _ 

heats has neat documented. ‘The government Has meee some apa pee en 

to: some . of the hours. Plaintifé agrees that the governnent tie 

correct with. respect to approximately 21- 71/2, == I ‘think exactly 

21-1/2 of the 55 hours: that the government objected to and has 

agreed to eliminate that time. 

The rate of $85.00 an ine - ds reasonable. It is 

the rate which other attorneys of comparable experience under 

the Freedom of Information Act have charged. Plaintiff has 

submitted copies of court records in other cases in whieh 

attorneys have been awarded at rates between $65.00 and hour and 

$90.00 an hour from 1975 to the present Panis so we would submit) 

that that is a reasonable rate. 

Plaintiff has requested that the Court, in exercis- 

ing its discretion, increase the amount of the basic award for 

several reasons: one is the long delay in payment. Much of the  
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compensation whatsoever as evidenced by the fact that this 

| Of these tueupertpte, ends had that seen upheld, the entire   ) amount of time expended would have been lost. 

Mx. Neisberg, ‘yes. That! s “correct. 

the government if the government is supposed to pay. 

  

9 
work was done in 1974 and 1975; that there has been a loss of 

as a result 
income for a period of four or five years/for much of the work 

and lesser periods of time for more recent work and that is 

one risk factor that ought to be taken into account. There 

was, of course, at the very beginning an enormous risk of no 

Court twice found against plaintiff with regard to the status 

“THE ‘couRT: | Why?” ‘Dia you take it on up? 

, MR. _BESAR: I took it without any peymen’ from 

  

_ THE - COURT: that is.a risk you were prepared to telhe. 

MR. LESAR: Yes, I understand -- 

THE COURT: That is a decision you can make: I 

expect to get compensated but Io am certainly going to put it on 

MR.’ LESAR: Yes, I understand. But. under the law, 

the court may, in its discretion, award additional sums taking 

into consideration the fact that counsel did risk a loss of 

income as a result pe agreeing to undertake the WORK. In this -- 

‘THE COURT: I-see. [I misunderstood the point you 

made. 

MR. LESAR: In this case -- to give an example 

directly from this case -- a portion of the time that was  
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. I “neglected to include it with the. reply. 
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risked has already been lost because we did not prevail with 

respect to the May 19 transcript and we concede that we are 

not entitled to recover for that time, so that is lost time. 

That is one of the risk factors that has to be taken into the 

case. 
| 

Basically, I think I would like to call the Court's 

attention to the fact that in the conclusion to the reply to 

fees requested but I neglected to add to that sum the amount 

of $l, 438. 41 which: is ‘for the expenses of cost of dbtatt on, 

That had Been previously soe laded with the original motion but 

  

In conclusion, r would like to stress the 

importance of an attorney fee award in this case. The Freedom 

of Tnformation Act: is a uniquely American law. It is a law 

that was in gestation for a very hong period of time. The 

revelations which have resulted from it have been of primary 

importance to = public life of this country to congressional 

legislation. Tt has revealed ianumevable scandals that had 

been previously suppressed and enabled the citizens of this 

country to hold more informed views as to public policies and 

to the workings of their government. 

I think that without the incentive of attorney's 

fees, the Freedom of Information Act would soon be turned into 

a shambles. There are few citizens who can afford the time or  
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the expense that it costs to hire an attorney experienced in 

handling this kind of litigation and if the Act is going to be 

ww
 made to work, it requires that attorney's fees be awarded wheré 

appropriate. This, we think, is an appropriate case and that 

Congress intended that it was precisely this kind of situation} 

where the government. unjustifiably withheld. and delayed: access 

to nonexempt information, that attorney's fees should be 

. - . Phank you, Your Honor. 

: ARGUMENT IN OPPOSITION 

  

MISS. SENREY _ Your Honor, we are opposing the 

  

maintain ‘that plaintite has not prevailed in this action ee 

that to oe, plaintifé a prevailing mnie: tet ‘ieee, akeeune 

stances would leave the words in the statute meaningless. 

THE COURT: Well, what happens when somebody 

litigates for years and then the government caves in? Do you 

just wipe out the attorney's fees and say, Well, we fought him 

fee fom: or Five years and we are tired, or we want to ent off 

counsel fees? Here it‘is. We made you wait four years, but 

now here it is. 

MISS KENNY: _I think we indicated in our brief 

that there are certain circumstances under which a plaintiff, 

even if the plaintiff does not obtain a judgment in his favor, 

could be awarded attorney's fees but this is not one of those  
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cases. 

‘The standard is that the plaintiff must show that 

the prosecution was reasonably regarded as necessary to the 

release of the documents; also, that the action has substan- 

tial causative effect on the release of the information. 

THE COURT: You have no question but what the 

prosecution was necessary to get the Warren Commission reports , 

  

is there? 

MISS KENNEY: This prosecution? 

“QE COURT: vés. 
An. .... MISS KENNEY: As to those -- 

ee = THE. COURT: : Yes. . 

: MISS” KENNEY: -- those two reports, those two 

transcripts? - 

THE COURT: Yes. 

MISS KENNEY: No. We maintain —- 

THE COURT: Why didn't you turn them over when he 

‘first asked for them, then? 

“MISS KENNEY: We maintain that the reason -- 

THE COURT: No, no. That is not my question. 

There wasn't any doubt that there was a stonewall 

as far as Mr. Weisberg was concerned with respect to these 

‘transcripts. 

MISS KENNEY: There wasn't any doubt that they 

were classified documents, the basis on which we defended the  
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  Which was released dealt with how to put questions to the 

13} 

and it was so held below by yourself earlier. 

time, had not been released publicly.   

13 

action, along with the assertion of the (b) (3) argument which 

was based on the CIA's need to protect its intelligence 

sources and methods; but the reason that these two particular 

ee were withheld was primarily because of their 

ability-- They wanted an ability to be able to authenticate 

information concerning activity within the USSR of the KGB and 

that was why they were weckhela., 

‘The first ercmencalie sits the January 2ist transcript, 

The second transcript, ‘the June 23rd transcript, 

was’ whether and ‘how to use Nosenko in connection with determin} 

ing whether Oswald was in fact a KGB agent. 

| The ability of the CIA to protect its intelligence 

sources and methods was at stake in both of these transcripts, 

THE. COURT: [I understand that, but that is just 

the point I am making: Mr. Weisberg had to sue. You were not 

going to give him any portion of it for that reason, isn't that 

correct? 

MISS KENNEY: I respectfully disagree because in 

September when the information was used before the Committee 

in testimony by two gentlemen, that information, up to that  
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government’ 8 position. had 3 never Shanged ay until Ehe Eine that 

‘ten went before ‘the ‘House Subcommittee | that, he. was not entitled 

_to this information, and that is whee this Court held. So | 
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THE COURT: That is exactly right, so Mr. Weisberg 

had to sue. He had to sue long before that. 

MISS KENNEY: No. The information brought before 

the Committee was. the information which was declassified, 

After that testimony came in, then the transcripts were com- 

pared with the testimony and the transcripts were released. 

Now, are you suggesting that -- 

THE COURT: I don't think you understand what I am. 

  

Point one is = from the very beginning, the. 

    

then, in that. sense, Mr. ‘Weisberg had to sue because the 

government eentended he waon entitled to any of them. That 

is point one, the litigation was necessary in that sense. 

MISS KENNEY: . Well, had Mr. Weisberg not requested 

the information but: had he made it after September 15th, 1978, 

he wouldn't have had to sue. 

ait 

“THE COURT: No. That is not the way: the Act works. 

. MISS KENNEY : True. . * 

The point is that the Committee's use of the 

information --= 

THE COURT: That is the second point that you are 

making. Point number one is that litigation was necessary. Yoh  
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can't deny that. At no time did the government say they were 

going to give him any portion of those transcripts, at no 

time. 

4 _- MISS KENNEY: Correct. 

5 THE COURT: I am talking about Mr. Weisberg now. 

6 “MISS KENNEY: Right. 

7 THE COURT: All right. So, in that sense, the 

8! litigation was necessary, isn't that correct?   9] ee a ‘MISS. KENNEY: In that sense, it is correct; but the 

10] point t that x was 5 trying. to make -— 

  

   
ou es ‘THE ne Now, there came a time, the government, 

Deus step two: that his action was Bot thet weiner motive 

3 313i) €or. the government: eventually giving him the two transcripts. 

14 That is the second point you make. a 

15 MISS KENNEY: Yes. But the point that I wae 

16|| trying to make is that over a period of time -- these 

17 transcripts datea from 1964, information - 

18 8 THE COURT: Over a period of time, there wouldn't 

ig} be any necessity. But. the Act “doesn't work that way. The Act 

99 || doesn! t say, Well, look, you can get a request and you can sit 

qi || around and wait long. enough so that the information is meaning- 

‘99|| less. So if we can stonewall somebody for ten or fifteen years, 

  

93 || then we will give him the whole thing; but the Act doesn't work 

94]| that way.. There will come a time when all this stuff is just 

95 || down the drain. The next generation won't care about the    


