UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

998 ©°9 9009900609059 000866000600600e00060os

i
i
{
i

"HAROLD WEISBERG,
1

Plaintiff,

Civil Action No. 75-1448

GENERAL SERVICES ADMINISTRATION, ‘
RECEIVED !

$2¥ 121979

Defendant

© 6000000000600 0006090000060080600000s

JAMES F. DAVEY, Clerk

i REPLY TO DEFENDANT'S OPPOSITION TO
! MOTION FOR ATTORNEY'S FEES AND COSTS

PREFACE

On April 24, 1979, plaintiff Weisberg moved, pursuant to

5 U.S.C. § 552(a) (4) (E), for an award of reasonable attorney fees
Jland other litigation costs reasonably incurred in this lawsuit. :
In his motion, Weisberg contended that the government's release to
‘him, after three years of bitterly contested litigation, of two of
the three Warren Commission executive session transcripts at issue,
mean that he had "substantially prevailed" within the meaning of
§section 552(a) (4) (E) and is therefore eligible for a discretionary ,
award of attorney fees. Arguing that he had acted as a private
iattorney general vindicating the strong congressional commitment to
la national policy of full disclosure of government information, .

Weisberg urged the Court to exercise its discretion in favor of an

award of attorney's fees and costs in this case.
: On August 10, 1979--some three and a half months later--the
fthe government filed an Opposition to Weisberg's motion. Although

fthe January 21 and June 23 transcripts were released to Weisberg on

iithe very day that the government's brief in this case was due in

i
|
|

i
i
i

o

i
|
:
'




The Court of Appeals, the Opposition alleges that this was a "vol-

untary" release and one which occurred totally independent of this

of these transcripts, the government argues that Weisberg has not
"substantially prevailed" and is thus not eligible for an award of
attorney's fees and other litigation costs.

Having just engineered for attorney fees, the government goes
on to assert that if the Court does not award fees, the amount re-
quested is not reasonable because "[s]ubstantial delays resulting
in the accumulation of attorney's hours were not only countenanced
by, but caused by plaintiff." [Opposition at 1] The only delay
which the government specifically attributes to Weisberg, and upon
which it bases this strange argument, is one which resulted from
the fact that Weisberg complied with én order of the United States
Court of Appeals directing him to file a motion for new trial in

the District Court.l/ [See Opposition at 10] Weisberg took the

1/ This litigation is replete with delays caused by the gov-

ernment was required to answer or object to Weisberg's first
set of 25 interrogatories by November 30, 1975. On December
29, 1975, Weisberg filed a motion to compel answers to these
interrogatories. The government finally responded to them on

fided by Federal Rule 33.

In addition, the government unjustifiably objected to an-
ment refused to answer interrogatory 15, which asked whether
ground that this information was national security classified,
even though the National Archives had itself revealed it to

The New Republic Magazine. In order to obtain the answers to
this and other unanswered interrogatories, Weisberg had to

position to the motion to compel on April 8, 1976. On May 25,
1976, this Court heard the motion to compel and ordered the
government to answer certain interrogatories within ten days.
On June 9, 1975, fifteen days later, the government filed its
answers. Thus it took 7 and 1/2 months to obtain answers to
Weisberg's first set of interrogatories.

Further delays were occasioned by the government's efforts
to obstruct Weisberg's third set of interrogatories. In re-

ernment. Under the Federal Rules of Civil Procedure, the gov-

January 9, 1976, nearly a month and a half after the time pro-

! swering some of the interrogatories. For example, the govern-'

Yuri Nosenko was the subject of the June 23 transcript, on the

file a second motion to compel. The government, after seeking
a two week extension of time, to March 29, 1976, filed its op-

lawsuit. Because this lawsuit allegedly did not cause the release




the Court of Appeals' order seriously. The government, it seems,
would have had him treat it as some kind of aberrational judicial
joke.

The government's good faith, or rather the lack thereof, has

been evident throughout this litigation. From the very outset, the

|
jecting Weisberg's motion that he be allowed to take tape-
recorded depositions, this Court stated that the information |
which Weisberg needed could be obtained through interrogato- |
ries. When Weisberg's counsel noted that he needed to obtain ;
information from the CIA, a nonparty and therefore not subject
to the provisions of Federal Civil Rule 33 governing interrog-—
atories, this Court took the position that the government i
would have to obtain the information from the CIA and stated:
"Let me suggest, Mr. Lesar, that Mr. Ryan has enough work to
do not to play games in this case." (May 25, 1976 transcript,
p. 20) :

Accordingly, on July 28, 1976, Weisberg filed a third set
of interrogatories. Some were intended to be answered by the
GSA, others by the CIA. Many were expressly directed to Mr. !
Charles A. Briggs, Chief of the Services Staff, Central Intel-
ligence Agency, the officer directly responsible for "classi-
fying" the January 21 and June 23 transcripts under Executive .
Order 11652. :

i

On October 15, 1976, two and a half months after Weisberg
filed his third set of interrogatories, there still had been
no response to them by either the CIA or the GSA, so Weisberg

filed yet another motion to compel. J

Oon November 12, 1976, the GSA finally filed a response in
which they objected to most of the interrogatories. The CIA
still did not answer 'the interrogatories addressed to it.
Instead the GSA objected to the interrogatories addressed to
the CIA and Mr. Briggs on the ground that "neither Mr. Charles
A. Briggs nor the Central Intelligence Agency is a party in |
the present litigation" and hence could not be required to an-
swer interrogatories under Rule 33. This was directly oppo-
site what this Court had ruled at the May 25 hearing and was
clearly a position taken in bad faith and simply as a means of
stonewalling Weisberg's discovery and impeding his access to
the January 21 and June 23 transcripts.

Before the GSA filed its largely non-responsive answers to !
Weisberg's third set of interrogatories, Weisberg received no-
tice that his October 15 motion to compel would be heard be-
fore a United States Magistrate on November 18, 1978. What
ensued was a series of off-the-record conferences in the
chambers of the Magistrate which resulted in one delay and ob-
struction after another. On November 18, 1976, the Magis-
trate ordered that supplementary answers to Weisberg's third
set of interrogatories be filed "so far as possible" no later
than November 30, 1976. This was not done. Instead, at the .
hearing held on December 2, 1976, the Magistrate gave the

&




i
|
I

government has sought to delay and impede Weisberg's access to

ggovernment's delay in answering his first set of interrogatories

’Mas'a manifestation of its lack of good faith: i

(December 29, 1975 Motion to Compel Answers to Interrogatories,

I . . .
might be in some others becuase the Act is intended to compel the

these transcripts by whatever obstructionist tactics were available.

to it. The first of Weisberg's motions to compel asserted that theg

This is part of a deliberate tactic of
stonewalling plaintiff's information requests.
Time and again plaintiff, who the government
well knows is without the financial resources
to pay an attorney, has been forced to sue for
documents for which there never was any possible
basis for withholding except that of embarrass-
ment to the government.

&emorandum of Points and Authorities, p. 1) i

The employment of delaying tactics in this case is one measure

lof the government's bad faith. The use of such tactics is perhaps

%ore reprehensible in a Freedom of Information Act case than it 5
1
|

CIA an additional extension of time to respond to the inter-
rogatories. The pretense that the CIA would in fact respond
to them was just that. Instead of answering the specific in-
terrogatories posed by Weisberg, on January 3, 1977, the CIA |
filed a dishonest affidavit by Mr. Charles A. Briggs which did.
not answer specific interrogatories. In addition, it filed
wholesale objections to the interrogatories.

This forced Weisberg to file yet another motion to compel.
However, when this motion was to be heard by this Court, the
Court decided to "put the cart before the horse" (March 4,
1977 transcript, p. 3) and hear the argument on summary judg-
ment first. The end result of the government's stonewalling
was that it obstructed Weisberg's discovery for more than .
seven months and enabled the government to procure a favorable
decision from this Court based upon misrepresentations and
falsehoods which this Court accepted at face value.

On appeal in Case No. 77-1831 the government sought suc-
cessive extensions of time of 32 and 32 days each. On January:
10, 1979, Chief Judge Bazelon granted the government's motion
for an extension of time to file its brief to January 26,

1978. His order also specified, however, that no further
extensions of time would be granted "except for extraordinary
cause shown." Subsequently, upon a showing of extraordinary
cause, the government's time was extended to February 2, 1978.
Ultimately, the government's brief was finally filed in com-
pleted form on February 3, 1978.




speedy disclosure of nonexempt government information. But an eveﬂ
more important measure of the government's bad faith in this case
is the ineluctable fact that there never was any basis for with-
holding the January 21 and June 23 transcripts. The government de-
liberately concocted a fraudulent national security claim as a Aé
means of denying Weisberg access to these records. To support itsi
spurious allegations, it submitted false affidavits to the Court.
Unfortunately, the government's bad faith did not cease with
the long-delayed delivery of these transcripts to Weisberg. Now f
it argues in favor of a Catch-22 proposition which puts to shame 1
those conceived by Joseph Heller's fertile imagination. It fanta—i
sizes that an agency can defeat an FOIA litigant's claim to attor- !
ney's fees whenever it has released the requested records "inde-
pendent" of the lawsuit for them, even if the agency concocted an

entirely spurious basis for withholding them and thus delayed ac-

cess to them for years. Common sense and the legislative history
of the Freedom of Information Act rule out any possibility that
this argument can be advanced in good faith. }
The government's conduct in claiming that the January 21 and
June 23 transcripts were exempt from disclosure on national secur-
ity grounds amounts to fraud on the Court and an assault upon the
integrity of the judicial system. Such conduct, if allowed to go
unchecked, will not only effectively subvert the Freedom of Infor-
fmation Act but also will necessarily erode the independence of the
district courts, who must and do place reliance upon the truthful- |
ness and accuracy of government affidavits. The time has come for
Afor this Court to act in a manner which warns federal agencies,
and the attorneys who represent them, that such conduct will no
longer be tolerated. All agencies, and particularly those which
deal in national security matters, must be given to understand that

i| severe conseugences will be visited upon them if they continue to




i ;
methods. Yet the government has put Weisberg--and the courts--

play games with the Freedom of Information Act and make sport of

the federal judges who decide cases arising under it.

ARGUMENT

I. WEISBERG HAS "SUBSTANTIALLY PREVAILED" IN THIS CASE |
!

!

In order to qualify for a discretionary award of attorney fees

under 5 U.S.C. §552(a) (4) (E), a Freedom of Information Act plain-
|

tiff must show, as a prerequisite, that he has "substantially pre—;
vailed" in the litigation. Alleging that in this case the defen- :
dant "voluntarily released two of the three documents withheld due}
to events entirely independent of this litigation" (Opposition, p.;
1), the government argues that Weisberg has not substantially pre- |
vailed. V é

This contention is specious. In the first place, there neverf
was any legitimate basis for withholding the January 21 and June
23 transcripts. Neither transcript was exempt under either Exemp-
tion 1 or Exemption 3 at the time this lawsuit was instituted. j
Significantly, the affidavit of Robert E. Owen filed in support of
the government's Opposition makes no claim that either transcript :
was ever properly classified or that their reiease would have jeop;
ardized national security by disclosing intelligence sources and |
through four years of costly, time-consuming, and exasperating lit:
igation, and the end is not yet in sight. 5

It would be unconscionable to reward the government for its !
efforts to obstruct Weisberg's access to wrongfully withheld rec-
ords.

In Communist Party of the United States v. Department of Jus- |

tice, Civil Action No. 75-1770 (D.D.C. 1975) (unpublished opinion),

Judge Flannery noted that:




[i]f the government could avoid liability for
fees merely by conceding the cases before final
judgment, the impact of the fee provision would

i be greatly reduced. The government would remain -
[ free to assert boilerplate defenses, and private
parties who served the public interest by enforc-
ing the Act's mandate would be deprived of com-

! pensation for the undertaking.

(Slip Op. at 3) The Court of A-peals has quoted this passage ap-

provingly on at least two occasions. See Nationwide Bldg. Mainte-

nance Inc. v. Sampson, 559 F.2d 704, 710 (D.C.Cir. 1977); Cuneo V.

Rumsfeld, 553 F.2d 1360, 1365 (D.C.Cir. 1977).

If the government cannot avoid liability for attorney's fees
merely by conceding cases before final judgment, neither can it
avoid liability by conceding a case on appeal, particularly not in
cases where it has procured a favorable decision from the district
court by submitting false and misleading affidavits. Yet that is
tﬁe "principle" which the government seeks to establish in this i
case.

Secondly, the claim that these transcripts were "declassified"

because information regarding Yuri Nosenko was placed on the public

record at the hearings conducted by the House Select Committee on

Assassinations is simply a fabrication which the government has de-
vised as a means of avoiding, first, the certainty of an adverse
decision by the Court of Appeals in this case, and, second, an
award of attorney's fees to Weisberg.

As Weisberg notes, neither the Opposition nor the Owen affida-
|
vit make any reference to the January 21 transcript. [8/20/79 ‘

Weisberg Affidavit, 6] And although the Owen affidavit does state
that some CIA information was declassified for the House Select
Committee on Assassinations (HSCA), Owen i

does not state what information or that it in-
cludes these transcripts or their content. He
also states that the CIA provided committee tes-
timony, again without stating that the testimony
included these transcripts or their content.

[8/20/79 Weisberg Affidavit, 8]




In addition,

{ The committee made no use of the content of
: the two transcripts in question.

1[8/20/79 Weisberg Affidavit, §18] ‘

1

“ These facts and others set forth in Weisberg's August 20, 1979

:affidavit make it clear that no information released or "declassi- ;
ified" in connection with the HSCA hearings required or caused the

"declassification" and "voluntary release" of the January 21 and i
June 23 transcripts. What required their release was the fact that;
the Court of Appeals decision in Ray v. Turner, 587 F.2d 1187, E
decided on August 24, 1978, made it clear that the government couldf
not stonewall Weisberg's access to these records any longer without?

|

risking a certain reversal by the Court of Appeals and an even more!
|

dangerous (from the CIA's standpoint) precedent than it had alreadyz

suffered in Ray v. Turner. !
1

In Nationwide the Court of Appeals discussed the various fac-

1

tors which ought to be considered by the courts when ruling on an

application for attorney's fees in an FOIA case. It stated that
the four factors mentioned in committee reports should be consid-
%ered by the courts but ruled that because the express intention of
bongress in removing them from the statutory language was to avoid

limited the courts' consideration, "[c]lourts should not inadvert-

iently frustrate that intent by failing to search out and consider

other factors that may be relevant to whether attorney fees should

‘be awarded to a successful FOIA plaintiff." Nationwide, supra, 559
F.2d at 714. The Court of Appeals then noted that in Vermont Low

%Income Advocacy Council, the Second Circuit had articulated two :

%ther factors to be considered: 1) whether the prosecution of the

|
plaintiff's action could reasonably have been regarded as necessary

“and 2) whether his suit had a substantial causative effect on the

tdelivery of the information. Lastly, the Court of Appeals con-

;cluded its lengthy discussion of the attorney's fees issue by as-

i t

.4




serting that:

1d. at 715.

wrongfully withheld documents to moot an appeal.

soon thereafter, of the Act itself.

As a final and overriding guideline courts
should always keep in mind the basic policy of
the FOIA to encourage maximum feasible public
access to government information and the funda-
mental purpose of section 552(a) (4) (E) to facil-
itate citizen access to the courts to vindicate
their statutory rights. Each of the particular
factors we have discussed must be evaluated in
light of these fundamental legislative policies.
The touchstone of a court's discretionary deci-
‘sion under section 552(a) (4) (E) must be whether
an award of attorney fees is necessary to imple-
ment the FOIA. A grudging application of this
provision, which would dissuade those who have
been denied information from invoking their
right to judicial review, would be clearly con-
trary to congressional intent. (Emphasis added)

Just as Kaye v. Burns, 411 F. Supp. 897 (D.C.N.Y. 1976) con-
cluded that a proper construction of the "substantially prevailed"
requirement of § 552(a) (4) (E), in light of that statute's legisla-
tive history and intent, would not preclude the recorvery of attor-!
ney's fees and litigation costs where the government acted to moot g
Ln FOIA suit in district court by supplying thé material sought,
Lo should this Court conclude, for precisely the same reasons, that:

ithis applies equally to the situation where an agency releases

Unless the sta

attorney's fees provision of the Freedom of Information Act, and

the government relies heavily on Vermont Low Income Advocacy Coun- ,

t_!

ute is so construed, the government will soon make a mockery of the;

|

In seeking to argue a contrary construction of § 552(a) (4) (E),:

cil, Inc. v. Usery, 546 F.2d 509 (24 Cir. 1976).

"make a 'federal case' out of a matter that .

The government

tween the facts in Vermont and those present here. In Vermont t

district court had found that the FOIA plaintiff had chosen to

. had promise of

|
i
i
1

neglects to point out, however, that there is a vast difference be-

he!

|

amicable resolution." Id. at 514. It also found that the record
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showed that the agency "sincerely desired to disclose all that the |

FOIA required and more but was delayed bhecause of excusable delay
in its administrative appeal process." Id. at 515. The good faithi
;handling of the FOIA request that was evident in Vermont has not
‘been present in this case at any stage of the proceedings.

In complete contrast with the Vermont case, here the govern-
ment has resorted to various stalls, obfuscations, obstructions,

|
i
!
i
i
|
i

and deceits in order to prevent access to records that should never

i
have been withheld. Perhaps the best example of the government's

lack of good faith in this case is the utter dishonesty of the gov-
ernment's representation that "[t]lhe manner in which Mr. Nosenko's
security is being protected by the CIA is serving as a model to
potential future defectors." (December 30, 1976 Briggs Affidavit, .
19)

The truth is that the CIA's treatment of Nosenko would only
serve to scare away potential defectors, not encourage them. When
he testified before the House Select Committee on Assassinations,
the CIA's John Hart

described Nosenko's treatment as illegal, barb-

arous, inhuman, an atrocity and the worst thing
| he knew about the CIA. He also testified that
: he and the CIA are so ashamed of it that the
CIA has him giving internal lectures on it as

the horror of horrors and that delivering these
lectures sickens him.

(8/20/79 Weisberg Affidavit, {15) The truth is that at one point
a CIA official considered assassinating Nosenko. This, of course,
would have provided terminal security for Nosenko. The same offi-
cial also considered driving Nosenko mad or, alternatively, insti-
tuionalizing him on the pretense thét he was mad. (See 8/20/79
Weisberg Affidavit, (28.) Such was the CIA's tender concern for
Nosenko's security that it actually constructed what has been de-

scribed as a "bank vault" and placed him on deposit for three

years.




''ployment of false and deliberately deceitful affidavits, obstruc-

11

The truth of the matter is that the government deliberately
d
misled this Court about Nosenko's treatment serving as a model for

potential future defectors. It also misled this Court about the

allegedly exempt status of the January 21 and June 23 transcripts
as well. Such bad faith conduct distinguishes this case from the j

situation which the court found to exist in the Vermont case.

II. ASSUMING, ARGUENDO, THAT PLAINTIFF HAS NOT "SUBSTANTIALLY
PREVAILED" WITHIN THE MEANING OF 5 U.S.C. § 552(a) (4) (E),
THIS COURT MAY STILL AWARD ATTORNEY'S FEES BECAUSE OF THE
GOVERNMENT'S BAD FAITH CONDUCT IN THIS LITIGATION

The United States Supreme Court has recently declared that it
has "long recognized that attorneys' fees may be awarded to a suc-
cessful party when his opponent has acted in bad faith, vexatious-

ly, wantonly, or for oppressive reasons . . . ." F.D. Rich Co. v.

Industrial Lumber Co., 417 U.S. 116, 129 (1973), citing Vaughan v.

Atkinson, 369 U.S. 527 (1962) and other cases. See also J. Moore, |

Federal Practice 54.77[2], p. 1709 (24 ed. 1974).

Assuming, érguendo, that plaintiff has not "substantially pre-
vailed" in this litigation, this Court may still award attorney's !
fees in this case on the basis of the Rich exception to the so- !
called "American Rule." An award on this basis would find abundanﬁ

justification in the record of this case, which includes fradulenté

claims of exemption under 5 U.S.C. § 552(b) (1) and (b) (3), the em-

tion of plaintiff's efforts to obtain discovery, and the use of

delaying tactics.
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IITI. THE ATTORNEY'S FEE AWARD SOUGHT BY PLAINTIFF IS REASONABLE

A. The Number of Hours

§ The government argues that plaintiff's request for attorney's

fees is unreasonable. One point made is that plaintiff did not i

distinguish between hours spent on appeal and in the District Court

litigating the status of the May 19 transcript as opposed to hours

which were spent litigating the status of the January 21 and June |
|
23 transcripts. The government argues that the request for fees

"for approximately 340 hours" of work should be reduced by 55 5/12%

hours (actually 53 5/12 hours--the government made a mistake in §
7
|

!

addition) of work done in the Court of Appeals after October 16,
1978, the date on which all issues except those with respect to the
May 19 transcript became moot. -(Opposition, p. 14)

By plaintiff's calculations, the "approximately 340 hours"
mentioned by the government comes to exactly 348 1/3 hours. (See !
Supplemental Lesar Affidavit, {18) Plaintiff's counsel has elimi-
nated some of the 53 5/12 hours to which the government has objectJ
ed from the amended itemization of of attorney's hours which is |
submitted herewith. (See Attachment D to Supplemental Lesar Affi-
davit) However, 21 1/2 hours of those specifically objected to by
the government were spent working on the attorney's fees motion and
flon an affidavit which has been used in support of it. (See Supple—E
mental Lesar Affidavit, ({17-21) Plaintiff maintains that this I
time is compensable and should be included in any award of attor-
ney's fees.

Plaintiff's counsel has eliminated 31 11/12 hours which were
originally included in his itemization of attorney's hours because !
those hours were spent on appeal on issues related to the status

of the May 19 transcript and the "mootness" question. Plaintiff's

counsel has also eliminated an additional two hours which were
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spent in connection with plaintiff's motion for summary judgment
with respect to the May 19 transcript at the time that motion was

made in the District Court.
Given these adjustments, which come to 33 11/12 hours, plain- |

tiff contends that the number of hours for which he seeks attorney |

1
fees is reasonable. i

The government argues, however, that this case only involved

two legal issues: whether the May 19 transcript was properly withé
held under Exemptions 5 and 6 and whether the January 21 and June |
23 transcripts were properly withheld under Exemptions 1 and 3.
Starting from this erroneous premise, the government reasons that
after first reducing the "approximately 340 hours" of attorney's }
time by 55 1/2 (sic) hours--to 284 1/2 hours--this figure should g
the be cut in half--to 142 1/4 hours. ;
There are several flaws in this argument. To begin with, ‘
there were several distinct legal issues with respect to the statu{

of the January and 23 transcripts, not just one. Most importantly,

|

amount of time spent litigating the status of each transcript. i
i

Virtually no time was spent on the status of the May 19 transcript '

however, the number of legal issues cannot be equated with the

at the District Court level. There were two reasons for this.

First, the two "classified" transcripts dealing with Soviet defect-

ors were obviously more important than the May 19 tr;nscript. ;
iiSecondly, the factual and legal complexities were much greater [
with respect to the two "classified" transcripts than they were ;
with respect to the May 19 transcript. Among other considerationsé

|
the litigation of the status of the former required extensive fa- |
]
i

miliarity with two detailed Executive orders governing the classi- |
fication of national security information, Executive orders 10501
and 11652, as well as with the National Security Council directive

implementing E.O. 11652, the statute upon which the CIA based its







