
  

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

   
“HAROLD WEISBERG, 

| 
Plaintiff, 

Civil Action No. 75-1448 

GENERAL SERVICES ADMINISTRATION, 
RECEIVED 

SE? 19 1979 3 
Defendant 

e@ececeeseeos reco ec eee soe eee eee eee ose es 

JAMES F. DAVEY, Clerk 

i REPLY TO DEFENDANT'S OPPOSITION TO : 4 

: MOTION FOR ATTORNEY'S FEES AND COSTS : 

PREFACE — 

On April 24, 1979, plaintiff Weisberg moved, pursuant to 

5 U.S.C. § 552(a) (4) (E), for an award of reasonable attorney fees 

jJand other litigation costs reasonably incurred in this lawsuit. 

In his motion, Weisberg contended that the government's release to 

whim, after three years of bitterly contested litigation, of two of 

the three Warren Commission executive session transcripts at issue, 

mean that he had "substantially prevailed" within the meaning of 

{section 552(a) (4) (E) and is therefore eligible for a discretionary , 

award of attorney fees. Arguing that he had acted as a private. 

wattorney general vindicating the strong congressional commitment to 

ta national policy of full disclosure of government information, . 

Weisberg urged the Court to exercise its discretion in favor of an   award of attorney's fees and costs in this case. 

i On August 10, 1979--some three and a half months later--the 
"y ‘ 

ithe government filed an Opposition to Weisberg's motion. Although 
i 
W 

! uthe January 21 and June 23 transcripts were released to Weisberg on   ‘ithe very day that the government's brief in this case was due in 
i 
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The Court of Appeals, the Opposition alleges that this was a “vol- 

untary" release and one which occurred totally independent of this 

lawsuit. Because this lawsuit allegedly did not cause the release 

of these transcripts, the government argues that Weisberg has not 

"substantially prevailed" and is thus not eligible for an award of 

attorney's fees and other litigation costs. 

Having just engineered for attorney fees, the government goes 

on to assert that if the Court does not award fees, the amount re- 

quested is not reasonable because "[s]ubstantial delays resulting 

in the accumulation of attorney's hours were not only countenanced 

by, but caused by plaintiff." [Opposition at 1] The only delay 

which the government specifically attributes to Weisberg, and upon 

which it bases this strange argument, is one which resulted from 

the fact that Weisberg complied with an order of the United States 

Court of Appeals directing him to file a motion for new trial in 

/ the District Court. [See Opposition at 10] Weisberg took the 

|L/ This litigation is replete with delays caused by the gov- 
ernment. Under the Federal Rules of Civil Procedure, the gov- 

ernment was required to answer or object to Weisberg's first 
set of 25 interrogatories by November 30, 1975. On December 
29, 1975, Weisberg filed a motion to compel answers to these 
interrogatories. The government finally responded to them on 
January 9, 1976, nearly a month and a half after the time pro-' 
fided by Federal Rule 33. 

  
In addition, the government unjustifiably objected to an- 

swering some of the interrogatories. For example, the govern-' 
ment refused to answer interrogatory 15, which asked whether 
Yuri Nosenko was the subject of the June 23 transcript, on the 
ground that this information was national security classified, 
even though the National Archives had itself revealed it to 

The New Republic Magazine. In order to obtain the answers to 
this and other unanswered interrogatories, Weisberg had to 
file a second motion to compel. The government, after seeking 
a two week extension of time, to March 29, 1976, filed its op- 

position to the motion to compel on April 8, 1976. On May 25, 
1976, this Court heard the motion to compel and ordered the 
government to answer certain interrogatories within ten days. 
On June 9, 1975, fifteen days later, the government filed its 
answers. Thus it took 7 and 1/2 months to obtain answers to 
Weisberg's first set of interrogatories.   

Further delays were occasioned by the government's efforts 
to obstruct Weisberg's third set of interrogatories. In re-   

 



    

the Court of Appeals' order seriously. The government, it seems, 

would have had him treat it as some kind of aberrational judicial 

joke. 

The government's good faith, or rather the lack thereof, has 

been evident throughout this litigation. From the very outset, the 

| 
jecting Weisberg's motion that he be allowed to take tape- 
recorded depositions, this Court stated that the information | 
which Weisberg needed could be obtained through interrogato- | 
ries. When Weisberg's counsel noted that he needed to obtain ; 

information from the CIA, a nonparty and therefore not subject 
to the provisions of Federal Civil Rule 33 governing interrog— 
atories, this Court took the position that the government i 
would have to obtain the information from the CIA and stated: 
"Let me suggest, Mr. Lesar, that Mr. Ryan has enough work to . 
do not to play games in this case." (May 25, 1976 transcript, 
p- 20) 

Accordingly, on July 28, 1976, Weisberg filed a third set | 
of interrogatories. Some were intended to be answered by the | 
GSA, others by the CIA. Many were expressly directed to Mr. | 
Charles A. Briggs, Chief of the Services Staff, Central Intel- 
ligence Agency, the officer directly responsible for "classi- 
fying" the January 21 and June 23 transcripts under Executive | 

Order 11652. : 

On October 15, 1976, two and a half months after Weisberg 
filed his third set of interrogatories, there still had been - 
no response to them by either the CIA or the GSA, so Weisberg 
filed yet another motion to compel. 

On November 12, 1976, the GSA finally filed a response in 
which they objected to most of the interrogatories. The CIA 
still did not answer :the interrogatories addressed to it. 
Instead the GSA objected to the interrogatories addressed to 
the CIA and Mr. Briggs on the ground that "neither Mr. Charles 
A. Briggs nor the Central Intelligence Agency is a party in | 
the present litigation" and hence could not be required to an- 
swer interrogatories under Rule 33. This was directly oppo- 
site what this Court had ruled at the May 25 hearing and was 
clearly a position taken in bad faith and simply as a means of 
stonewalling Weisberg's discovery and impeding his access to 
the January 21 and June 23 transcripts. 

Before the GSA filed its largely non-responsive answers to ' 
Weisberg's third set of interrogatories, Weisberg received no- 
tice that his October 15-motion to compel would be heard be- 
fore a United States Magistrate on November 18, 1978. What 
ensued.was a series of off-the-record conferences in the 
chambers of the Magistrate which resulted in one delay and ob- 
struction after another. On November 18, 1976, the Magis- 

trate ordered that supplementary answers to Weisberg's third 

set of interrogatories be filed "so far as possible" no later 

than November 30, 1976. This was not done. Instead, at the . 

hearing held on December 2, 1976, the Magistrate gave the ; 

 



government has sought to delay and impede Weisberg's access to 

these transcripts by whatever obstructionist tactics were available. 

to it. The first of Weisberg's motions to compel asserted that the, 

‘government's delay in answering his first set of interrogatories 

was a manifestation of its lack of good faith: i 

This is part of a deliberate tactic of 
stonewalling plaintiff's information requests. 
Time and again plaintiff, who the government 
well knows is without the financial resources 
to pay an attorney, has been forced to sue for 

documents for which there never was any possible 
basis for withholding except that of embarrass- 
ment to the government. 

(December 29, 1975 Motion to Compel Answers to Interrogatories, 

Menewanding of Points and Authorities, p. 1) 

The eiipLoyment of delaying tactics in this case is one measure’ 

of the government's bad faith. The use of such tactics is pemuane |   
more reprehensible in a Freedom of Information Act case than it 

I 

| i 5 : . 
Might be in some others becuase the Act is intended to compel the 

  

; CIA an additional extension of time to respond to the inter- 
rogatories. The pretense that the CIA would in fact respond 

to them was just that. Instead of answering the specific in- 
terrogatories posed by Weisberg, on January 3, 1977, the CIA | 

filed a dishonest affidavit by Mr. Charles A. Briggs which did 
not answer specific interrogatories. In addition, it filed 
wholesale objections to the interrogatories. 

This forced Weisberg to file yet another motion to compel. 
However, when this motion was to be heard by this Court, the 

Court decided to "put the cart before the horse" (March 4, 
1977 transcript, p. 3) and hear the argument on summary judg- 
ment first. The end result of the government's stonewalling 
was that it obstructed Weisberg's discovery for more than 
seven months and enabled the government to procure a favorable: 
decision from this Court based upon misrepresentations and 
falsehoods which this Court accepted at face value. 

On appeal in Case No. 77-1831 the government sought suc- 
cessive extensions of time of 32 and 32 days each. On January: 
10, 1979, Chief Judge Bazelon granted the government's motion 
for an extension of time to file its brief to January 26, 
1978. His order also specified, however, that no further 

extensions of time would be granted "except for extraordinary 
i cause shown." Subsequently, upon a showing of extraordinary 
; cause, the government's time was extended to February 2, 1978.’ 

Ultimately, the government's brief was finally filed in com- 
pleted form on February 3; 1978.       

   



  
    

speedy disclosure of nonexempt government information. But an even 

more important measure of the government's bad faith in this case 

is the ineluctable fact that there never was any basis for with- 

holding the January 21 and June 23 transcripts... The government de- 

liberately concocted a fraudulent national security claim as a | 

means of denying Weisberg access to these records. To support its | 

spurious allegations, it submitted false affidavits to the Court. 

Unfortunately, the government's bad faith did not cease with 

the long-delayed delivery of these transcripts to Weisberg. Now 

it argues in favor of a Catch-22 proposition which puts to shame 

those conceived by Joseph Heller's fertile imagination. It fanta- 

sizes that an agency can defeat an FOIA litigant's claim to attor- | 

ney's fees whenever it has released the requested records "inde- 

pendent" of the lawsuit for them, even if the agency concocted an 

entirely spurious basis for withholding them and thus delayed ac- 

cess to them for years. Common sense and the legislative history 

of the Freedom of Information Act rule out any possibility that 

this argument can be advanced in good faith. 

The government's conduct in claiming that the January 21 and 

June 23 transcripts were exempt from disclosure on national secur= | 

ity grounds amounts to fraud on the Court and an assault upon the 

integrity of the judicial system. Such conduct, if allowed to go 

unchecked, will not only effectively subvert the Freedom of Infor- 

jmation Act but also will necessarily erode the independence of the . 

district courts, who must and do place reliance upon the truthful- | 

ness and accuracy of government affidavits. The time has come for , 

It for this Court to act in a manner which warns federal agencies, 

and the attorneys who represent them, that such conduct will no 

longer be tolerated. All agencies, and particularly those which 

deal in national security matters, must be given to understand that 

il severe conseugences will be visited upon them if they continue to
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methods. Yet the government has put Weisberg--and the courts-- 

  

play games with the Freedom of Information Act and make sport of 

the federal judges who decide cases arising under it. 

ARGUMENT 

I. WEISBERG HAS "SUBSTANTIALLY PREVAILED" IN THIS CASE | 
| 

In order to qualify for a discretionary award of attorney fees 

under 5 U.S.C. §552(a) (4) (E), a Freedom of Information Act plain- 

tiff must show, as a prerequisite, that he has “substantially pre- . 

vailed" in the litigation. Alleging that in this case the defen- , 

dant "voluntarily released two of the three documents withheld due | 

to events entirely independent of this litigation" (Opposition, De 

1), the government argues that Weisberg has not substantially pre- |, 

vailed. 

This contention is specious. In the first place, there never 

was any legitimate basis for withholding the January 21 and June 

23 transcripts. Neither transcript was exempt under either Exemp- 

tion 1 or Exemption 3 at the time this lawsuit was instituted. 

Significantly, the affidavit of Robert E. Owen filed in support of 

the government's Opposition makes no claim that either transcript 

was ever properly classified or that their release would have jeop- 

ardized national security by disclosing intelligence sources and 

through four years of costly, time-consuming, and exasperating lit- 

igation, and the end is not yet in sight. | 
i 

It would be unconscionable to reward the government for its | 
i 

efforts to obstruct Weisberg's access to wrongfully withheld rec- 

ords. 

In Communist Party of the United States v. Department of Jus-| 

tice, Civil Action No. 75-1770 (D.D.C. 1975) (unpublished opinion), , 

Judge Flannery noted that:



fees merely by conceding the cases before final 
judgment, the impact of the fee provision would 
be greatly reduced. The government would remain - 
free to assert boilerplate defenses, and private 
parties who served the public interest by enforc- 
ing the Act's mandate would be deprived of com- 

: pensation for the undertaking. 

1 ; | 

i 

[i] £ the government could avoid liability for 
t 

(Slip Op. at 3) The Court of A-peals has quoted this passage ap- 

provingly on at least two occasions. See Nationwide Bldg. Mainte- 

nance Inc. v. Sampson, 559 F.2d 704, 710 (D.C.Cir. 1977); Cuneo v. 
  

Rumsfeld, 553 F.2d 1360, 1365 (D.C.Cir. 1977). 

If the government cannot avoid liability for attorney's fees 

merely by conceding cases before final judgment, neither can it 

avoid liability by conceding a case on appeal, particularly not in 

cases where it has procured a favorable decision from the district 

court by submitting false and misleading affidavits. Yet that is 

the "principle" which the government seeks to establish in this i 

case. 

Secondly, the claim that these transcripts were "declassified"   because information regarding Yuri Nosenko was placed on the public 

record at the hearings conducted by the House Select Committee on 

Assassinations is simply a fabrication which the government has de- 

vised as a means of avoiding, first, the certainty of an adverse 

decision by the Court of Appeals in this case, and, second, an 

award of attorney's fees to Weisberg. 

As Weisberg notes, neither the Opposition nor the Owen affida- 
{ 

vit make any reference to the January 21 transcript. [8/20/79 | 

Weisberg Affidavit, 6] And although the Owen affidavit does state 

that some CIA information was declassified for the House Select 

Committee on Assassinations (HSCA), Owen 

does not state what information or that it in- 
cludes these transcripts or their content. He 
also states that the CIA provided committee tes- 
timony, again without stating that the testimony 
included these transcripts or their content. 

[8/20/79 Weisberg Affidavit, 48] 

+e    



In addition, i 

| The committee made no use of the content of i 
; the two transcripts in question. 

[8/20/79 Weisberg Affidavit, 418] | 

1 

: | 
laffidavit make it clear that no information released or "declassi- 

| 
t 

| 

i These facts and others set forth in Weisberg's August 20, 1979 

ified" in connection with the HSCA hearings required or caused the 

"declassification" and "voluntary release" of the January 21 and 

June 23 transcripts. What required their release was the fact that! 

tthe Court of Appeals decision in Ray v. Turner, 587 F.2d 1187, ! 

decided on August 24, 1978, made it clear that the government could 

mot stonewall Weisberg's access to these records any longer without 

risking a certain reversal by the Court of Appeals and an even more! 

dangerous (from the CIA's standpoint) precedent than it had already. 

suffered in Ray v. Turner. | 

1 

In Nationwide the Court of Appeals discussed the various fac- 
| 

tors which ought to be considered by the courts when ruling on an   japplication for attorney's fees in an FOIA case. It stated that 

ithe four factors mentioned in committee reports should be consid- 

lered by the courts but ruled that because the express intention of 

Congress in removing them from the statutory language was to avoid 

limited the courts' consideration, "[c]ourts should not inadvert-   ently frustrate that intent by failing to search out and consider 

other factors that may be relevant to whether attorney fees should 

‘be awarded to a successful FOIA plaintiff." Nationwide, supra, 559 

If .2a at 714. The Court of Appeals then noted that in Vermont Low 

Income Advocacy Council, the Second Circuit had articulated two : 

other factors to be considered: 1) whether the prosecution of the   \ plaintiff's action could reasonably have been regarded as necessary 

land 2) whether his suit had a substantial causative effect on the 

\delivery of the information. Lastly, the Court of Appeals con- 

; ; : 
cluded its lengthy discussion of the attorney's fees issue by as- 
i + 

ey



  

iserting that: i 

| As a final and overriding guideline courts 

should always keep in mind the basic policy of 
the FOIA to encourage maximum feasible public 
access to government information and the funda- 
mental purpose of section 552(a) (4) (E) to £facil- 
itate citizen access to the courts to vindicate 
their statutory rights. Each of the particular 
factors we have discussed must be evaluated in 

light of these fundamental legislative policies. 
The touchstone of a court's discretionary deci- 
‘sion under section 552(a) (4) (E) must be whether 
an award of attorney fees is necessary to imple- 
ment the FOIA. A grudging application of this 
provision, which would dissuade those who have 

been denied information from invoking their 
right to judicial review, would be clearly con- 
trary to congressional intent. (Emphasis added) 

Id. at 715. 

Just as Kaye v. Burns, 411 F. Supp. 897 (D.C.N.Y¥. 1976) con- 

cluded that a proper construction of the "substantially prevailed" 

requirement of § 552(a) (4) (E), in light of that statute's legisla- 

tive history and intent, would not preclude the recorvery of attor-:   
ney's fees and litigation costs where the government acted to moot 

Ln FOIA suit in district court by supplying the material sought, 

bo should this Gourt conclude, for precisely the same reasons, that:   ithis applies equally to the situation where an agency releases 

wrongfully withheld documents to moot an appeal. Unless the stat- 

ute is so construed, the government will soon make a mockery of the: 

attorney's fees provision of the Freedom of Information Act, and | 

soon thereafter, of the Act itself. 

In seeking to argue a contrary construction of § 552(a) (4) (E),: 

the government relies heavily on Vermont Low Income Advocacy Coun- | 

cil, Inc. v. Usery, 546 F.2d 509 (2d Cir. 1976). The government | 

meglects to point out, however, that there is a vast difference be- 

tween the facts in Vermont and those present here. In Vermont the 

district court had found that the FOIA plaintiff had chosen to 

"make a 'federal case' out of a matter that .. . had promise of 

amicable resolution." Id. at 514. It also found that the record    
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showed that the agency "sincerely desired to disclose all that the | 

|FOIA required and more but was delayed because of excusable delay 

in its administrative appeal process." Id. at 515. The good faithi 

jhandling of the FOIA request that was evident in Vermont has not 

been present in this case at any stage of the proceedings. 

In complete contrast with the Vermont case, here the govern- 

ment has resorted to various stalls, obfuscations, obstructions, 

and deceits in order to prevent access to records that should never 

\ 
have been withheld. Perhaps the best example of the government's 

lack of good faith in this case is the utter dishonesty of the gov- 

ernment's representation that "[t]he manner in which Mr. Nosenko's 

security is being protected by the CIA is serving as a model to 

potential future defectors." (December 30, 1976 Briggs Affidavit, 

q9) 

The truth is that the CIA's treatment of Nosenko would only 

serve to scare away potential defectors, not encourage them. When 

he testified before the House Select Committee on Assassinations, 

the CIA's John Hart 

described Nosenko's treatment as illegal, barb- 
arous, inhuman, an atrocity and the worst thing 

1 he knew about the CIA. He also testified that 
‘ he and the CIA are so ashamed of it that the 

CIA has him giving internal lectures on it as 
the horror of horrors and that delivering these 
lectures sickens him.   

(8/20/79 Weisberg Affidavit, 415) The truth is that at one point 

a CIA official considered assassinating Nosenko. This, of course, 

would have provided terminal security for Nosenko. The same offi- 

cial also considered driving Nosenko mad or,. alternatively, insti- 

tuionalizing him on the pretense that he was mad. (See 8/20/79 

Weisberg Affidavit, #28.) Such was the CIA's tender concern for 

Nosenko's security that it actually constructed what has been de- 

scribed as a "bank vault" and placed him on deposit for three   years.    



  

ployment of false and deliberately deceitful affidavits, obstruc- 

    

11 

The truth of the matter is that the government deliberately 
a 

misled this Court about Nosenko's treatment serving as a model for 

potential future defectors. It also misled this Court about the 

allegedly exempt status of the January 21 and June 23 transcripts 

as well. Such bad faith conduct distinguishes this case from the 

situation which the court found to exist in the Vermont case. 

II. ASSUMING, ARGUENDO, THAT PLAINTIFF HAS NOT "SUBSTANTIALLY 
PREVAILED" WITHIN THE MEANING OF 5 U.S.C. § 552(a) (4) (E), 
THIS COURT MAY STILL AWARD ATTORNEY'S FEES BECAUSE OF THE 
GOVERNMENT'S BAD FAITH CONDUCT IN THIS LITIGATION 

The United States Supreme Court has recently declared that it : 

has "long recognized that attorneys' fees may be awarded to a suc- 

cessful party when his opponent has acted in bad faith, vexatious- 

ly, wantonly, or for oppressive reasons . .. ." F.D. Rich Co. v. 

Industrial Lumber Co., 417 U.S. 116, 129 (1973), citing Vaughan v. 

Atkinson, 369 U.S. 527 (1962) and other cases. See also J. Moore, } 

Federal Practice 54.77[2], p. 1709 (2d ed. 1974).   
Assuming, arguendo, that plaintiff has not “substantially pre- 

vailed" in this litigation, this Court may still award attorney's | 

fees in this case on the basis of the Rich exception to the so- 

called "American Rule." An award on this basis would find abundant 

justification in the record of this case, which includes fradulent | 

claims of exemption under 5 U.S.C. § 552(b) (1) and (b) (3), the em 

i 
tion of plaintiff's efforts to obtain discovery, and the use of i 

delaying tactics. | 

| 
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IIT. THE ATTORNEY'S FEE AWARD SOUGHT BY PLAINTIFF IS REASONABLE 

A. The Number of Hours 

The government argues that plaintiff's request for attorney's 

fees is unreasonable. One point made is that plaintiff did not 
{ 

distinguish between hours spent on appeal and in the District Court 

litigating the status of the May 19 transcript as opposed to hours 

which were spent litigating the status of the January 21 and June | 
| 

23 transcripts. The government argues that the request for fees 

"for approximately 340 hours" of work should be reduced by 55 5/12 | 

hours (actually 53 5/12 hours--the government made a mistake in | 

# 

| 

addition) of work done in the Court of Appeals after October 16, 

1978, the date on which all issues except those with respect to the 

May 19 transcript became moot. (Opposition, p. 14) 

By plaintiff's calculations, the "approximately 340 hours" 
t 

mentioned by the government comes to exactly 348 1/3 hours. (See 

Supplemental Lesar Affidavit, 418) Plaintiff's counsel has elimi- : 

nated some of the 53 5/12 hours to which the government has object- 

ed from the amended itemization of of attorney's hours which is ! 

submitted herewith. (See Attachment D to Supplemental Lesar Affi- 

davit) However, 21 1/2 hours of those specifically objected to by 

the government were spent working on the attorney's fees motion and 

jjon an affidavit which has been used in support of it. (See Supple- 

mental Lesar Affidavit, 17-21) Plaintiff maintains that this   time is compensable and should be included in any award of attor- 

ney's fees. 

Plaintiff's counsel has eliminated 31 11/12 hours which were 

originally included in his itemization of attorney's hours because | 

those hours were spent on appeal on issues related to the status 

of the May 19 transcript and the "mootness" question. Plaintiff's 

counsel has also eliminated an additional two hours which were    
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spent in connection with plaintiff's motion for summary judgment 

with respect to the May 19 transcript at the time that motion was 

made in the District Court. . 

Given these adjustments, which come to 33 11/12 hours, plain- ; 

tiff contends that the number of hours for which he seeks attorney |; 

fees is reasonable. 

The government argues, however, that this case only involved 

two legal issues: whether the May 19 transcript was properly with- 

held under Exemptions 5 and 6 and whether the January 21 and June 

23 transcripts were properly withheld under Exemptions 1 and 3. 

Starting from this erroneous premise, the government reasons that 

after first reducing the "approximately 340 hours" of attorney's 

time by 55 1/2 (sic) hours--to 284 1/2 hours--this figure should 

the be cut in half--to 142 1/4 hours. 

There are several flaws in this argument. To begin with, 

there were several distinct legal issues with respect to the status 

of the January and 23 transcripts, not just one. Most importantly;' 

| 
amount of time spent litigating the status of each transcript. 

| 
Virtually no time was spent on the status of the May 19 transcript | 

however, the number of legal issues cannot be equated with the 

at the District Court level. There were two reasons for this. 

First, the two "classified" transcripts dealing with Soviet defect- 

ors were obviously more important than the May 19 transcript. 

Secondly, the factual and legal complexities were much greater 

with respect to the two "classified" transcripts than they were | 

with respect to the May 19 transcript. Among other considerations, 

| 
the litigation of the status of the former required extensive fa- , 

! 

i 
miliarity with two detailed Executive orders governing the classi- |. 

fication of national security information, Executive orders 10501 | 
1 

and 11652, as well as with the National Security Council directive | 

implementing E.O. 11652, the ‘statute upon which the CIA based its ©     
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Exemption 3 claim, 50 U.S.C. § 403(d) (3), and the growing body of 

lange law construing both exemptions. That virtually no time was 

[devoted to litigating the May 19 transcript at the District Court 

jlevel is perhaps best illustrated by the fact that of the some 200. 

|interrogatories which plaintiff addressed to the defendant and the 

CIA, only five or six pertained to the May 19 transcript. 

There is simply no basis whatsoever for dividing the attor- 

ney's hours in half. The assumption that this somehow reflects the 

actual work done on an issue on which plaintiff did not prevail is   preposterous. It does not, as should be obvious from the most 

cursory review of the record in this case. 

{ 
I 

| 

| 

B. Reasonableness of the Rate | 

| 
i Plaintiff seeks compensation for attorney services at the rate, 

of $85 an hour. On the one previous occasion whehn plaintiff's | 

counsel received an award of attorney's fees for FOIA work, he sub- 

mitted a bill to the government for payment at the rate of $85 an , 

hour for work done in December, 1977 and January, 1978. When the 

government offered to pay him $75 an hour, he accepted. 

The government argues that plaintiff has not substantiated his, 

claim to $85 an hour because he has not submitted any evidence as 

to his attorney's reasonable hourly rate in the years 1975-1979. 

It also maintains that his attorney's billing rate at the time 

services were rendered "is an essential element in calculating his 

ihourly rate." (Opposition, p. 13) The government does not state 

iwhat it would consider to be a reasonable rate. Presumably, al- 

though it does not say so, it would not be less than the $75 an 

hour which the government paid plaintiff's counsel for work done 

jin 1977 and 1978 in Weisberg v. Bell, Civil Action No. 77-2155. 

The government asserts that plaintiff's counsel has admitted 

that the rate of pay which he requests "is based on current rates        
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|in Washington--not on his rates and without regard to his rates 

when the services were offered." (Opposition, p. 13) From this it. 

| appears, although it is not expressly stated, that the government 

| may be contending that plaintiff is not entitled to attorney's fees 
{ 

‘based upon the prevailing rate in Washington, D.C. at the time ser- 

vices were rendered, at least if his attorney's hourly billing rate 
i 

is lower than the prevailing rate. 
{ 

If this is the government's argument, it is contradicted by 

the legislative history of the Amended Freedom of Information Act. | 

Thus Senator Kennedy stated during the congressional debate on the 

proposed amendments that 

courts should look to the prevailing rate on 
attorneys! fees, for example, rather than 
solely to whether the specific attorney is 
from Wall Street or a public interest law firm. 

120 Cong. Rec. 9317 (daily ed., May 30, 1974). 

In Consumers Union of U.S. v. Bd. of Gov'rs of F.R.S., 410 F. | 

Supp. 63 (D.D.C. 1975), the government argued that the requested | 

attorneys' fees were excessive because the litigation was conducted 

either by in-house salaried attorneys or by an attorney rendering 

his services on a pro bono publico basis. The District Court held | 

that "[t]his argument is without merit." Citing National treasury 

Employees Union v. Nixon, 521 F.2d 317 (D.C.Cir. 1975), District   Judge Bryant ruled that: "When .. . counsel serve organizations | 

for far less than fair market compensation because they believe 

those organizations further the public interest, the Court has the | 

authority to award them the actual value of their service." Con- 

sumers Union, supra, at 65. 

Plaintiff's counsel has represented plaintiff in some twenty 

FOIA cases. Those which were litigated before the amended Act 

went into effect were taken on a pro bono basis. No retainer or | 

fee of any sort has been paid to plaintiff's attorney for the 

cases which have been litigated since the Amended FOIA went into | 

effect. It has been understood, however, that if plaintiff "sub-   
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stantially prevailed," plaintiff would request payment for his at-: 

torney's services at the rate which prevailed in the Washington, 

D.C. area at the time the services were rendered. 

Plaintiff maintains that $85 an hour is within’ the-range*of 

fees charged by attorneys of roughly comparable experience and ex- 

pertise for FOIA work during the years 1975-1979. As evidence of 

this he submits "Stipulations" which the government entered into 

in two different FOIA cases to pay Alan Morrison, an attorney who 

has supervised and argued a number of important FOIA cases, at the 

rate of $85 an hour for work done between November, 1974 and May, 

1976, and $90 an hour for work done in June-December, 1976. (See 

Attachments A and B to Supplemental Lesar Affidavit) Should the 

Court require further evidence as to the prevailing rate for any 

year since this litigation was initiated, plaintiff will seek to 

obtain it. 

C. Risk of Non-Compensation 

The government asserts, at page fourteen of the Opposition, 

that plaintiff has erroneously calculated the risk of noncompensa- 

tion. Since the government is still arguing that plaintiff has 

not “substantially prevailed" and is entitled to no compensation 

whatsoever, it would seem that the government would have to eongeda 

that there was some risk of noncompensation, particularly since it 

continues to argue that this Court correctly decided the issues 

regarding the January 21 and June 23 transcripts on each occasion 

when they were before the Court. However, the government makes no   effort to suggest what the risk of noncompensation actually was or 

why plaintiff has erroneously calculated it. | 

The risk of noncompensation is obvious from the very fact that 

plaintiff did not "substantially prevail" with respect to the May | 

19 transcript. Thus plaintiff's counsel has excluded from his | 

| 
| 

|   |
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amended itemization of attorney's hours the 33.11/12 hours which ha 

spent litigating the status of the May 19 transcript. Even if 

plaintiff's counsel is compensated for the rest of his work, he 

will still he denied reimbursement for this work. 

No matter how accomplished any FOIA attorney is, he cannot 

hope to "substantially prevail" on all issues in every case, or 

even to "substantially prevail" in all cases. And even when he 

"substantially prevails," he may not be entitled to attorney's i 

fees. 

The danger of an adverse decision in this case which would 

result in’a total loss of compensation for the considerable amount | 

of time invested in it is illustrated by the fact that this Court 

did decided all issues adversely to plaintiff on each occasion   
when they were before the Court. Had this Court's decisions been 

completely upheld on appeal, plaintiff's counsel would have been 

denied any fees whatsoever for the work he had done. Indeed, the   
| 

government argues that he should be denied any fees for this work. | 

Government counsel, who are paid an adequate salary regardless 

of whether or not they "substantially prevail," and who do not | 

have to pay office rent and overhead, may not understand the na- 

ture and extent of the risk assumed by plaintiff's counsel. It is. 

hoped that the Court does. 

The risk is particularly large in this case because plain- 

tiff's counsel is a sole practicioner. He does not receive a sal- 

ary from any organization, as did counsel in the Consumers Union   
{ i | earnea from other legal work but which has been precluded by the | 

case cited above. In this respect, he is probably something of an’ 
| 

: . | 
anomaly among FOIA practicioners in the Washington, D.C. area. \ 

| 

Plaintiff's counsel has risked the income he could have 

| fact that virtually all of his time has been consumed by this and 

| the many other FOIA cases he has handled for plaintiff. He has 

also risked the interest on the income which could have been     
 



18 

earned if such income had been invested. Finally, he has also 

  

risked, and in fact lost, experience in handling other kinds of 

  legal matters which he would have gained but for the fact that his | 
| 

‘FOIA work has deprived him of it. 
i 

  

Because of the very high risk cf total noncompensation which 

plaintiff's counsel assumed in this case, this Court would be jus- | 

tified in doubling the amount of the base award sought by plain- 

tiff. 

D. Discovery eee 

The government has requested, at page eleven of its Opposi- 

tion, that if this Court is predisposed to award fees, limited dis- 

covery be permitted to determine the use to which plaintiff has 

put the released information and the extent to which he has bene- | 

fited financially from it. In his attached August 20, 1979 affi-   davit, Weisberg states that as soon as the transcripts became 

available he notified thé press, made copies of the transcripts at | 

his cost, and provided the press and others with free copies. As | 

he notes, from this alone it is obvious that he did not--indeed, 

could not--profit financially from the release of the transcripts. | 

If, however, the government wants to take discovery on this 

issue, plaintiff has no objection. However, because his health 

has deteriorated considerably in recent months, he would request 

that any such discovery be limited to a deposition taken at his 

home in Frederick, Maryland. 

CONCLUSION 

For the reasons stated above, plaintiff should be awarded at- 

torney's fees in this case. The rate requested, $85 per hour, is 

in line with the rate awarded to other attorneys of comparable FOIA 

experience and accomplishments for work done during the years 1975-     
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41979, Plaintiff's counsel has amended his schedule of hours to 

eliminate work done on issues pertaining to the May 19 transcript. . 

As adjusted to reflect the exclusion of these hours, and with the 

addition of the hours which have been spent on this case since 

plaintiff's motion for attorney's fees was filed, plaintiff now 

requests reimbursement for 363 1/3 hours. At the proposed rate of | 

$85 an hour, this comes to $30,883.33. Because of the high degree. 

of risk of. noncompensation assumed, the partial noncompensation 

actually conceded, loss of interest due delay in payment, and the 

bad faith of the government in withholding documents which never 

were exempt and procuring a decision favorable to it by the use of 

fraudulent affidavits, this base award should be doubled to $61, 

766.66. 

Respectfully submitted, 

i 

JAMES H. LESAR V 
$10 16th Street, N.W., #600 
Washington, D.C. 20006 
Phone: 223-5587 

Attorney for Plaintiff 

CERTIFICATE OF SERVICE f 

ti ' 
2B f 

I hereby certify that I have this i#th day of September, 1979 | 

hand-delivered a copy of the foregoing Reply to Defendant's Oppo- 

sition to Motion for Attorney's Fees and Costs to the office of | 

Ms. Patricia J. Kenney, Rm. 3212 United States Courthouse, Washing- 

| 
i ton, D.C. 20001. 

   

   Lytle (fe 
i JAMES H. LESAR/ 
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SUPPLEMENTAL AFFIDAVIT OF JAMES HIRAM LESAR 

I, James Hiram Lesar, first having been duly sworn, depose 

and say as folows: 

1 I am the attorney for the plaintiff in the above-entitled 

cause of action. 

2. I have read defendant's Opposition to plaintiff's motion 

for an award of attorney's fees and other litigation costs. I ex- 

I 

| 

ecute this affidavit to respond to questions raised by the Opposi- 

tion and to update and supplement my previous affidavit. 

3. The Opposition argues, at page fourteen, that "[s]hould 

this Court decide to award fees, it is essential for plaintiff's 

attorney to establish that fees awarded are not being paid twice-- 

once by the government and once by the plaintiff." Whether this is 

relevant to FOIA suits at all--and in my view there is good reason 

to think it is not--the simple fact is that I have not been paid 

any fee whatsoever for representing plaintiff in this case. 

4. The Opposition asserts, at page thirteen, that I have not 

submitted any evidence as to my reasonable hourly rate in 1975~- 

1979. It then declares: “Attorney Lesar merely states that $85 an 

hour is appropriate because of his experience in handling FOIA 

se
ed



matters' and because of the ‘prevailing rates for attorney services| 

in the Washington, D.C. area.'" This, it states, “is an admission 

that the rate suggested is based on current rates in Washington-- 

not on his rates and without regard to his rates when the services 

were offered." 

5. Since February 19, 1975, the date on which the amended 

FOIA became effective, I have spend most of my time working on the 

dozen FOIA cases which I have handled for Mr. Weisberg. Because 

Mr. Weisberg could not afford to pay me for this work, I have re- 

ceived no:fee for any of it. , 

6. As my previous affidavit stated, I requested payment of 

$85 per hour for work done in Weisberg v. Bell, et al., Civil 

Action No. 77-2155. When the government offered $75 an hour, I   accepted. This, I would think, is evidence of my hourly rate, at 

least for the period of late 1977 and early 1978. 

7. %I take the position that I am entitled to an hourly rate 

of $85 for the FOIA work I have done from 1975 to date. I base 

this upon my experience and expertise in this specialized area of 

law--experience and expertise acquired before the amended FOIA be- 

came effective--and on the fact that attorneys of roughly compar- 

able experience and achievements in handling FOIA cases have 

sought--and obtained--fees at this rate or higher for work done 

during this period. 

8. For example, court records in Aviation Consumer Action 

Project v. Civil Aeronautics Board, Civil Action No. 413-73, show , 

that Alan Morrison charged $85 an hour for work done between Novem- 

ber, 1974 and May, 1976, and $90 an hour for work done from June ta 

December, 1976. Another attorney, Larry Ellsworth, charged at rate 

of $60-65 per hour during these two periods. The government signed 

ja stipulation agreeing that payment of $24,479.25 based upon these 

fees was reasonable. (See Attachment A)     
  

8 
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9. The government signed a similar stipulation in Vaughn v. 

Rosen, Civil Action No. 1753-72. The stipulation recited that a 

payment of $33,705 “is reasonable under the circumstances." The 

schedule attached to the stipulation shows that the government con- 

sidered as "reasonable" payment to Alan Morrison at the rate of $85 

an hour for work done in March-December, 1975. (See Attachment B) 

10. In undertaking to represent Weisberg in his FOIA cases, | 

I undertook work which I thought would be very much in the public 

interest. I believe that events have proven my judgment on this 

correct. However, I expect that it will be some time yet before 

the full significance of what has been accomplished is appreciated, 

or even comprehended. 

11. In undertaking this work, I assumed a very large personal 

risk. Much larger, in fact, than I realized at the time I assumed 

ib.   12. In personal terms, the economic risk has been enormous. 

After fours years largely devoted devoted to Mr. Weisberg's FOIA : 

cases, I have received a total of $5,500 in attorney's fees. with 

the exception of a small portion which I used to buy a wedding gift 

for my wife, that sum has been entirely used to pay my office rent. 

and expenses. Whether I will be compensated for any of the work 

which I have done on Weisberg's other FOIA cases remains to be 

seen. From the history of this case it seems likely that the gov- 

ernment will oppose, delay, and appeal any such awards I might re- | 

ceive. Given the monumental power of the Department of Justice a! 

grind any FOIA litigant it does not like into the dust, there is 

some question as to whether my client and I can hold out long 

enough to receive the remuneration due us for attorney's fees and 

costs. I can only hope that at some point before we go under for 

the last time some court will understand the war of attrition which 

the government is waging against us--and undoubtedly other FOIA



  

litigants and their attorneys-~-and take forceful action to put a 

stop to this latest of innumerable government tactics aimed at un- 

dermining the Freedom of Information Act. 

13. The large amount of time which I have had to spend on 

\|Weisberg's FOIA cases, including this one, has kept me from earning 

income from other cases I could have taken had I had the time to da 

so. In addition, having to devote so much of my time to Weisberg's 

FOIA cases has deprived me of experience in handling other kinds of 

cases. Because experience.in handling a variety of legal problems | 

is particularly important to the viability of a solo practicioner, | 

the relinquishment of the opportunity to gain such experience is 
| 

also an important risk factor which I think should be taken into | 

consideration. | 

14. Most of the work which I have done in Weisberg's FOIA | 

cases was--and continues to be--entirely unnecessary if the govmen! 

ment was concerning with implementing the FOIA rather than trying 

to obdurately forestall compliance to the extent possible. In 

i 

| 
this case, for example, the several hundred hours. which I have 

expended upon it, and for which I now seek attorney's fees, could 

have been eliminated completely if the government had provided the | 

June 21 and June 23 transcripts when they were requested, as it 

should have done. 

15. In my previous affidavit I neglected to mention that in 

1977 I was invited to attend--and did in fact attend--the Judicial , 

Conference held at Hershey, Pennsylvania. 

16. ZI also omitted to mention that in 1975 I submitted a 

statement in connection with a hearing of a subcommitte of the 

House Committee on Government Operations on "National Archives-- 

Security Classification Problems Involving Warren Commission Files 

and Other Records." My statement was published in the committee 

print on that hearing. A copy of it is attached hereto as Attach- 

ment C.



  

| 
17. The Opposition argues, at page fourteen, that the Court 

should not award any fees for work done in the case on appeal after’ 

October 16, 1978, the date on which all issues except those with | 

respect to the May 19 transcript became moot. On this basis it | 

argues that the request for fees "for approximately 340 hours" of 

work should be reduced by 55 5/12 hours. 

18. I note, first, that the government has made a mathemati- 

cal error in calculating the number of hours which it says should 

be deducted from the total. The hours it lists in the first full 

paragraph on page fourteen of the Opposition come to 53 5/12, not ? 

55 5/12. The “approximately 340 hours" from which the government 

wishes to deduct this 53 5/12 hours comes, by calculations, to | 

exactly 348 1/3 hours. | 

19. I agree that some of these hours should be eliminated be- 

cause they relate solely to the May 19 transcript. However, the | 

government has lumpted these together with hours which were spent ! 

on work directly related to the issues now before this Court. For 

example, the government wants to deduct 8 1/2 hours for work done 

on February 13, 1979 (2 hours), February 15, 1979 (2 hours), Febru- 

ary 16, 1979 (2 1/2 hours) , and February 17, 1979 (2 hours). The 

schedule attached as Exhibit 2 to my previous affidavit shows that 

this time was spent working on the motion for attorney's fees. 

Therefore, it is clearly compensable and should be included in the | 

total. 

20. The same applies, for the most part, to the 21 hours 

which are listed on my schedule as "work on opposition to motion to 

dismiss on grounds of mootness." This work, done on October 24, 

1978 (1 1/2 hours), October 25, 1978 (11 1/2 hours), and October 

26, 1978 (8 hours), was for the most part spent working on the 31- 

page affidavit of Harold Weisberg, which although originally ‘filed 

in the Court of Appeals in support of the opposition to the motion -     
 



to dismiss on mootness grounds, was also submitted to this Court in 

support of plaintiff's motion for attorney's fees. Because the af- 

fidavit is directly concerned with issues now before this Court, 

the time spent working on it is compensable and should be included 

in the total hours for which an award of attorney's fees is made. 

I believe that 13 of the 21 hours listed as "work on opposition to | 

| 
motion to dismiss on grounds of mootness" were actually spent work- 

ing on Weisberg's affidavit and should be included in the total ~ | 

number of hours for which reimbursement is made. | 

21. In summary, of the 53 5/12 hours which the government has 

| 
{ 

properly included in the total number. of hours for which compensa- i 

i } i 

specified as derserving elimination, I maintain that 21 1/2 are 

tion should be paid. I would agree that 31 11/12 should be sub- 

tracted from the total. 

22. The Opposition also contends, at page thirteen, that no i 

distinction was made between attorney hours devoted to challenging 

the withholding of the May 19 transcript in the District Court and 

on appeal, and the time devoted to challenging the withholding of 

the January 21 and June 23 transcripts. Insofar as the time de- 

voted to the May 19 transcript on appeal is concerned, this has al- 

ready been dealt with in {17-21 above. Insofar as the time de- 

voted to the May 19 transcript in the District Court is concerned, 

the simple fact is that the status of this transcript occupied a 

miniscule portion of the attorney time expended in the proceedings     in the District Court. I did spend two hours on October 10, 1976 

preparing a motion for summary judgment with respect to the May 19 

transcript. I would agree that this 2 hours should also be deduct- 

ed from the total of attorney hours for which compensation is 

sought. 

23. In order to update and correct the itemization of attor- 

ney's time for which compensation is sought, I have .prepared an 

"amended Itemization of Attorney's Time." (See Attachment D)     
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As the amended itemization shows, after eliminating 33 1/2 hours of 

time previously listed, and updating the schedule to included hours 

expended since plaintiff moved for attornery's fees, the total 

number of hours for which compensation is now. sought comes to 363 | 

1/3. | 

24. Attachment E.to this affidavit is a copy of the tran- 

script of Judge Gesell's ruling in Weisberg v. Bell, Civil Action 

No. 77-2155, that Mr. Weisberg was entitled to a complete waiver 

of search fees and copying costs for 40,000 pages of documents 

pertaining to the assassination of President Kennedy. This tran- 

script shows that Judge Gesell cited Mr. Weisberg's indigency and 

poor health as a basis for his ruling. 

25. Attachments F-H are affidavits by Les Whitten, Howard 

Roffman, and Prof. David Wrone which were filed in Weisberg v. 

Bell, Civil Action No. 77-2155, and Weisberg v. Department of 

Justice, Civil Action No. 75-1996, in support of a complete waiver 

of search fees and copying costs for the documents involved in 

each case. These affidavits refute the government's suggestion in 

this case that Weisberg has commercially profited from records he 

has obtained under the Freedom of Information Act and establish the 

importance of his work and its benefit to the public. 

26. Finally, because I think it very much addresses the bad 

faith of the CIA in its handling of FOIA requests by my client, I 

state that Mr. Weisberg has informed me by phone that he has pend- 

ing requests for Nosenko materials, including those provided to 

author Edward J. Epstein, which date to 1975 and subsequent years. 

Despite the claim that Nosenko materials have been declassified, 

allegedly because of the interest of the House Select Committee on 

Assassinations, he has not been provided with the documents sought   
 



by his requests. i 

  

DISTRICT OF COLUMBIA 

Subscribed and sworn to before me this llth day of September, 

1979. 

NOTARY PUBLIC IN AND FOR 
THE DISTRICT OF COLUMBIA 

My commission expires “Vtews eh / ZF, (72a 
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Plaintifé£, i 
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CIVIL AERONAUTICS BOARD, 
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SEP 2 9 197 
Defendant. 

  

JAMES F, DAVEY, CLERK 
STIPULATION 

It is hereby stipulated and ayreed, by and among counsel for 

the representative patties hereto, as follows: 

l. That the plaintiff substantially prevailed on the merits . 

the litigation involved in Aviation Consumer Action Project v. Civii 
Acronautics Board, Civil Action No. 413-73. 

2. That the plaintiff was represented in the above-captioned 

Litigation by Larry Ellsworth, Ronald Plesser, and Alan Morrison, ar, 

that Alan Morrison, Esquire, has been named as the attorney respon- 

Sible for collecting all attorneys' fees due. 

3. That the pareies have agreed to settle the question of 

attorneys' fees and taxable district court costs in this litigation, 

and that a payment of $24,479.25 is reasonable under the circumstanc 

4. That the parties agree that the settlement agreed to herein 

in accordance with the schedule (Exhibit A) attached hereto, shall 

constitute full settlement and satisfaction of all claims concerning 

abhorngys: fees arising out of this Zuvie VA Ue . 
em ee eee ber p Gb LDSWORTI KARL J Hae i 6. Attorney 

  

   

      

  

  

q,. 
we fag aD L Lub. tn Liki), 7012 ALAN MORRISON Robert N. ‘Ford, Asst. S. Attorney 

Attorneys for Plaintife -Vlbee: har. J Linen 
aa se! 

. ¢€ 72 ig \sst. | 

APPROVEDA— “yy sy Michael t. Gewirtz Ass w. 7 
  

“U:S. pase JUDGE Attorneys for Defendant 
DATED ¢ Ait La L172. 

 



    

- LARRY P. ELLSwortTH 

ATIC MEY AT LAW 

2000 PSInirt tow, sunte 700 

WASIUNGIOMN OC, 20036 

{202) 705.3704 

May 31, 1977 

Robert N. Ford, Esquire 
Chief, Civil Division 
Office of the United States Attorney 
United States Courthouse 
Washington, D. C. 20001 

Re: Attorneys' fee award in Aviation Consumer 
Action Project v. CAB, Civ. No. 73-413 (D.D.C.) 

Dear Mr. Ford: 

This Letter is to request that the Government stipulate , to an award of reasonable attorneys’ fees to plaintifeé pursuant to 5 U.S.C. & 552(a) (4) (B) in the above entitled Freedom of Information Act (FOIA) case. We are writing to you as Chief of the Civil Division because Mr. George A. Stohner, who pre- viously handled the case for your office, has left your employ. 

Plaintiff substantially prevailed both on his original .- complaint (412 F. Supp. 1029) and in subsequent Proceedings initiated by defendant (418 F. Supp. 634). ‘The required dis- 
closures of CAB international route decisions at a time prior 
to Presidential action, so that the public still has the oppor- tunity to make its views known, has significant public bene£its, and is a result which the American Bar Association has long sought. See, e.g., ABA Report with Legislative Recommendation (PL. Exh. E-1); ABA Resolution, adopted 1974 (PL. Fxh. E-2). However, a portion of the fees in this case predated the effec- tive date of the amendment to the FOLA allowing awards of attorneys fees, and since the Parties disayreed as to the retro- active effect of that fee provision, the parties stipulated on December 8, 1976, toa continuance of the costs and fees issue Pending the outcome in the Court of Appeals for the District of Columbia Circuit of Cuneo v. Rumsfeld, No. 75-2219, which concerned that issue. On March 24, 1977, the Court of Appeals held that the attorneys' fee provision is retroactive, and 
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this month the Government's petition for rehearing was denied. 
We thus urge you to agree to pay plaintiff's reasonable attor- 

neys' fees and other costs as outlined below. 

This litigation began over four years ago, and has three 

times Joeen appealed to the Court of Appeals, although the Govern- 

ment dismissed hoth of the latter two appeals. Mr. Ronald Plesser 

originally had principal responsibility for the case and Mr. Alan 

Morrison has continuously had supervisory responsibility. I took 

over principal responsibility for the case at the time of the 

first appeal in the fall of 1973 which resulted in a reversal of 

the dismissal of this action and a remand for further proceedings 

on the merits. To the best of my knowledge, the three of us, 

individually and as a group, have more FOIA litigation experience 
than any other three attorneys in private practice in the country. 

Mr. Plesser, who is presently the General Counsel of the 

Federal Privacy Protection Study Commission, was the first pri- 
vate attorney in the country to work Full time on Freedom of Infor- 

mation Act matters. He joined the Freedom of Information Clear- 

inghouse in April 1972 and left in October 1974. Iie has in the 

past been active in the activities of the District of Columbia © 

Bar (Unified), and is a past member of the Steering Committee for 

Division I (Administrative Law). 

Mr. Morrison is and has been for the past five years ‘the 
Director of the Public Citizen Litigation Group, and he has wide 

experience in FOIA matters. Ile was formerly the Assistant Chief 

of the Civil Division of the United States Attorney's Office for 

the Southern District of New York, and prior to that he was asso- 

ciated with the Law Firm of Cleary, Gottlieb, Steen and Hamilton 

in New York City. He is presently a member of the Board of 

Governors of the District of Columbia Bar. Similarly, I am pre= 

sently the Chairperson of the Administrative Law Division of 
the District of Columbia Bar, and I have previously served as 

Chairperson and Vice-Chairperson of the Division's Committee 

on Access to Government Information. I have personally worked 

on over 30 FOIA cases, and I have lectured all across the 

country on £reedom of information matters. 

Mr. Morrison's present hourly rate for cases is $90, Mr. 

Ellsworth's is $65, and Mr. Plesser's would be a comparable 

figure if he were presently in private practice. These rates 

are in line with those charged by other attorneys of similar 

 



experience in Washington law firms having primarily a Federal 
practice. lowever, we recognize that the rates have increased 
significantly over the period of this action, both because of 
a general increase in rates and, more importantly, because of 
the increasing experience and expertise which we have gained 
in the area. Therefore, for all but the most recent actions, 
the proposed hourly rates, set forth below, are charged at 
much lower levels. 

Since February, 1975 when the FOIA attorneys' fee provision 
took effect, I have kept daily records of the time I have expended 
on this case. In addition, I have reconstituted time records for 
the time expended prior to the effective date, and the other attor- 
neys have reconstituted the records of their work. My reconsti- 
tuted records show, for example, that I expended 232-1/2 hours 
on this case prior to February, 1975, and 101-1/4 hours after 
that date. These figures do not include time expended on this 
fee application. My contemporaneous time records show that I 
actually spent 163 hours on the case during the latter time period, 
indicating that my reconstituted records are very conservative. 
Nonetheless, for purposes o£ settlement, we have adopted this 
very conservative method for figuring our time on the case when- 
ever we do not have contemporaneous time sheets.. 

There have been several distinct stages of this-Litiga- 
tion, and for convenience we have broken the work down into them: 

Attorney Hours - Rate Total 

District Court I: Ronald Plesser 48-1/4 $50 $2,412.50 
(March-July, 1973) Alan Morrison 6-1/2° $75 $ 487.50 

Court of Appeals I: Larry Ellsworth 171-1/2 $40 $6,860.00 
(August, 1973 - Ronald Plesser 16-172 $50 -$ 825.00. 
September, 1974) . Alan Morrison 31 $75 $2,325.00 

District Court It: Larry Ellsworth 138 $60 $8,280.00 
(November, 1974- Alan Morrison . 16-1/4 $85 $1,381.25 

May, 1976) 

Court of Appeals If: Larry Ellsworth 2 $65 $ 130.00 
(July-November, 1976) 

District Court IIL: Larry Ellsworth 23 $65 $1,495.00 
(June-December, 1976) Alan Morrison 3 $90 $270.00 
Taxable Costs (Filing and Marshall's Fees) 13.00 

$24,479.25 Total 
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These figures do not include the time which we have 

already expended on the attorneys' fee issue, including this 

letter, and the time spent assisting counsel in Cuneo v. 

Rumsfeld in their appeal on the retroactivity issue. Nor 
does it include the time expended by a law student on one 
aspect of this Litigation, nor that of Reuben B. Robertson III 

of this office who has acted in an advisory capacity through- 

out the litigation. Of course, if it becomes necessary to 

seck an award from the court, we will probably seek payment 

for these items, as well as the additional time we will expend 

on such an application. 

The award we seck -- $24,479.25 -- is fair and reason- 

able for this case. Thus, we hope that you will promptly 

agree to bring this litigation to an end by stipulating to 

pay such an award. I£ you have any questions, please call me. 

Yours truly, 
f 

. 8 a 
ON rag i C: of § 

  

» barry P. Ellsworth 
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ATTACHMENT B Civil Action No. 75-1448 

UNITED STAT!:S DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

ROBERT G. VAUGHN, 

  

.) 
) 

PLAINTIFF, ) 
) 

Vv. ) Civil Action No. 1753-72 
) 

BERNARD ROSEN, ) 
) FILED 

DEFENDANT. ) 
) SEP 2.9 1977 

STIPULATION JAMES F. DAveY, CLERK 

It is hereby stipulated and agreed, by and among counsel for the 

representative parties hereto, as follows: 

1. That the plaintiff substantially prevailed on the merits in 

the litigation involved in Vaughn v. Rosen, Civil Action 1753-72. 

2. That the plaintiff was represented in the above-captioned 

Litigation by Larry Ellsworth, Ronald Plesser, Mark Lynch, and alan 

Howed see, and that Alan Morrison, Esquire, has been named as the 

attorney responsible for collecting all attorneys' fees due. 

3. That the parties have agreed to settle the question of 

attorneys' fees. in this litigation, and that a payment of $33,705.00 

is reasonable under the circumstances. 

4. That the parties agree that the settlement agreed to herein, 

in accordance with the schedule (Exhibit A) attached hereto, shall 

constitute full settlement and satisfaction of all elaine concerning 

attorneys' fees arising out of this litigation. 
a 

Se Load J Sth | 

an EARL J,/SILBERT, U.S,-Attorney 
s - Pa e 6 

tS 5 
Lh SL LI Ly Yetta 

ALAN MORRISON ROBERT N. FORD, Asst.u. ies 

wr. & , 
—_ “DA had J 2 

MICHAEL I.GEWIRTZ., Asst.U.S. Attorney 

Attorneys for. Plaintiff Attorneys for Defendant 

CY — 5 At, UNITED STATES DISTRICT JUDGE APPROVED: 

DATED: . LF Sony 77 
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“= LARRY F’. ELLSWORTH 

ATIGHNGY AT LAW 

2000 P SIRELT. N. W., SUITE 700 

WASHINGTON, 0.¢. 20036 

(202) 705-3704 

June 8, 1977 

Robert N. Ford, Esquire 

Chief, Civil Division 

Office of the United States Attorney 

United States Courthouse 

Washington, D.C. 20001 

Re: Attorneys' fee award in Vaughn v. Rosen, 

Civ. No. 1753-72 (D.D.C.) 

Dear Mr. Ford: 

This letter is to request that the Government stipulate 

to an award of reasonable attorneys' fees to plaintiff pur- 

suant to 5 U.S.C. § 552(a) (4) (E) in the above entitled Free- 

dom of Information Act (FOIA) case. We are writing to you 
as Chicft of the Civil Division because Mr. Derek I. Meier, 

who previously handled the case for your office, has left 

your employ. , 

The two appellate opinions and the second district court 

decision in this case are unquestionably among the most impor- 
tant FOIA cases yet decided. Indeed, the first appellate deci- 
sion (484 F.2d 820) is undoubtably the most important decision 
thus far concerning the procedures to be followed in FOIA liti- 

gation. In it, the court of appeals held that in order to meet 
its burden of proof the Government generally must submit a 
detailed index, itemization and justification covering each 

document withheld. The decision has been widely followed. 

On remand from our procedural victory, the District Court 

Ordered disclosure of virtually all of the information contained 

in the Civil Service Commission personnel evaluation management 

reports we sought, allowing withholding of only "action items" 
and the names of individual employees (383 F.Supp. 1049). The 
District Court broke new ground in applying exemption 5, classi- 
fying expert opinions as disclosable along with factual information, 
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and contrasting such disclosable expert opinions with exempt 

policy recommendations. 

The Court of Appeals affirmed the District Court's opinion 

and, based on the analysis presented in our briefs, made the 

first detailed judicial analysis of exemption 2 (523 F.2d 1139). 

This decision has since been cited with approval and followed 

by the Supreme Court in Department of the Air Force v. Rose, 

425 U.S. 352 (1976). 

‘Obviously, there has never been any question that the plain- 

tiff "substantially prevailed" under Section 552(a) (4) (E). How- 

ever, a portion of the fees in this case predated the effective — 

date of the amendment adding this attorneys' fee provision to 

the FOIA, and since the parties disagreed as to the retroactive 

effect of that fee provision, the parties agreed to a continu- 

ance of the costs and fees issue pending the outcome in the Court 

of Appeals for the District of Columbia Circuit of Cuneo v. 

Rumsfeld, No. 75-2219, which concerned that issue. On March 24, 
1977, the Court of Appeals held that the attorneys' fee provision 

is retroactive, and the Government's petition for rehearing was 
recently denied. We thus urge you to agree to pay plaintiff's 
reasonable attorneys' fees, as outlined below, and taxable costs. 

This litigation began over. five years ago, and as previously 

noted has twice required lengthy opinions from the Court of Appeals. 

Plaintiff fully prevailed on both of these appeals, and he success- 

fully opposed the Government's petition for a writ of certiorari 

from the first decision. Mr. Ronald Plesser originally had prin- 

- Gipal responsibility for the case, and Mr. Alan Morrison has con- 

tinuously had supervisory responsibility. I have reviewed and 

edited many of the papers since the time of the first appellate 

decision. Mr. Mark Lynch took over principal responsibility for 
the case at the time of the second appeal in the spring of 1975, 
which resulted in the affirmance on the merits. To the best of 
my knowledge, we have more FOIA litigation experience than any 

other four attorneys in private practice in the country. 

Mr. Plesser, who is presently the General Counsel of the 

Federal Privacy Protection Study Commission, was the first 

private attorney in the country to work full time on Freedom of 
Information Act matters. He joined the Freedom of Information 

Clearinghouse in April 1972 and left in October 1974. He has 

 



in the past been active in the activities of the District of 

Columbia Bar (Unified), and is a past member of the Steering 
Committee for Division I (Administrative Law). 

Mr. Morrison is and has been for the past five years the 

Director of the Public Citizen Litigation Group, and he has wide 
experience in FOIA matters. He was formerly the Assistant Chief 

of the Civil Division of the United States Attorney's Office for 
the Southern District of New York, and prior to that he was asso- 

ciated with the law firm of Cleary, Gottlieb, Steen and Hamilton 
in New York City. He is presently a member of the Board of 
Governors of the District of Columbia Bar. Similarly, I am pre- 
sently the Chairperson of the Administrative Law Division of 
the District of Columbia Bar, and I have previously served as 

Chairperson and Vice-Chairperson of the Division's Committee on 
Access to Government Information. I have personally worked on 

Over 30 FOIA cases, and I have lectured across the country on 
freedom of information matters. 

Mr. Lynch, while with Congress Watch, was the principal 
lobbyist on behalf of the 1974 amendments to the FOIA. He later 

joined the Freedom of Information Clearinghouse where he litigated 
a wide variety of FOIA cases, and he is a frequent lecturer on 

the FOIA at seminars and conferences, including those sponsored by 

the Civil Service Commission for new Government employees. Mr. 

Lynch is presently the Chief Counsel of the American Civil Liber- 
ties Union's Project on National Security and Civil Liberties. 

Mr. Morrison's present hourly rate for cases is $90, Mr. 

Ellsworth's is $65, Mr. Lynch's is $50, and Mr. Plesser's rate 
- would be comparable to Mr. Ellsworth's if he were presently in 
private practice. These rates are in line with those charged 
by other attorneys of similar experience and reputation in 
Washington Law firms having primarily a Federal practice. How- 
ever, we recognize that the rates have increased significantly 
over the period of this action, both because of a general increase 
in rates and, more importantly, because of the increasing exper- 
ience and expertise which we have gained in the area. Therefore, 
for all but the most recent actions, the proposed hourly rates, 
set forth below, are charged at much lower levels. 

Since February, 1975, when the FOIA attorneys’ fee provision 
took effect, I have kept daily records of the time I have expended 
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on this case, and we have each reconstituted time records for B 

periods for which daily time sheets were not maintained. These g 

figures do not include time expended on this fee application. 

Our experience teaches that our reconstituted hours generally 

fall far below the actual hours expended on a case. Nonetheless, 

for purposes of settlement, we have adopted this very conservative 

method for figuring our time on the case whenever we do not have 

contemporaneous time sheets. 

There have been several distinct stages of this litigation, 
and for convenience we have broken the work down into them:. 

  District Court I: Attorney. Hours Rate Total 

(August, 1972- - Ronald Plesser .60 $45 $ 2,700. : 

January, 1973) Alan Morrison 9-1/2 $70 $§ 665.6" 

Court of Appeals I: 

(January, 1973- Ronald Plesser 97 —- $50 S$ 4,850.9 | 

November, 1973) Alan Morrison 19-1/2 $75 $ 1,462.5 ~ 

Supreme Court: 

(February, 1974) Ronald Plesser 20 ; $50 $ 1,000.0: = 

. Alan Morrison 8 $75 600.0: © 
Larry Ellsworth 6 $40 240.01 | 

District Court IT: 

(April, 1974- “Ronald Plesser 155 $60 $ 9,300.0 
October, 1975) Alan Morrison 15-1/2 $85 S Le3h7e5 & 

Larry Ellsworth LL . $60. 660.0 © 

Court of Appeals IT: 

(March-December, 1975) Mark Lynch 134 $50 $ 6,700.0¢ - 

/ Alan Morrison 25 - $85 $ -2,125.0C = 
Larry Ellsworth’ 34-3/4 $60 $ 2,085.00 . 

DN  ——EEe 

$33,705.00 - 

These figures do not include the time which we have already 

expended on the attorneys' fee issue, including this letter, and 
the time spent assisting counsel in Cuneo v. Rumsfeld in their 

  

 



=5— 

appeal of the retroactivity issue. Nor do they include the time 
which Mr. Plesser donated on a pro bono basis while he was in 
private practice, after leaving the Clearinghouse and prior to 

joining the Privacy Commission. * Additionally, we have not charged 

for the time Mr. Lynch spent reviewing the extensive record at the 
time of the second appeal. Furthermore, we believe that we are 
entitled to a multiplier of at least 50% in view of the risk of 
non-compensation, the long delay in payment, the high quality of 

the work performed, the public benefit resulting from this suit, 

and other relevant factors. See Lindy Bros. Builders, Inc. v. Amer- 

ican Radiator and Stand. Sanitary Corp., 540 F.2d 102 (3d Cir. 
1976); National Treasury Employees Union v. Nixon, 521 F.2d 317 

(D.C. Cir. 1975); Lindy Bros. Builders, Inc. v. American Radiator 

and Stand. Sanitary Corp., 487 F.2d 161 (3d Cir. 1973); American 

Fed. of Govt. Employees v. Rosen, 418 F. Supp. 205 (N.D. Ill. 
1976). However, in the interest of securing a prompt settlement,. 

we are willing to forego our entitlement to this incentive bonus. 

Of course, if it becomes necessary to seek an award from the Court, 

we will probably seek payment for these items, as well as for the. 

additional time we will expend on such an application. 

The fee award we seek -- $33,705 -- is fair and reasonable 
for this case. ‘Thus, we hope that you will prcemptly agree to 

bring this litigation to an end by stipulating to pay such an 
award, plus taxable costs. If you have any questions, please call 
me. , 

Yours truly, 
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_Appenprs 9.—STATEMENT* OF - James. ant. Lesar, . WASHINGTON, 
_D.C., AtrorNEy, ov ACcEss TO Comnasstow: Documents - (Nov. 11,: 

1975) . a ee as Se . 

On November 29, 1963, . Presi Lyndon Johnson: 
ment of a Special Commission ‘to study and report upon all facts and circum-: 

stances relating to the assassination”’ of President John F, Kennedy: The White 
.House press release expressly stated: - 0.7.) 0 - ee 
fhe President is- instructing the Special Committee to satisfy itself that the:- 

  

           

. {truth is known as far as it can be discovered, and to report its findings and con-- 

~elusions to him, to the American ‘people, and to the World.” (Warren Report, 

p. 472] 
-Ehe Special Commission appointed by President Johnson was headed by: the 

Chief Justice of the Supreme Court, Earl Warren. Ten months later the Warrer- 

:Commission. issued its Report. Two months subsequent to the issuance of the - 

Report, the Government Printing Office published twenty-six volumes of as~ 

‘*'gerted’ documents and testimony which purportedly supported the Commission’s* 

_ findings and the Report’s conclusion that Lee Harvey Oswald, acting alone, ~ 
murdered President Kennedy. - . . 

The public impression created by this deluge of information was that the 

Warren Commission’s findings and conclusions were true and that they were* 
substantiated in ovérwhelming detail by, the evidence which had been gathered 
as the result of a thorough and honest investigation by the federal agencies, 

principally the FBI, which served as the Commission’s investigative arm. Most 
  

would make public all of the relevant evidence. pertaining to his assassination: 

Nothing could be further from the truth. , " ae 

Today, nearly twelve years after President Kennedy was assassinated, some 

of the most basic and most important information about his murder is still being! 

suppressed. . jens i 8 

On May 23, 1986, Warren Commission ‘critic Harold Weisberg wrote FBI 

Director J. Edgar Hoover a.letter in which he called upon Mr. Hoover to make: 

public the FBI’s critically important report on the results of the spectrographic” 

analyses which it had performed upon bullets, bullet fragments, and items of* 

evidence allegedly struck by them in order to determine their precise chemical’ 

composition. [See Attachment A] Mr. Hoover never responded to Mr. Weisberg’s- 

etter. : m re ~ : oe 

On August 3, 1970, Mr. Weisberg filed’ suit under-the Freedom of Information‘ 

Act for disclosure of the FBI’s spectrographie report. Today, nine and a half 

years after his original request and five years after he first instituted suit for the 

spectrographic analysis, the FBI still has-not provided him with a copy of this 
report. fee Nae Seen gre wm age Smet 

Today, eleven years after the Warren Commission handed in its Report and: 

dissolved, the entire transcripts of two of: its executive sessions and part of a- 

third are still being withheld from Mr: Weisberg and’ the American ‘people... 

Two other Warren Commission executive session transcripts. were: obtmined by 

Mr. Weisberg only within the past eighteen months, years after he originally 

requested them and only after protracted litigation-under the Freedom of In- 

formation Act. © | * fev A DT ee meee 
_This policy of suppression is in direct contradiction to the Government's an~ 

nounced policy as set forth in the guidelines contained in the Attorney General's 

April 13, 1965, memorandum on ithe public: availability of Warren Commission: 

“records, [See Attachment B] __. a 
“The Attorney General’s memorandum was drafted at the hehest of the White 

House in response to a January 4, 1965, letter to the President from the Mayor 

cof Cedar Rapids, Iowa eloquently protesting that “The decision of the National 

Archives... to withhold from the public ‘off the record testimony and exhibits 

(73) * 
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mportantly, the release of the Commission’s massive Report and the publication. 

of its twenty-six volumes created the impression that the Government was level- . 

ing with: the American people about the murder of their elected leader and: 
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of the Warren Commission for 75 years’ is inexplicable and inexcusable and gives 

cruse to doubt the veracity of the published Warren Commission Report”; and 

expressing chagrin that the President would permit “a 75 year cloak of secrecy 

to fall over the facts involved in the Kennedy assassination.” [See Attachment C] 

On- April 19, 1965, the White House ordered the Attorney General to implement 

the guidelines set forth in his April 13, 1965, memorandum. Those guidelines 

severely curtail the instances in which government agencies may withhold records 

pertuining to the assassination of President Kennedy..They state that even where 

one of the enumerated reasons for nondisclosure may apply, the agency “should 

weigh such reason against the ‘overriding consideration of the fullest possible 

disclosure’ in determining whether or not. to authorize disclosure.” This adopts 

the identical language which Chief Justice Earl Warren used to express the 

Warren Commission's view in his April 5, 1905, letter to the Attorney General. 

[See Attachment D] The Attorney General's memorandum also noted Chief 

Justice Warren's statement that “The Commission had no desire to restrict public 

access to any of its working papers except those classified by other agencies.” 

The policy of suppression which still continues also contradicts the Warren 

Commission's official assurances to the elected representatives of the American 

people. Thus, in his March 11, 1964, letter to Senator Jacob Javits, Warren Com- 

mission General Counsel J. Lee Rankin stated : 

“The final report of this Commission will be complete and documented by ref- 

erence to relevant testimony and/or underlying investigative materials. At this 

point in the investigation there appears to be nothing of significance which should 

not he revealed to the American public because of national security or any other 

consideration.” (See Attachment E] 

In his letter to Senator Javits, Mr. Rankin quoted a March 4, 1964, statement 

by Chief Justice Warren as follows: ° 

““The purpose of this Commission is. of course. eventually to make known to 

the President, and to the American public everything that has transpired before 

this Commission. All of it will. be made available at the appropriate time. The 

records of the work of the Commission will be preserved for the public.’ so 

I have represented Mr. Harold Weisberg in four Freedom of Information law- 

suits for the disclosure of records pertaining to the assassination of President 

Kennedy. In my judgment, there was never any legal basis for denying Mr. 

Weisberg any of the records which he sought in these four Jawsuits. Mr. Weis- 

berg was forced to go to court to obtain these records not because there was 

any legitimate reason for withholding them but because their release would 

embarrass the government. ° 

- This is shown by the ci stances surrounding Weisberg v. General Services 

Administration, Civil Action No. 2052-73, in which Mr, Weisberg sought the 

release of the transcript of the executive session of the Warren Commission held 

on January 27. 1964. When Congressman Gerald Ford published his book “Por- 

trait of the Assassin” in 1965. he quoted extensively from the January 27 tran- 

script. Yet for nine years after Mr. Ford had published parts of it, the National 

Archives continued to suppress the entire transcript on the grounds that it had 

been classified Top Secret pursuant to Executive Order 10501. - 

In 1973, when Mr. Weisberg filed: suit.for the January 27 transcript, the Na- 

tional Archives claimed that it was exempt from disclosure under exemptions 

(b) (1), (b) (5), and (b) (7). The Archives submitted two affidavits swearing that 

this transcript had been classified pursuant to Executive Order 19501. Mr. Weis- 

berg filed counterafidavits disputing this claim. After-considering the onposing 

affidevits the district contt ruled that the government had failed ta show that the 

January 27 transcript “has ever been classified by an individual authorized to 

make such a designation under the strict procedures set forth in Executive Order 

- While denying the validity of the Archives’ exemption (1) claim, the district 

court did rule that the January 27 transcript was exempt from disclosure under 

(b) (7), the “investigatory files”. exemption, even though -the answers to the 

interrogatories asked by Mr. Weisberg showed .that no law-enforcement official 

had seen the transcript until at least three years after the Warren: Commission 

had ceased to exist. ‘ 
- Before Mr. Weisberg could appeal this-decision, the Archives suddenly “de- 

classified” the transcript which the district-court-had ruled was never properly 

- classified and released ‘it to Mr. Weisberg and the public. If declassifying a 

transcript whose national security status had already been desanctified by court 
order is not without comical overtones, making: the transcript public had more 
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serious implications. Since the district court had upheld the Archives’ claim to 

the “investigatory files’ exemption, the Archives. did not have to make the trans-* 

cript public, even if it “declassitled” it. But making the transcript public under 

these circumstances does demonstrate that the Archives had spuriously invoked: 

the ‘investigatory files’”exemption.. — ae at 4 we & 

The text o2 the-Jaunary 27 transcript shows that there was never-any basis for’ 

classifying it Top Secret’ pursuant to. Executive Order 1050L.It contains no in-, 

formation affecting the national defense or. foreign relations which warrants 

claysification: under .the provisions of that or. any other. executive order. : 

For nearly 10 years the National Archives suppressed the January 27 transcript’ 

ou the-fraudulent. pretext that it was entitled to protection under exemption (b): 

(1) to the-Freedom of Information Act. This, of course, was not the real reason: 

why the Archives kept it from the ‘American people. The real reason is simply* 

that the government knew that its release would severely embarrass two power 

ful government agencies, the FBI and the CLA, and seriously undermine the 

Warren Commission's credibility. . at 

What is true of Mr. Weisberg’s-suit for the January 27 transcript is also true 

of his other Freedom of Information Act lawsuits. In not one of them is there 

any legitimate basis for withholding the information which he seeks, The greater 

the embarrassment to the government, the more desparately the government: 

seeks to avoid disclosure. In the case of Mr. Weisberg’s two suits for the spectro- 

graphic and neutron activiation analyses, this desperation has expressed itself 

in- repeated attempts to deceive the courts. ‘The same FBI Agent has submitted 

two contradictory affidavits to the district court and the government haa refused 

to answer: even simple interrogatories which seek to ascertain what scientific 

tests were performed on the bullets, bullet fragments, and items of evidence al- 

‘legedly struck by them. ~ 5 ® 

The use of false, misleading, or obfuscatory affidavits to support a spurious 

claim of exemption or to deny that the documents sought exist or can be found 

occurs repeatedly in lawsuits brought for the disclosure of records pertaining 

political assassinations, Often such affidavits are executed by the wrong govern- 

ment employee, someone selected to- swear out an affidavit precisely because he 

does not have the requisite personal knowledge of the facts recited in his affidavit 

Such tactics have implications far beyond the quest for information about the. 

assassination of President Kennedy. They defy the intent of Congress in enact- 

ing the Freedom of Information Act and subvert the law. If the Freedom of In- 

formation Act is to be-a viable means of compelling the disclosure of government 

information wrongly suppressed, it is my belief that Congress will have to pay 

close attention to the government’s misuse of affidavits as a means of defeating 

rightful claims to the disclosure of information. : 

[Attachment.A] 
. . 7 Mar 23, 1966. 

Mr. J. Encar Hoover, ~~ . ~ .- 

Director, Federal Bureau of Investigation, Washington, D.C. s 

Deas Mz. Hoover: Enclosed is a copy'of my book, “Whitewash—The Report On 

The Warren Report.” In it you will find quotations from your testimony and that 

ot FBI agents that I believe require immediate unequivocal explanations and 

from the FBI’s report to the Commission. Of the many things requiring explana- 

tion, I would like in particular to direct your attention to these three, in which 

it would seem no question of national security can be inyolved: ~ - 

(1) In-your brief discussion of the assassination in the report to the Com- 

mission you say that three-shots were fired, of which two hit the President and 

one the governor. This does not account for the bullet that hit the curbstone on 

Commerce: Street, which you: told the Commission you could not associate with 

the Presidential car or any of its occupants. In another part of this report, deal- 

ing with Oswald, you told the Commission that the bullet that did not Kill the 

President struck him in the back—not the neck—and did not go through his 

body. Here you seem to fail to account for the well-known wound in the front 

of the President’s neck. And thus, are there not at leust five bullets, the three 

you accounted for and the two you did not account for? The Commission itself 

considered the curbstone strike a separate bullet, and the President most cer- 

tainly was wounded in the front of the neck. . 

(2) In his testimony before the Commission, FBI Agent Robert A. Frazier 

did not offer into evidence the spectrographic analysis of this buliet and that 9€ 

the yarious bullet fragments, Neither did FBI Agent John F. Gallagher, the     
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spectrographer. Agent Frazier’s testimony {s merely that the bullets were lead, 
which would seem to be considerable less information than spectrographic 
analysis would reveal, The custodian of this archive at the National Archives in- 
forms me this analysis is not included in his archive but is in the possession of 
the FBL I call upon you to make it immediately available. . 
.(3) In his testimony before the Commission, FBI Agent Frazier said that 
when the whole bullet was received by the FBI, it had been wiped clean, He does 
not reveal any FBI interest in this unusual destruction of evidence. He also 
testified that the cleansing of the bullet was not complete, that foreign matter 
remaing.in the grooves in the bullet. Yet his testimony. does not show any FBI 
interest.in learning what the nature of the residue was, Did the FBI make the 
appropriate tests? Could the residue be’ associated with either the President’s 
body or the governor’s? What effort, if any, was made to learn? And it 20 effort 
Was made, why not? 

~ "Sincerely yours, . 
3 . “Hanoey Werenene. 

a 4 . . “Apart 13, 1965. 
Memorandum. for: Honorable, McGeorge Bundy, Special. Assistant to the 
. . President! 
Re: Public Availability of Materials Delivered to the National Archives by the. 

. President's. Commission on the Assassination of. President Kennedy. © 
4 ; The Departnent of Justice has completed the study, requested: by you in 
your memorandum of January 15, 1965, concerning-the advisability of modify- 
ing the-usual restrictions which would govern the availability to the public of 
materials delivered to the National Archives by the President’s Commission on 
the Assassination of.President Kennedy. In the course of this study, the Depart- 
ment of Justice has obtained the views of the President’s Commission, the 
Archivist of the United States; the interested Federal agencies and.the Dallas 
Police Department.- 

Under normal regulations governing access to ‘materials deposited in the Nae 
tional Archives, materials are made available to any competent adult with a 
definite, serious reason for-requesting access, unless there is in effect an over- 
riding restriction on disclosure or disclosure. would violate obvious requirements 
of public: policy or propriety. With respect to investigative reports furnished 
to the President’s Commission by Federal agencies, the relevant restriction is 
a rule of nondisclosure for a period of 75 years unless the agency in whieh the 
report originated authorizes disclosure. . 

The Chief Justice has informed me in @ letter ‘dated “April 5, 1965, that, the 
President's Commission concluded. after full consideration, that the public 
availability of the Commission's records was a matter to be resolved by the Ar- 
torney’ General and the originating agencies in accordance with established law 
and policies of the Government. According to the Chief Justice, the Commission 
assumed that these determinations would-be made in light of “the overriding 
consideration of the fullest possible disclosure.” Moreover, the Commission did 
not desire to restrict access to any of its working papers except those classified 
by other. agencies. .. . 
"Based on-the views of the ‘Commission and the ‘recommendations of the Fed- 
eral agencies involved (summarized in the Attachment to this letter), the De- 
partment of Justice believes that there should be some modification of the nor- 
mal procedures of the National Archives. The Department recommends.tbat the 
following procedures be adopted in order to accomplish. the most complete dis- 
closure consistent with other legitimate interests: 

: L. All material furnished to the President’s Commission by the Dallas Police 
Department and the Immigration and Naturalization. Service should be made 
available to the public on.a, regular basis, since both + agencies have authorized 

fall disclosure. . 
2. Investigative reports ‘and ‘related materials tarnished to the President's 
Commission. by other Federal agencies should be administered in accordance 
with the existing regnlations of the National Archives. These agencies shonld he 
requested to examine the materials furnished by them with a view to authoriz- 
ing the immediate disclosure on a regular basis of as much of the materials as 
Possible. (Where- materials originated with an agency other than the one 

them to. the Commission, the decision regarding disclosure should 
be made by the originating agency. ) The following guidelines should be applied: 

(a) Statutory requirements of nondisclosure should be observed; 

to
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(b) Security classifications should be respected, but the agency responsible 
for the classification should consider whether the classification can be elimi- 
nated or graded down consistently with the national security; 

(c) All unclassified material which has been disclosed verbatim or-in sub- 
stance in the Report of the President’s Commission or accompanying: published 
documents should be made available to the public on a regular basis. (In this 
connection, it should be noted that’ the-Archivist has advised that a final-determi- 
nation of which reports have-been published in ‘whole: or’ in. part, verbatim: or 
in substance, will not be available before 1966.) = TONE ott 

(d) Unclassified material which has- not already | been disclosed in. another 
form should be made available to the public‘on a. regular-basis. unless disclosure: 
se (1)- will: be detrimental to the administration and’ enforcement: ofthe 

laws and regulations -of the United States and its.agencies;i. : a 

nature of confidential: methods: of acquiring information; and: thereby pre 
ent or limit -the use of the same or sae sources and methods: 

ture; 
- - (8)' may lead: to the’ incorrect identification of “sources: information 

and thereby embarrass individuals or the agency involved;,?. « 
“+ (4) would be a:source of embarrassment to innocent persons, who are the 
~ -' subject or‘source.of the material in question, because of the dissemination 

_ of gossip and rumor or details.of'a personal nature having. no significant 
~". connection with the assassination of the President ; fre 

(5) will. reveal material pertinent to the criminal prosecution. of Jack 
‘Ruby for the murder of Lee Harvey Oswald,.prior to the final judicial de- 
termination of that case:-.:- 

Where one of the above reasons for nondisclosure may apply, the agency in- 
yolved should weigh such reason against the “overriding consideration of the 
fullest possible disclosure” in determining whether or not to authorize disclosure; 

(e) Except in. ;Special cases, documents. should be withheld or disclosed in 
their entirety. 

3. Classified uni unclassified material which is not made available to the 
public should be reviewed by the agency concerned five years and: ten- years 
after the initial examination has been completed. The criteria applied in the 
initial examination, outlined above, should be applied to determine -whether 
changed’ circumstances will permit further: disclosure: Similar-reviews should 
be undertaken at ten-year intervals during the remainder of the:75-year period 
of nondisclosure. The Archivist should undertake to arrange for suck Teview at 
the appropriate times.. -. ~*~ ‘ 

4. When: a request for limited disclosure of particular unclassified: documents 
or groups of documents is received by the Archivist, he should communicate such 
request .to' the agency concerned, which should consider the request:in the light 
of the criteria outlined above and, wherever consistent with those criteria, au- 
thorize the limited disclosure: requested. In the application of the criteria, con- 
sideration- should be given to the qualifications of the person requesting: .dis- 
closure and the purpose for which the request is made. * : 

It. should be noted that the Archivist has indicated that the. arrangement‘and 
preparation: of an inyentory’of the material: turned over to the National Archives 
bythe President’s Commission: will not be completed antil: June 1, 1965.-Accord- 
ingly, it is unlikely that-@ review of the material turned over to:the-Commission 
by the various agencies can: be undertaken:before that date. It is suggested that 
the Archivist be asked to make arrangements with the various agencies for such 
review to be- undertaken at the: earltest possible date,: to ber carried: out on an 
expedited basis: > -- 

The Archivist has advised that the "disposition. of: materials originating with 
the: President's: Commission: itself has been-discussed-with Mr. Rankin and that 
a final decision has been:deferred: until after June &: He has-advisedalso that 
pending a determination of the ownership of physical exhibits, requests for access 
to them: will be referred tothe Department of Justice.: While it is anticipated 
that the fullest possible disclosure of these portions of the record will be anthur 
ized, in accordance with the-desires of: the President's. Commission; the Depart- 
ment believes: that particular: decisions. as. to. thers: should. not be made-undl 
information regarding them is complete... -- 

If these procedures meet with your approval,. this Department will prepare 
the necessary instructions, 

      

  

AtToryeY GENERAL, 

     

(2) may:reveal the identity‘of confidential sources of information 0: the: 
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{Attachment C] 
Janxcvagy 4, 1965. 

The PRESENT, 
The White House, 
Washington, D.C. . 
- Me Presmext: As one who read and believed the Warren Report on the 
assassination of President Kennedy I am disturbed and chagrined that rou 
would permit a government agency to dictate to you what will be done with 
testimony and exhibits for the next 7} years, - 
. Knowing that you believe in the public’s right to know—a_ statement you 
have often made—it intrigues me that you would permit a 75 year cloak of 
secrecy to fall over the facts involved in the Kennedy assassination. 

- The decision of the National Archives Bureau to withhold from the public 
Lott the record testimony and exhibits of the Warren Commission for 75 years” 
is inexplicable and inexcusable and gives-cause to doubt the-veracity of the 

published Warren Commission report. 
I -believe in national security but I fail-to see the relationship between the 

facts of the Kennedy assassination and the.security of the-nation at this time. 
©: May I suggest that if there is true justification for withholding from the public 
the facts of one of the most. tragic events of our time, it is also incumbent upon 
our national Jeadership to make it clear why...’ 

. klin D. Roosevelt said: “the only ing we have to fear is fear itself.” 

Secrecy creates fear. 
: Respectfully submitted, - 

” Ronzer Me te, JouNeoN, 
ORES 7 - : oa “sian, Gedar Rapids, Ioea. 

: me " [Attachment D)~ : 

SuprREME CourT OF THE UNITED STATES, 
: - Washington, D.C, April 5, 1965. 

“Hon. NiczoLas DEB. IEATzENBA 
Attorney General of the United States, Justice Department, 
-Washington, D.C. 3 a 

. Dream MR ATTORNEY GENERAL: The President’s Commissian on the Assassina- 
. tion of President John .F. Kennedy gave careful consideration to the proper dis- 

position: of its records before it delivered them to the National Archives. It 
Wished them to be held there for the benefit of the American people. At that 
:time, it decided that it was in the best interests of all concerned that the policy 
relating to the Commission’s records provide for the fullest possible. disclosure. 

-t. At the same time, the Commission recognized that its records contained in- 
-vestigative materials which were classified by the originating agencies to pro- 
-tect the security of the United States. Furthermore, among such materials were 
numerous items in which inhered serious potential for character assassination 

and other similar misuse to the injury of innocent persons. 
+The Commission, after full consideration,.concluded that it did not have either 
the authority or the necessary information:to determine the technical questions 
-as to when the classified materials should be released without injury to the 
security. of the.country. It decided that the responsibility for that decision must 
of necessity be left with the originating agencies and the Attorney General, as 
the chief legal: officer, in accordance with established law and policies of the 
Government. It also concluded that such agencies and the Attorney General 
could best determine what safeguards were necessary to protect innocent persons 
in the release of defamatory materials. 

‘In. arriving at the foregoing conclusions, however, the: Comunteden: assumed 
that all of the determinations by the agencies and the Attorney General would 

-2be made in recognition of the overriding consideration of the fullest possible dis- 
-closure, and that all other proper factors, including the disclosures that have 

_ ‘been made, would be taken into account. The Commission had no desire to re- 
‘strict’ public access to any of its. working papers except those classified by 
-other:agencies. If was with these thoughts in mind thatthe Commission, on its 
-dissolution, committed its papers to the National Archives snbject to the laws 
‘and regulations concerning the release to the public of classified: and restricted 

yeoers, 
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We hope that this report of the attitude and conclusions of the Commission 
concerning the full disclosure of its records will be helpful to you in the formula- 
tion of your proposal for making the materials of this Commission now in the 
National Archives available to the public. _ 

Sincerely, 
_ Hag WARREN. 

Marcw 11, 1964. 
[Attachment E] 

  

    ‘Hon. Jacos B. Javars, 
U.S..Senate,.  _ 
Washington, D.C. 

Dear Senatom: I would like to acknowledge receipt of several communications 
regarding the work of this Commission which’ you have referred to this office for 
comment. I apologize for the delay in responding to your inquiry, but I am hope- 
‘ful that events during this period of time will serve to clarify the position of the 
Commission on some of the issues raised by these letters. 

As you know, this Commission was established by President Johnson to investi: 
gate and report upon all the facts and circumstances surrounding the assassination 
of President Kennedy and the subsequent murder of his alleged assassin, Lee 
Harvey Oswald: All facets of this matter will be investigated fully and reported 
upon by the C d by Presi I would like to 
‘assure you and your consenpoulents that all peered that Oswald was an in- 
  

- formant or undercover agent for the Federal Bureau of Investigation or any 
other federal agency will be thoroughly investigated...- ~ 
With record to- the issue of Mark. Lane's participation in the hearings of the - 

eC has decided that its would not be aided 
by such a civestars: Mr. Lane did appear before the Commission, however, in a 
public hearing on March 4, 1964, and the Commission will consider his observa- 
‘tions carefully before the issuance of its final report. The Commission has not 
prejudged Lee Harvey Oswald’s implication in the assassination, but is exploring 
all possibilities that other persons may be involved. We are making every effort 
to remain sensitive to the rights and reputation of Lee Harvey Oswald. For your 
inzormation I am enclosing the statement issued by the Commission announcing 
that the President of the American Bar Association has been appointed to assist 
the Commission in this effort.  ~ 

As the events of the last few weeks have indicated, the press has interviewed 
Marina Oswald, who appeared before the Commission early last month. Neither 
the Federal Bureau of Investigation nor any other federal agency refused Mrs. 
Marguerite Oswald permission to see Marina Oswald. Ever since November 22, 
1063, Marina Oswald has been free to see whomever she wishes to see. 

The Chief Justice has authorized me to assure you that none oft his remarks 
regarding the Commission were intended to suggest that the significant conclu- 
sions of fact developed by this investigation would not be made known to the 
American public. The final report of this Commission will be complete and docu- 
mented by reference to relevant testimony and/or underlying investigative 
materials. At this point in the investigation there appears to be nothing of signifi- 
cance which should not be revealed to the American public because of national 
security or anyother consideration, On March 4, 1964, the Chief Justice stated: 
as follows: 
“The purpose of this Commission is, of course, eventually to: make known to 

the President, and to the American public everything that has- transpired before 
this Commission. All of it will be made available at the appropriate ime. The 
records of the work of the Commission will be preserved for the public.” 

I hope that this letter is of some assistance to you in responding to this cor- 

  

“respondence and I remain available to assist you in any way possible. 
Slucerely, 

; = n ‘J. Lee River, 
‘ ef General Counsel. 

Enclosure (not attached]. _ - 
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We hope that this report of the attitude and conclusions of the Commission 
concerning the full disclosure of its records will be helpful to you in the formula- 
tion of your proposal for making the materials of this Commission now in the 
National Archives available to the public. 3 

Sincerely, W 
_ Bas, WARREN. 

{Attachment EJ] 

     Hon. Jacos KE. Javits, . 
U.S. Senate, _. woe . : : Le 
Washington, D.C. 
Dear Senatom: I would like to acknowledge receipt of several communications 

regarding the work of this Commission which you have referred to this office for 
comment. I apologize for the delay in responding to your inquiry, but I am hope- 
‘ful that events during this period of-time-will serve to clarify the position of the 
Commission on some of the issues raised by these letters. 

As you know, this Commission was established by President Johnson to investi: 
gate and report upon all the facts and circumstances surrounding the assassination 
of President Kennedy and the subsequent murder of his alleged assassin, Lee 

. Harvey Oswald.-All facets of this matter will be investigated fully and reported 
upon by the Commission as requested by President: Johnson. I would like to 
“assure you and your correspondents that all allegations that Oswald was an in- 
formant or undercover agent for the Federal Bureau ot Investigation or any 
other federal agency will be thoroughly investigated..- 

“With regard to-the issue of Mark. Lane’s participation i in the hearings of the - 
“Commission; the Commission has decided that its mission would not be aided 
by such a procedure. Mr. Lane did appear before the Commission, however, in a 
public hearing on March 4, 1964, and the Commission will consider his observa- 
‘tions carefully before the issuance of its final report. The Commission has not 
prejudged Lee Harvey Oswald’s implication in the assassination, but is exploring 
all possibilities that other persons may be involved. We are making every effort 
to remain sensitive to the rights and reputation of Lee Harvey Oswald. For your 
information I am enclosing the statement issued by the Commission announcing 
that the President of the American Bar Association has been appointed to assist 
the Commission in this effort. 

As the events of the last few weeks have indicated, the press has interviewed 
Marina Oswald, who appeared before the Commission early last month. Neither 
the Federal Bureau of Investigation nor any other federal agency refused Mrs. 
Marguerite Oswald permission to see Marina. Oswald. Ever since November 22, 
1963, Marina Oswald has been free to see whomever she wishes to see. 

The Chief Justice has authorized me to assure you that none of his remarks 
regarding the Commission were intended to suggest that the significant conclu- 
sions of fact developed by this investigation would not be made known to the 
American public. The final report of this Commission will be complete and docu- 
mented by reference tu relevant testimony and/or underlying investigative 
materials. At this point in the investigation there appears to be nothing of signifi- 
cance which should not be revealed to the American public because of national 
security or any.other consideration, On March 4, 1964, the Chief Justice stated 
as follows: 

“The purpose of this Commission is, of course, eventually to make known to 
the President, and to the American public’ everything that has- transpired before 
this Commission. All of it will be made available at the appropriate time. The 
records of the work of the Commission will be preserved for the public.” 

_ I hope that this letter is of some assistance to you in responding to this cor- 
respondence and I remain available to assist you in any way possible. 

Sincerely, “3, ee Hi . 
‘ XELY, 

: General Counsel. 

  

Enclosure (not attached]. . 
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Attachment D 

Date. 

9/4/75 

10/26/75 

10/28/75 

12/29/75 

2/19/76 

2/27/76 

3/1/76 

3/2/76 

3/2/76 

3/22/76 

5/4/76 

5/4/76 | 

5/25/76 

7/8/76 

7/9/76 

7/14/76 

7/15/76 

- 7/16/76 

7/18/76 

7/19/76 

7/20/76 

7/24/76 

7/25/76 

7/26/76 

10/8/76 

10/10/76 

11/4/76 

te 
_— 

* eee - °C.A. No. 

_ AMENDED: ITEMIZATION OF. ATTORNEY'S TIME 

Description 

Preparation of complaint - 

Motion to substitute party 

First set of interrogatories 

Motion to compel answers to interrogatories 

Letter to Judge Robinson 

Request for production of documents 

Motion to compel answers to interrogatories 

Motion to take tape-recorded depositions 

Second set of interrogatories 

Stipulation 

Request for production of documents 

‘Opposition to defendant's motion for sum- 

mary judgment 

Status call 

Preparation of interrogatories 

Preparation of interrogatories 

Preparation of interrogatories 

Preparation of interrogatories 

Preparation of interrogatories 

Preparation of interrogatories 

Preparation of interrogatories 

Preparation of interrogatories 

Preparation of interrogatories 

Preparation of interrogatories 

Preparation of interrogatories 

Motion for summary judgment 

Motion for summary judgment 

Conference with client 

75-1448 

Hours 

40* 

2* 

34% 

4% 

34 

24 

74 

4% 

>
 

 



ry
 

Date. 

I1/18/76 

11/29/76 

12/2/76 

1/6/77 

1/7/77 

1/14/77 

1/19/77 

3/3/77 

3/4/77 

3/21/77 

- 10/14/77 

10/18/77 

10/19/77 

10/20/77 

10/21/77 

10/22/77 

10/23/77 

10/24/77 

10/26/77 

12/31/77 

2/15/78 

2/18/78 

2/19/78 

2/20/78 

2/21/78 

2/23/78 

2/24/78 

3/6/78 

3/7/78 

Description 

Hearing in front of Magistrate 

Memorandum to the Court 

Hearing before Magistrate 

Motion to compel answers to interrogatories 

Motion to compel answers to interrogatories 

Hearing before Magistrate 

Objection to Magistrate's order and demand 

for immediate trial 

Preparation for hearing on motion to compel 

answers to interrogatories and on motions 

for summary judgment 

Hearing on motion to compel answers to in- 

terrogatories and motions. for summary 

‘judgment 

Motion for reconsideration 

Work’ on appeal appendix * 

Work on appeal appendix 

Work on appeal appendix 

Work on appeal appendix 

Work on appeal appendix 

Work ‘on appeal appendix and review of file 

Work on appeal appendix and review of file 

Work on appeal brief (writing) 

Work on appeal brief (writing) 

Notes on brief in Weissman case 

Work on reply brief (research) 

Work on reply brief 

Work on reply brief 

Work on reply brief 

Work on reply brief 

Motion for leave to file reply brief with 

addendum 

Motion to expedite oral argument 

Research on judicial notice 

Research on judicial notice 

  

Hours 

2* 

L* 

2* 

3 

3* 

2* 

r5* 

Nu
 

WN 
wh 

aa
 

74 

4 

6% 

 



Po
r , 

Date 

3/8/78 

3/9/78 

4/16/78 

4/17/78 

4/18/78 

5/4/78 

9/1/78 

9/2/78 

- 9/3/78 

9/4/78 

9/5/78 

9/9/78 

9/10/78 

9/11/78 

40/20/78 

10/21/78 

10/24/78 

10/25/78 

10/26/78 

2/12/79 

2/12/79 

2/13/79 

2/13/79 

2/15/79 

2/16/79 

Description 

Work on opposition to motion to strike 

reply brief addendum 

Work on opposition to motion to strike 

reply brief addendum 

Work on Weisberg affidavit for new trial 

motion 

Work on Weisberg affidavit for new trial 

motion 

Motion for new trial 

Notice to take depositions 

Research for appellant's brief in Case No. 

78-1731 

Research for appellant's brief in Case No.- 

78-1731 

Research for appellant's brief in Case No. 

78-1731 ‘ 

Research for appellant's brief in Case No. 

78-1731 

Research for appellant's brief in Case No. 

* 78-1731 

Research for appellant's brief in Case No. 

78-1731 , 

Work on brief in Case No. 78-1731 

Work on brief. in Case No. 78-1731 

Researtiron—moctness tysue in Case tor 

1731-and—Cese-No.- 77-183 

Research—on-—mootness—issus 

Werle-on opposition to motion to dismiss on 

grounds of mootness 

Work on opposition to motion to dismiss on 

grounds of mootness 

  

Werk-on-opposition to motion to dismiss or 

Preparation-for-oral-argument 

-Brepazation-for—erat—axgument- 

Oral—argumenrt 

Research on attorney fees 

Work on affidavit for attorney fees motion 

work on affidavit for attorney fees motion 

Hours 

2x 

64 

3 2/3 

1 1/6 

2 2/3 

14 

N



VE
 

Date 

2/17/79 

2/29/79 

3/2/79 

3/3/79 

3/4/79 

3/5/79 

4/7/79 

4/9/79 

4/15/79 

4/16/79 

4/17/79 

4/18/79 

*Kn asterisk is used 

Description 

Work on affidavit for attorney fees motion 

Sie setat péidavit—in—FI-te3t 

peaded Weis! éfidavit—in-—F7-E03E 

Deetting-vetsberg-affidavit—in—i=123L 

Deagting-Wetsberg—effidavit—in FTE 

Work-on—appeilant!s_response—to—appetiee*
s 

Lon_for-r . os Lod =fida- 

Work on memorandum. of points & authorities 

on motion for attorney fees 

Work on affidavit for attorney fees motion 

Work on memorandum of points & authorities 

on attorney fees motion 

Work on memorandum of. points & authorities 

on attorney fees motion 

Work on memorandum of points & authorities 

for attorney fees motion 

Work on memorandum of points & authorities 

on motion for attorney fees 

Hours 

ua
 

2 1/12 

1s 

34 

1 5/6 

5% 

where the amount of hours expended is based 

“mot upon work records, but rather. upon counsel's estimate as to 
       

occasionally forgot to recor 

for him to estimate the amoun 

items of work he did. 

4k@ time’ spent- tn the early stages of the case counsel did not 

“keep time records. When he did begin to keep such records, he 

ad his time; thus it has been necessary 

& of time required to perform certain 

 



Date 

4/22/79 

4/23/79 

5/2/79 

5/3/79 

8/14/79 

8/14/79 

8/17/79 

8/17/79 

8/22/79 

8/23/79 

8/24/79 

8/25/79 

8/27/79 

8/28/79 

8/29/79 

9/4/79 

9/6/79 

9/10/79 

Description 

Memorandum of Points & Authorities 
for Attorney's fees motion 

Memorandum of Points & Authorities 

for Attorney's fees motion 

Opposition to Motion to Reconsider 
in Case No. 77-1831 

Opposition to Motion to Reconsider 
in Case No. 77-1831 

Reply to Opposition to Attorney's fees 

motion - 

Work on interrogatories 

Conf. with client on Opposition to 
attorney's fees motion 

Work on interrogatories 

Reply to Opposition 

Reply to Opposition 

Reply to Opposition 

Reply to Opposition 

Reply to Opposition 

Reply to Opposition 

Reply to Opposition 

Reply to Opposition 

Reply to Opposition 

Reply to Opposition 

TOTAL: 

Hours 

6 1/2 

5 3/4 

4 1/2 

1 1/2 

1/2 

1 3/4 

oO
 

Ww 

1/4 

1/6 

1/2 P
o
P
 

oN 
3 1/2 

4 3/4 

- 363 1/3



  

” 

C, — 

a oe . 
sO 

i i 

; } ; 
i 

1 
is & 

? : oe 

i € 
' 

1 

i 
4 
. 

f 

4 

PAGES: 1-5   
  

IN THE UNITED STATES DISTRICT COURT 

"We 

iGRIFFIN BELL, 

11:00 a.n. . 
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HAROLD WEISBERG, 

Civil Action No. 75-1448 

FOR THE DISTRICT OF COLUMBIA 

Plaintiff 

et al., 

Defendants 
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Washington, D. C. 

January 16, 1978 

HONORABLE GERHARD A. GESELL, United States District 

APPEARANCES = 

JAMES H. LESAR,-Esq-, 
Counsel ror Plaintiff © 

PAUL F. FIGLEY, Esq. 

DANIEL J- NETCALFE, Esq., 
JO AXN DOLAN, Esq-, 
Department of Justice, 

Counsel for Defendants 

IDA Z. WATSON 
Official Reporter 

U. S. Court House 

Washington, D. C. 

The above-entitled cause came on for Hearing on 

Plaintif£'s Motion for a Preliminary Injunction before the 

Judge, 

J 
- 

“COPY FOR: 
MR. LESAR 

Civil Action No. -77-2155 

r 
“ 

l
e
’
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THE COURT: In this case, Weisberg v. Griffin Bell, 

Civil Action No. 77-2155, Plaintiff seeks a preliminary in- 

junction to enjoin the Department of Justice from going 

forward with its scheduled proposed veleese on Wednesday of -. 

this week of numerous documents relating to the assassination 

of President Kennedy. 

The Department of Justice, responding to numerous 

ee Freedom of Information Act requests, has dealt 

with these requests on what it calls a project basis’and is 

processing the requests as a group, leading to this broad dis- 

closure of documents, which is the second such disclosure re- 

lating ‘to the assassination. 

Plaintiff initially sought the injunction resting 

substantially on the fact that he had some time ago sought 

a’ waiver of fee charges and the Department had not been respons: . 

to his request. . . 

‘It is Plaintif£'s theory that as one early interested _ 

in the assassination and as having long ago sought access to. 

these documents, he is entitled to priority or at least equal 

treatment and should receive the documents at least coincident 

with their disclosure in the manner the Court has previously 

described. 

Responding to this complaint, the Department reasponde:   
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promptly on the waiver of fen request to Plainciet, which had 

been long overdue, advising that the accuments would be made 

available to him at six cents, rather than ten cents 2 copy. 

At this stage the Defendants continue to oppose the 

preliminary injunction and seek a partiat summary judgment, 

at least with respect to the waiver of fee aspect of the case; 

Jand an amended complaint has been filed. - 

The matter was argued and has been thoroughly briefed - 

The Court has before it a number of affidavits, as well as the . 

briefs. 
| 

Taking first the question of whether the disclosure 

on Wednesday, January 18, 1978, should be enjoined, the Court 

will not enter such an injunction. 

The reasons are simply these: - The great pupsts in- 

terest in the ‘disclosure of these documents seems to the Court 

the pfeentnent consideration, In addition, the Court is not 

satisfied that Plaintiff will be irrep2rably injured in any 

fashion by disclosure. 

The whole purpose ‘of the Freedom of Information Act 

is to bring about aisclosures-such as this; and it should go 

forward as scheduled. 

The suggestion that the decision of our tent Of 

Appeals in Open America is to contrary effect is rejected.   
FEE 

plat opinion, which did not involve a situation comparable to 

4 ; taee Ahan Anetrohility af the Government in matters . ¥ 
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Ce 
of broad public interest, such om this, 8 proceed on a 

project basis; and there is no first-come-first-served rule, 

established by Open America or any other decision, which should 

be allowed to ionertere under these circumstances. / 

The Court then turns to the question of Plaintiff's . 

request for complete waiver of fees: with respect ta these . 

particular documents. . 

The equities are very substantially and gvecuieininghy: 

in Plaintiff's favor. We has long sought such a waiver. The 

“Ipefendants delayed response to his request, perhaps purposefully 

due apparently to past dealings with him. 

Fhe Defendants acknowledge that oo will be benefit: 

to the general public and hence it is in the public interest 

for the Plaintiff to receive these documents under a partial 

eniver. . 

The Plaintiff has made a unique contribution in this 

area by his persistence through the courts and before the 

Congress, without _— there would be no disclosure, as the 

Government recognizes. 

I have before me the entire administrative record re- 

lating to this waiver. It is apparent that no consideration 

whatsoever was given ta Plaintiff's claims. based upon his 

established poor health and indigency. Yet the rules and regu-: 

lations contemplate that these considerations should be given   weight. 

 



  

  

  

Under all the circumstances, the Court is of the 

co 

view that the Defendants have forfeited any right to remand 

with respect to this matter; that it is before the Court on a 

proper record for determination; and that his prayer to re-. 

a
 

ceive this group of documents being released on Janvaxy 18 - 

without payment of any fee shoutd be honored with reasonable 

dispatel. 

In making this ruling, I am prompted largely by the 

special circumstances of this partientas case. In no way . 

lis the Court suggesting that any precedent is involved with 

respect to any future problems that the Plaintiff may have 

C .|lwith this or any other agency of the Government. 

a . . . 

EO 3 . The Court also wants to make clear that he feels 

there are many matters raised in’ the papers, some of them 

totally irrelevant, some of them marginally welevanc, in hick 

Plaintiff has used sharp adjectives in his characterization fepal 

governmental conduct. , 

The Court in no way is influenced by these and makes | 

no determination at all ‘that such eiates were appropriate in 

this case or are supported by any proof. 

Uf : I think, gentlemen, you ought to confer and prepare 

a sinpue one-page order covering these two determinations, whic: 

can be submitted to the Court later this afternoon. Thank you. | 

MR. LESAR: Thank you, Your Honor.     
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CERTIFICATE OF COURT REPORTER - 

-I, Ida Z. Watson, certify that I reported the proceed- 

ings in the above-entitled cause on January 16, 1978, and that. 

the foregoing Pages 1 to 5, inclusive, constitute the official 

transcript of the Court's Ruling. ; Sees 
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ATTACHMENT F a ~~ “—“cGivil Action No. 75-1448 - 

-I, Laslie H. Woitten, the undersigned, residing at 114 Eastzsor Drive, 

‘Siiver Soaring, Md., 20901, do swear and attest: 

fw - That I am a newspaper reporter and share tha byline with Jack 

. anderson on the Washington Merry-Go-Round, tha world's mast widely syn- : 

Gicated news colum; that I have worked fulltime with Anderson for aicnt 

  

‘years; that prior to that I have worked as a newsman, inter alia with tt 12 

hearst Nawsoapers, as assistant 

u
 zt ( ij ip ct
 [x
 

s fu =) [a
4 wy Te
 vi n w 1 ja a 0 

v
o
 ct im ct
 -I
 

iu
 

ly Post, United Press International 

Been @ newsman for 26 years; that I have won awards f-cn che Washington : 

Newspaper Guild, the California Healt Association, the Disabled American -~ 

eterans, the Humane Society of the United States, tha Bmericen Civil <i
 

  

assassination; that I have pursued many avenues related tc oth assassins— 

ions, including investigations of various CIA, FSI and cther activities 

grand jury prohes, both st 

  

matters as an investigative reporter. 

3. That beginning with the publication of Harold tieisharg's 

  

.in 1966, I have had the occasion to consult with tleisvarg on storids, 

theories and avenues to pursue in my work on the King, two Kennedy assassina— 

tions and a host of relatsd matters. 

4. That while I disagree vigorously with 

  

    
cf thase assassinations, I have found his res 

in pursuing the news 3 that he is reliable and 

of the importance of documents he has or 

my Ov have been extraordinary; thet 

énong the so-called "erities ” 

= 
an arg ,on dozens Oo 

  

sb 

tape, using his library of documents to do so, 
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ne is contemotucus o rh

 

  

cover-ups 

a theories. . . . . 

  

mation from Weissberg on which I hava based numarsgus 

  

elways with the same fairhandedness with which h 

  

   7. That he has steered me away from severél 

zstories looked plausible, but turned out under \ 

false; that without such counseling and documentation, I would hava préaeed 

false stories; that on ocecations, which I hope are rare, we have gona wit 

stovdes that we might not have had Wasseuaey net bean cut of aockst 2t thea 

a -cime and thus unreachable for a check; that, finally, 

  

«weite a piece touching on the assassinations without bouncing it sft 

Weissberg. . 

8. That Weissberg has done these useful Works WEChoLe charse, and 

-indeed, has even sometimes paid the duplicatio 

chat the providing of these documents have 

s well, to my certain knowledge; that his 
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éil times when he is home and that he cheerfully (with the exception of a 

  

zare grump from time to time) guided us to the best at 

  

9. That the press absolutely cannot rely on governa 

t 
-convantional libraries for information on the Kemmedy end King assassinations 

- and related probes; that Weissherg'’s ver independance and the integrity 

of his files are essential if the issues ave to be dealt with proverly; chat, 

therefore, you simply have to have someone like Weissbarg to find the key 

Pa documents from the 25,000 in the King case end the -- ts 

scattered in.various files on the Kennedy cases. , sm of 
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 ou gi E 3 1, him a stipend and an ass 

  

suraging sound investigations is measureless. 

 



  

Li. That Weiss 

“Una coverups, the selected leaking, the favricaticns 

characterize individuals in government. To often they 

un
 Oo ¥)
 

u tc grind ard spacial interests to protect, including their ov 

12. That to have the maximum number of documents 

record of aroven worth: is the best way to ensure that scholars will have a 

is @ worthy that his decision to donate them to the University of tiisconsin 

2a. 

13. That government assistance to duplicate the 

  

Siles twice, one copy being kept on the East Coast, 

would federal money a and one on the West Coast, perhaps San Francisco, 

splendily spent, for present media people and hist 
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ATTACHMENT G Civil Action No. 75-1448 

UNITED STATES DISTRICT COURT 

_FOR TBE DISTRICT OF COLUMBIA 

a ee ee 

0 

Harold Weisberg, 
Plaintifé 5 "2 Sm 

vs. 
Civil Action No. 75-1996 

United States Department of Justice, : 

Defendant 

AFFIDAVIT OF HOWARD ROFFMAN 

Apt. B-29, Jacksonville, Florida 32211. 

2. This affidavit concerns Harold Weisberg's entitlement to 

remission of costs in this Freedom of Information Act lawsuit which 

he has brought against the United States Department of Justice to 

obtain records relating to the assassination of Dr. Martin Luther Kine 

3. I am in a unique position to certify that Harold Weisherg's 

we er 
research into the assassinations of Presidant John F. Kenned and Dr. 

King have been for the direct benefit of the public ana, more particu | 

larly, all interested, responsible researchers, historians, and. 

media representatives, and not for his personal financial gain.. 

4. I am the author of a book on the assassination of President 

Kennedy entitled Presumed Guilty. I could not have written that book 

without the research assistance I received from Mz. Weisberg. 

5. Mr. Weisberg and I first came in contact in 1969, when I was 

sixteen years old and a junior in high school. Me. Weisberg knew tha 

I had done serious research on the Kennedy iqstacilacias and. he invit 

mie to. his home in Frederick, Maryland, “to spend the weekend and study . 

his then-unpublished books on the assassination and records that he 

ha@ recently obtained from thes National Archives. 

6. After that first weekend in 1959, Me. Weisberg and I bacame 

‘close personal friends and associates. ‘For the next five years I wou! 
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his home in Frederick at feast three times 2 year, oftar nost taying” 

res visit 

more than a week at a time. I always had unsupervised access. to ‘all 

‘o£ Mr. Weisberg's files and Was free to copy whatever papers or 

Qu
 documents I pleased. Mr. Weisberg faithfully kept me up to date 

on the latest releases of information that he ctremined from the 

Government, often providing copies for my files. 

7. MS. Weisberg's, sharing of his nesdaneh with ma took place at 

a time when he knew that I was writing a book which would inevitably 

compete with his own books on the Kennedy assassination (wince he 

had published at his own expense). Still, he encouraged my work out | 

of the belie= that I would write 2 scholarly work in an area where - 

“there is a regretable lack of scholarship.. I clear arly came to know 

that Mr. Weisberg's commitment to the advancement of ietent, responsib 

xesearch and writing on the subject of political assassination in 

Pe
 

cr
 

5 Oo ft < 0) i) ip o America not only outweighed but obliterated any oroZit 

might have as a competing author. 

8. When, as..an undergraduate at the University of Pennsylvania, 

vs 
I undertook a history research project. into President Kennedy's policy 

toward Southeast Asia, Mr. Medstang opened his own researca Ziles on 

that subject to me, fed and housed me in his home at no charge to me 

while I worked, and finally sent me off with two cartons full of 

his own Files. 

"9. When = left Philadelphia, eten in September 1974 to attend 

law school in Guinestlits, Florida, I was limited in ny ability 

to visit Mr. tiedainexg (I went to his house for only one week during 

my time in law school), but we continued our correscondence and he 

continued to.send me ‘eoibmes of material, including documents on the 

Kennedy and King assassinations and court papers in his various Freedc. 

of Information sudiist. 

10. My book on the assassination _ published while I was in 

law school. When it angnaxed in print, Mr. Weisberg helped to arrange. 

promotional appearances far me, even though he was a competing author. 

 



unavailable from any other source. He is asked to do this for éree, 

  

ll. Ian CO canery serving as law ad. to the Honorahls Srvan 
. 

. * 

Simpson, Circuit Judge, Fifth Circuit Court of Appeals. My work in 

this ‘capacity is so time con5uming that I am virtually unadle to 

continue my former degree of research into the Kennedy ascassinsifon. 

Thus, my contribution to Mr. Weisberg's research is now ‘Limited to 

the small amount of docunents, Iam able to secure adm Cministratively 

from various government agencies through the Freedom of Inf ° zmation 

Act. ‘Still, the volume of natendal Mr. Weisberg —s to me a 

fruits of his researches actually increased because of his 

improved copying facilities. | 

12. In my close association with Me. Weisberg, i saw. that he 

followed a policy of openness bowed all researchers willing ta eos 

to his home. Rapentars. historians, ‘students -- all were welcome to 

use the wadastite research materials contained in Mr. Weisherg's files 

and to use his home.as a place to do their research. In fact, I 

often became concerned that some people had 2bused the trust that 

Mr. Weisberg ‘placed in them and had mistreated his Ziles. I uickly 

2 
learned that, because of his openness, Mr. Weisbaxg was willing t = 3 Gg va 

13. In addition to this open policy about his files, Mr. Weisba: 

has, to my personal knowledge, devoted countless hours to using his 

research for the benefit of the press and members of Congress. Ha’ 

at is fi is often called upon for background information and detail 

usually even without credit or mention in public, and I have never” 

known him to refuse. For éxample, I have been working witt by a
 K ‘ a 

i
f
,
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at his home when he would receive an urgent call from Pred Graham (th) 

Lh 
with the New York Times) or George Lardner (of the Washington 2ost), 

Mr. Weisberg wou! “6
 wanting to know the "scoop" behind a breaking story 

interrupt his own work for hours at a time to help these men, askin ng 

nothing in return except that the public be better informed. 
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14. To my personal knowledge, Mr. Weisberg's desire that as 

by his efforts to deposit his files with a reputable University 2bener! 

I have read Mr. weildieang*s corzespondence relevant to these efforts” 

and was present when he discussed plans to donate his files to the 

University of wisewiedn at Stevens Point. The discussions involved 

Mr. Weisberg, a professor o£ history at the school, Dr. David Wrone, 

and a University Chancellor, and took place in November of 1976 in 

Stevens Point. : [4 ee 

15; Although such information is personal in nature, I think the : 

Court should be aware of it in deciding the issue to which this affi- 

-davit is addressed: I know for a fact that Mr. Weisberg has not 

Zinancially profited from his work on assassinations and that he has 

not underteken this work out of a desire to "strike it rich." In my 

frequent stays at.the Weisberg home, I was struck hy the modesty af 

their lizestyle and the tremendous sacrafices of material goods that 

both Mr. Weisberg and his wiie have made to enable Mr. Weisbérg's 

research to continue. In my experience I have never witmessed such . 

dedication to work and principle that resulted in so great a desrivati.. 

of material, financial comforts which. some have come to regard as 

necessities. I cannot emphasize how much Mr. Weisberg's dedication 

and sacrafice has inspired me. 

-16. Mr. Weisberg's efforts in the present case indicate:to me 

his unseliish motives. 

17. Mr. Weisberg's book on the King assassination was published 

six years ago and is no longer commercially available. I cannat conca » 
2 

how he could write another book on that topic in the future, if only 

for reasons of time and other pressing research needs. Other books 

on the King assassination are commercially available today, and some 

are heavily promoted. ‘Their authors, without exception, share profoun 

disagreements with Mr. Weisberg and have been publically contemstzaus 

of him. 
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18. While these other authors have time to traval extensively 

‘to promote their hooks (for example, Mark Lane and Willian BraéZora 

Huie), they apparently do not: have time to assist tha lagal efforts 

undertaken by Mr. Weisberg to make public information abovt the crime 

through which theyare ‘trying to sell books. 

19. I assume that since the Government: is in Court over dis-— 

closure of these King records, it has made whatever disclosures it 

has on less than a purely voluntary basis. Hence, someame had to 

use the Freedom of Information Act te oven disclosure of infomation 

about this most important event in American history. Sue disc closure 

serves the public and in this case cannot serve the personal financial 

interests of the man who forced disclosure, Mr. Weisberg. 

Howard LC 

  

DUVAL COUNTY, FLORIDA 7 7 

Before me this 12th Day of October - 1977 affiant mowasa Rose iman 

has appeared and signed this aftid davit t, having first sworm that tha 

statements made therein Shh Ma es : : 
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. UNITED STATES OFSTRICT CCuaT 

FOR THE DISTRICT OF COLUMSIA . 

ATTACEMENT H . Civil Action No, 75-1448 

eosececeseeacses eee es ecc esses eecece ° 

HAROLD WETSSERG, 

‘Plaint iff, 

ve Civil Action No. 75-1996 

U.S. DEPARTMENT OF JUSTICE, 

_ Defendant 
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AFFIDAVIT OF DAVID R. WRONE 

IT, David R. Wrone, being first duly sviorn , depose as fa¥ owas 

J. Iam a professor of -histary at the University ar Hisconsie-Séeyens . 

Point. I reside at 1518 Blackbarry Lane, Stavens Point, Wiscansin. 

2. I specialize in the ideas and institutions of reform and taach and 

publish in this area. Hy courses include lectures and seminars on recent 

American history and involyva the diraction of gracuate ‘work. 

3. I have spent f many yaars oF scholarly resaarck on the subject of . 

institutional reform. In 1954 I received a Ph 1 

sity of Illinois (Urbana). Hy doctoral thesis was on the importance of the . 

press in the emergence of Abraham Lincoln. (The Prairie Press in Transition a 

3830-1 260. *) 

  

4. I have nubTished many articles and am  emanttray? or a voTume on. the 

institutionalization of ‘racial prejudice against the Anerican Indians Who's s 

the: Native North ch
 

The Savage? A Documentary-History or the Mi streatent a 

Amarican (Fawcatt, 1973). 

5. Hy study of the transformation of the rgads cr Illinois enpears as 

a chapter in a general nistory of the state: An T1linsis Reader (Norther 

Illinois Press, 1973). 
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6. I have lectured widely on the assassinations cf President 

Kennedy and Dr. tartin Luther dings de. and appeared cn num rays radia 

and talevisian Shays. I have served as a consuitant for local madia 

regarding national shows and have written articles and raviewed hacks ou 

these subjects. I am author of a critical biblicgraghy watch examines 

and categorizes scores of books which have bean published on the assegsi- 

natian of President Joann F Kennedy: The Assassination of Presidant John * 

Fitzgerald Kennedy: An Annotatad Bibliograbhy (Stata Historical Soctety 

or Wisconsin, 1973). . . a 

7. In Novembar, 1976 I directed a@ symsosium cn the intasrity oF ~ 

basic institutions and the assassinations of President Xannady and Dri-Xing. 
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The lectures delivered at this symposium were talevisad far aducationa 

ow
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r+)
 and are now being circulated in video and audio Torm in callegas and hk 

schools. Attached hereto is a brochure which lists the ratertals which ara’ 

available from the University of wisconsin-Stavans Point Office 47 Féuca- 

tional Services and Innovative Prosrams. (See Exhibit 5 

8. I have an extensive familiarity with the literature on the assassi- < i 

nation of Br. Martin Luther King, Jr. I have read the voluminous court 

records of the several cases relatad to the conviction of dames Earl Ray and 

his attempts to overturn that conviction and cbtain a trial on the charge 

that he murdered Dr. King. I have also read the pudlicatisns on this subject 

by the Department. of dustice and committees or Concress, as well as the . 

secondary accounts. . 

5. “In the course of my study of the King assassination matartais, t 

have bacome quite familiar with the work of Harald Weisberg an this subject 

and now consider myself an authority on his contribution. In the naar Futyre™ - 

IT intand to publish scholarly articles in jourmais and Galivar Tecturas tg 

learned sociaties on his work. 

10. Mr. Weisbarg's work on the assassinaticn or Dr. King is the only 

significant work available for the parsan sericusiy interested in tha evalu- 

tion of this subject and its relationship ta the fundement2] institutions of 

os 

to asprgach this subject other American society. There is simply no wey 

than through Nr. Weisbearg’s prodigious arforts. 

 



  

Vi. = The University of Wisconsin at Stevens Point has a daap 

interest in the acquisition, maintenance, and dissemination of Mr. 

Yeisbarg's Tiles, aspecially thasa on the assassination of Gr. Martin 

Luther King, dr., both in terms of the immediate future and for future 

generations. The University plans to establish a Weisberg Archive where 

the records which Hr. Weisberg has accumulated and analyzed can ba - 

properly maintained and mada accassible to scholars and the general public. 

through a professional staff knowledgeable in the subject matter. 

2. &£ an familiar with the voiume and finds ov recerds ea 

has on Dr. King's assassination (and also Presi ant Ka: nnedy! s) an 

quality of his analysis of them. I have, in fact, mada saveral visits fe’ 

his home n Frederick, Ha Maryland Tor the purpose o7 discussing nis work 

with him and obtaining records from him. Wr. Weisberg's filas on both the 

Kennedy and King assassinations are oo unique » and in man: respects 

vn ck
 

=
 

0 cannot be duplicated from any other scurca. This, of course, axslain 

interest or the University of Wisconsin-Stevens Point in 

13. Tha est ablisnment of a Weisberg Archive, particularly where 

King assassination materials are concarned, will aiso factiitate the usa of 

Tellowshios and grants to biack students interestad in this subject. 

14. Tha University of Wisconsin-Stevens Paint has already Bagun to 

draw upon a small portion of the materials which will ultimately comprise | 

sa 
“the Weisberg Archive. It has already .developed a vidao tape series suit tabla 

for public Syeaeeast hay statians and for high schoot and catlege classes af 

some of the unique 1 materials whica Mr. Weisberg has donatad ta the University. 

These video tape materials can be purchased or vente d by the public. 

15. The University plans to continue developing and disseminating. os 

be done, first, through electronic media presentation in slices, yideo tazas, 

documentary handbooks, guides, indexes, and course ai¢eas. Additional z 

‘are to develop supoert services for students from minority backs rounds who 

might desire to maka scholarly use of the documents. Future plans alse 

include the microfilming of some tmportent segments, preparing oF guidas, 

and making these ayailaole ta cot Tages throughout the nation and overseas. 
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16. Mr. Weisbarg's work ¢ on. Dolitical assassinations and tne 

workings af aur basic institutions--law enforcement agencies, the courts 

the press, the intelligence agancies--and the ablishment cf an archive 

on it at Stevens Point are in the public interest. Hr. naisbterg's 

accomplishments are unique i in charactar--they relate tc far more at en- 

during public interest than just political assassin2tions--and are without 

precedent in scale. In total volume his materials excead tha nuclaus 

collection on the frontier formed by Lyman C. Draper in the nina teenth 

century which established the State Historical Society of Wisconsin and . 

= 
the holdings of several other famed manuscript Vbraries Gathered In America 

that are Seen as part oF sur national treasure. ne quaiizy oF the matarials 

and his analysis. of then is excellent. He possesses photographs, maps, 

taped interviews, letters, and other records that can be found in no other 

place. 

17. Mr. Weisberg's scholarship is magisterial] in its command of tha- 

documantary base and clear on the fundamental patnts at issue. He cannst 

3g }
 5 cl £4 0 be compared wi th the other authars on the King assassinetic 

perspective of scholarship and objectivity. His werk on this = uel stands 

ina total iy different Tight from aii others. He works from an abjactive 

base, seeking nat merely to discover who killed Sr. King cr to reap commercial 

protits but to establish what the evidenca is and wrat ft means not anly in 
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 terms of the crime itsel7, but also in terms o 

-halds for the workings of our basic institutions. 

18. It is this last point ubtich is oF fundamental ixportance. Mr. - 

Weisberg’s work facuses on the performance and nonperfarzence aF basic 

social institutions--the Tews the press, publishers, Congress, the Dapart- 7 

meni of Justice, and othars--during a time oF crisis. in so dsing ke revaals 

deap flaws which caused these institutions to malfunction in a meaner which 

thwarted jus ti ice and hurt the ends of ¢ ne nation. 

19. I am of the opinion that Hr. Waisberg's work cannot be reduolicated 
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astablished a file of King assassination documents in a reading roc: Qo a 

 



accessibl2 ta membars of the general public at its hea dquartars in 

Washington, D.C. This daes not significantly assist the public intarast 

in evaluating the facts of the King assassination Gr the F8I's invasti- 

gation to. it. The initial problem is, of course, that the selection of 

tu
 records contained in this file will be made by the F3I, which jtsalf nas © 

bean severely criticized in connection with its jnvastigation or tha King 

murder. In addition, these records wilt ua largely inaccessible to 21T 

‘except casual tourists. Few scholars nave Funds surfici ient ta wnabis 

them ta travel to Washington, D.C. and stay there long enough to peruse * 

“the more than 20,000 pages of documents contained in the FBI's Central 

eadquartars file on the King assassination. Moreaver, scholars and 

citizens would not know where to begin studying this enenous volume ° 
. 

-h
 

a
 documents without extensive advance preperation. What is required is a 

cholar who can use the resources or a university syste ta.assist thesa 

who wish to do work in this area. 

cr
 20. Even the casts of duplication imposad by govarnzen 

can impose a serious burden upon sch tarshij 

as the Weisberg Archive which is — astablisned at Stavens Point can 

provide better and more economical services Tor cuplicating racerds, in- 

cluding not only xeroxing but also making slides, photegrephs, and tapas. 

Moreover, 1% can offer a full range or other essential services, Providing 

books, reference works, maps, newspapers, Souradie, and the Jika. It can 

also coordinate scholarly efforts in an area in such a manner that it will 

lead to increased dissesrinaticn to the public of knowied age about such an . 

area through the publication of books, articles, dissertations, and sa forth. 

21. ‘The crucial aspect of any archival collection, however, ts that 

2 ae 
there must be a knowledgeable parson associated with i= and residing whare 
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 oO cated wno can develop the material and guide studants and Scholars. 

This is the main reason for establishing a Weisberg Archive at-tha University 

or Wiscansin-Stevens Point. 

22. Hr. Weisberg has stated that he intends te leave his records on 
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For the reasons woich I have outlined above, tha public interast will 

be served if the records which Mr. Weisberg has and is centinuing to 

abtain are deposited at the Weisberg Archive jin Stavens Paint . Hore 

to the point, the public interest will be batter servad if records on’ 

Dr. King's assassination are mada accassibla to dJournatists, schelars, 

and the genera] public through the archive at Stevens Point than if they 

are only accassible through the FBI and othet r components of the Department : 

or Justice in Washington, p.c.- . 

23. Even were this not true a, the caliser and importance of Hr. 

Weisberg's work on the King assassination are such that maxing all 

government records available to him without cost is more then justifiable. — 

The simple fact is that Hr. Weisberg uses the rds ha obtains ta serve— 

not his personal interest--the public interest by informing journalists 

and scholars, and through them, the general public. 

PORTAGE COUNTY, nee 

2f = 

. Subscribed and sworn to before me this au’ day of 

Oct ao +1) > 1977. 

ft HOTARY Galic TH ANY Foa 
: . : PORTAGE COUNTY, WISCONSIN” 

  

My commission expires tf 12 gf : som og . 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

HAROLD WEISBERG, 

Plaintife, 

wr. C.A. 75-1448 

GENERAL SERVICES ADMINISTRATION, 

Defandant 

AFFIDAVIT 

1. My name is Harold Weisberg. I reside at Route 12, Frederick, Maryland. 

I am the plaintiff in this case. 

2. My prior experiences include those of investigative reporter, Senate 

investigator and intelligence analyst. 

3. My prior experiences with FOIA/PA matters are extensive. I know of no 

private person who has made as much use of FOTIA and of no private person who has 

spent as much time litigating under FOIA. This includes suits against the 

Department of Justice, which provides defendant's counsel in this case, against 

the defendant and against the CIA, which is directly responsible for the with- 

holding of the two Warren Commission executive session transcripts that remained 

withheld until this case was before the appeals court. 

4. In this affidavit I address the defendant's Opposition of August 10, 

1979, and its’ attachments first as they ostensibly address the manner in which the 

two transcripts in question were allegedly declassified and disclosed and then as 

they seek to make improper use of process in both respects as an effort to mislead 

the Court. 

5. Neither the Opposition nor its attachments contains a single word 

descriptive of the content of the two transcripts. There are only deceptive 

generalities and conclusory references like "certain information" and "the 

information." The thrust of these false representations is to mislead the Court 

into believing that the information in the transcripts was disclosed by the House 

Select Committee on Assassinations. To deceive and mislead the Court the 

 



Opposition states what is not true, "pL aintife ignores the fact that the information 

released," meaning these two transcripts or their content, "was already within the 

public domain when he received the documents." (page 10) The Owen affidavit and 

its attachments are designed to give this impression but in fact they do not so : 

state and Owen dares not so state because it is false. Owen never states what 

"information" he talks about. 

4. Moreover, there is no reference at all to the January 21 1944, transcript, 

the second transcript now in question. The Opposition and Owen ignore it entirely, 

apparently in the hope that the Court will be mislead into believing that what they 

allege about the other transcript also relates to it, as it does not and cannot. 

(There is passing mention of the January 21 transcript on page 2 of the Opposition, 

but merely as involved in the suit.) 

7, Also entirely missing is even a pro forma claim that either transcript 

— ever properly classified. In the face of the information I have provided, 

that false representation also is not dared. Yet Owen states that he is authorized 

to make classification determinations "up through TOP SECRET." . 

8. Instead, Owen undertakes to misrepresent to this Court in other ways. 

He states that some CIA information was declassified for the House committee - but 

he does not state what information or that it includes these transcripts ot their 
  

content. He also. states that the CIA provided ccmmittee testimony, again without 

stating that the testimony included these transcripts or their content. His CIA 

operational and disinformational device is: 

After comparing the details of the declassified CIA information, 
which appeared in the aforementioned testimony before the House Com- 
mittee on 15 September 1978, with the information withheld from release 
in the Warren Commission testimony (sic), I determined that the con- 
tinued assertion of the Freedom of Information Act exemptions was no 

longer tenable. (Paragraph 3) 

9. One wonders if Owen read anything when he refers to a meeting of Members 

of the Presidential Commission as "testimony." 

10. As part of this CIA spooking, in the Owen account, the CIA 

advised the Justice Department and the Archivist of the United States 
that as a consequence of the declassified CIA information regarding 
Yuriy Nosenko being placed on the public record before the House 
Committee, the two aforementioned Warren Commission transcripts would 

no longer warrant being withheld... (Paragraph 3) 

1l. Here again he does not specifically state what he dares not state, 

   



that it was one and the same information, in these transcripts and testified to 

before the House committee. 

12. In a further effort to deceive and mislead the Court, Owen attaches 

as Exhibit A what he describes as "the first ten pages of the transcript of 

testimony taken before the Committee in open session on September 15, 1978." At 

the same point he ales states that "the CIA information," still entirely 

undescribed, "is summarized in the testimony of Professor Robert G. Blakey, 

Chief Counsel and Staff Director of the House Committee Staff." (Paragraph 2) 

13. Blakey did not testify. He narrated a background for the CIA's witness. 

John L. Hart. 

14. What Owen describes as "the transcript" is not that at all, although 

the typescript as well as the printed official transcripts were available. Rather 

is his a transcription of the radio broadcast made for the CIA by a commercial 

service. Owen's choice is not accidental. It is part and parcel of the CIA's 

intent to deceive and mislead the Court. It also includes less than _a printed 

page of the CIA's testimony on which the Opposition's and Owen's present allegations 

and representations are based. 

15. Had Owen done otherwise, he would have given the Court absolute proof 

that the CIA had knowingly and deliberately sworn falsely to this Court in its 

representation that Nosenko's was a "model" case, designed by the CIA to make 

defections to it from / foreign intelligence services more attractive. What 

Hart actually testified is exactly the opposite of what the CIA swore to this 

Court. Hart described Nosenko's treatment as illegal, barbarous, inhuman, an 

atrocity and the worst thing he knew about the CIA. He also testified that he 

and the CIA are so ashamed of it that the CIA has him giving internal lectures on 

it as the horror of horrors and that delivering these lectures sickens him. 

16. In fact, virtually all of Hart's testimony was on Nosenko's treatment, 

which is not and could not have been referred to in the Commission transcript. 

(Before the Commission could listen to Nosenko, the CIA hid him away for three 

years of subhuman, virtually solitary, confinement. This was neither known to 

the Warren Commission nor within its mandate. ) 

17. Why the CIA spent public tax funds for an unofficial version of the 

 



committee's proceedings when there was an official transcript - why it avoided 

the official transcript in what it presented to this Court - is apparent from 

examination of the committee's official transcript. It holds what Owen withheld - 

a description of the actual information used by the committee and not used by the 

committee. 

18. The committee made no use of the content of the two Commission 

transcripts in question. 

19. LI£ Owen had used the committee's official press handout, for the Blakey 

introduction was prepared in advance and distributed at the hearing, that would 

have cost nothing. But that also would have disclosed what Owen and the Opposition 

withhold from the Court - proof that there is no relationship at all between what 

the CIA declassified for the committee and the content of the transcripts. 

20. What Owen swears is "the first ten pages of transcript" is the Blakey 

narration of 41 printed pages. Aside from the fact that more words appear on the 

printed page, the Blakey narration and the committee's press handout include the 

committee's staff report on Nosenko, which Owen omits. It was not broadcast by 

radio. This accounts for Owen's use of an unofficial transcript of the radio 

broadcast instead of the official transcript. . 

21. Hart's testimony, of which Owen attaches less than a printed page and 

that of the introduction only, runs to 59 printed pages. 

22. I attach as Exhibit 1 the table of contents of the committee's Nosenko 

report and its two pages headed "The Warren Commission and Nosenko." 

23. The only way in which the House committee could have paid less attention 

to "the Warren Commission and Nosenko" would have been to ignore the matter entirely. 

What little is included - and it has nothing at all to do with any of the records 

Owen states were declassified for the committee, leading to his decision to disclose 

the transcripts to me - is restricted to the testimony of Richard Helms. [It then 

is further restricted to what has been within the public domain for years, as part 

of the Commission's records available at the Archives. 

24. This has nothing to do with the two transcripts in question, and 

neither here nor elsewhere is there any mention of these two transcripts or their 

content. 

25. Originally, the CIA conned the Archives into withholding the fact that 

 



it claimed to have doubts about Nosenko's credibility and to classify that TOP 

SECRET. However, that also was declassified years ago. Because it was not classi- 

fied, Owen could not have declassified it after Hart's testimony. 

26. Aside from what Hart referred to as Nosenko's credibility and the 

barbarities inflicted on him although he was a prize intelligence catch - he is 

now a CIA consultant - there is nothing else to which Hart testified. He refused 

to testify to anything else of substance and stated that this was his agreement 

with the CIA prior to agreeing to provide its ‘testimony. Hart testified, to the 

committee's shock and chagrin, from a single page of notes with only four subtitles 

on it. (Pages 488-91, attached as Exhibit 2) At the outset Hart made it clear that 

he was going to testify to "the handling of Nosenko by the CIA," which he described 

initially as "counterproductive" rather than "model." 

27. Pages 502-11 (attached as Exhibit 3) give more of the character and 

limitations of the Hart testimony, which has no relationship to the transcripts in 

question and is almost in its entirety limited to what the CIA did to Nosenko 

subsequent to the Warren Commission's executive session. 

28. One of the points at which consideration of assassinating Nosenko is 

mentioned is on ‘page 504. The same official also considered driving Nosenko mad 

and, as an alternative, institutionalizing him for life on the pretense that he 

was mad. (See also Exhibits 4 and 5 below.) 

29. That Hart had "ruled out going into the Lee Harvey Oswald matter" is 

on page 506. This is the matter of interest to the Warren Commission, not what 

it knew nothing about, how Nosenko was abused by the CIA. 

30. Hart testified that "the Agency failed miserably" in the handling of 

the case as it relates to Oswald. (Page 507) 

31. What is opposite to the information the CIA gave the Commission staff 

is Hart's testimony that, with regard to Oswald, Nosenko's statements should be 

regarded as "made in good faith." (Page 508) 

32. Amore explicit ruling out of this testimony as justificaton for the 

decision to disclose these transcripts to me is on page 509: Hart told the CIA 

"that I will be the spokesman on the subject of the Nosenko case but I will not be 

the spokesman on the subject of Nosenko's involvement with Lee Harvey Oswald." 

This is all that was within the purview of the Warren Commission and it is entirely 

       



outside Hart's testimony. 

33. That the CIA was doing a job on the committee on this same question 

is the belief of one committee member, who stated that "what the Agency wanted to 

do was to send someone up here who wouldn't talk about Lee Harvey Oswald." (Page 

509) 

34. That the natural situation in the CIA is for its officials to be 

denied knowledge and thus led to lie is Hart's testimony from personal experience. 

(Page 511). When he was in charge of the "Cuban Task Force" he denied "in all 

good faith" that there had been CIA attempts to assassinate Castro because knowledge 

of it "had been kept from me." 

35. Actually, the CIA made "no investigation" of "the activities of Oswald 

through Nosenko." (Page 522. Pages 522-5 are Exhibit 4) He would give this the 

lowest possible rating. Hart, in all his professional experience, had never seen 

a "worse handled operation." 

36. Hart's testimony relating to the schemes an official considered for 

Nosenko's "disposal" (Pages 524-5) is that the only reason for considering 

assassinating him was to make it impossible to prove that the CIA had had him 

confined illegally for three years. (Page 525) Without this there would have been 

an imagined "devastating effect." 

37. In short, someone inside the CIA considered murder in cold blood to 

hide CIA improprieties and illegalities. Alongside this, misleading a Court is a 

minor matter, as is false swearing to a Court. 

38. The Hart testimony concludes (Exhibit 5, pages 532-6) with what 

dominated it, more on the treatment of Nosenko. Rather than the "model" to attract 

other defectors, he described it and lecturing on it for the CIA as "an abomination" 

and by far the worst experience of his professional life. (Pages 533-6) 

39. In all of this, in all this committee's work and in all the more than 

ten million words of the Warren Commission's published materials, there is no 

reference to what Nosenko said that terrified the CIA and impelled it to what it 

did and did not do, including its virtually unprecedented abuse of Nosenko and its 

false swearing about this and related matters: The KGB suspected that Oswald was 

an American "agent in place" or a "sleeper agent;" and Oswald was anti-Soviet, not 

pro-Soviet, as reflected by Marina Oswald's uncle's plea to Oswald not to be 

 



anti-Soviet when he got back to the United States. 

40. As Allen Dulles stated, if Oswald was an American operative in the 

USSR, he could have been for the CIA but not the FBI. (This was at the January 27,. 

1964, executive session. It also was withheld by the CIA and it also was given to 

me when that case was about to go to the appeals court.) 

41. I listened with care to the Hart bestdinony and I have read it, as I 

have also read the two transcripts in question. The Hart testimony does not address 

the content of the two transcripts at issue. 

42. Hart's testimony is, for the most part, totally irrelevant to the two 

transcripts. Where it is not totally irrelevant, where it might be claimed that 

there is some slight relationship, it contains nothing that was not within the 

public domain before this special House committee existed. 

43. It thus is not possible that the reason the transcripts were disclosed 

to me at the very moment the Gavernment's brief was due at the appeals court can 

be because of declassification of the content for this committee. 

44, I emphasize that Owen and the Opposition fail to make even the pro 

forma claim that there is anything classifiable in the two transcripts - the.only 

one mentioned, that ef Jane 23, 1964, and the unmentioned pages of January 21, 

1964. 

45. The uncontested information I have already provided in affidavits 

relating to defectors and the January 21 transcript makes any representations 

relating to it, even further false representations, too hazardous. 

46. The following section of this affidavit addresses what I believe is 

an effort to prejudice the Court with regard to the matter before it and is an 

effort to misuse process for ulterior purposes. In this it is consistent with my 

long experience with the agencies involved in many other FOIA cases. 

Abuses of the Act and of my counsel and me characterize all my FOIA cases, 

including this instant case. Similar abuses, in my C.A. 2301-70, led to the 1974 

amending of the investigatory files exemption of the Act. 

48. Without exception, all these agencies stall my requests and, when 

forced to defend them in court, continue to stonewall and to mislead the courts. 

My counsel and my prior affidavits explained why this is the official practice. 

49. Beginning more than a decade ago, the National Archives, which is part 

   



of General Services: Administration, cecand to honor my requests and then 

solicited another, who lacked my subject-matter expertise, to make the identical 

request, to which it responded promptly. By this means it was able to engage in 

news management, in influencing what would be known and believed. The Archives 

has conspired with other agencies to withhold public information it wanted withheld 

after the agency of which I made the request decided that it could not withhold the 

requested information under the Act. Internal Archives and GSA records disclose 

that these agencies denied information to me despite the requirements of the Act 

because they feared that once I had that withheld information I would request other 

information these agencies desired to withhold for political purposes - including 

the two transcripts in question. 

50. The CIA has yet to comply with my information requests going back to 

1971. To effect noncompliance, CIA components lied to the CIA's general counsel. 

They denied that I had made the requests and then denied having the information 

that in fact they did have. This was disclosed to me by inadvertence. The 

disclosure identified records and where they are filed. Yet the CIA denied having 

any such records.’ Repeated appeals from denials go without being acted on for 

y ears. When I ask the CIA when I may expect action on these appeals, I receive 

no response. In common with the agencies identified above and still other agencies, 

the CIA releases to later requesters what it refused and continues to refuse to 

provide to me. 

51. My unmet information requests of the Department of Justice and its 

components go back much more than a decade. In 1976, in C.A. 75-1996, I testified 

to more than two dozen such unmet information requests. My testimony remains 

undenied and the appeals remain without action on them. 

52. While the Opposition makes deprecating reference to my use of public 

domain information relating to the later Nosenko requests of Edward Epstein, it 

is the uncontested fact that the Archives, the CIA and the Department continue to 

withhold from me what they provided him. Moreover, when I filed requests for the 

information provided to Epstein, all three agencies refused to provide me with the 

information they had provided to him. 

53. The reason for this discrimination is as my counsel stated in his 

Motion, I am neither a sycophant nor one of the legion of conspiracy theorists who 

exploit the great tragedies of the political assassinations. 

   



54. I. made Privacy Act requests of all the agencies involved. The 

records provided hold no substantial criticism of any of my writing. My writing 

is by far the most extensive in the field in which I work. 

55. Moreover, going back to 1966 I have defended these agencies from the 

unfair criticisms of the irresponsibles who dominate the field in which I work. 

56. My work is not the pursuit of a real-life whodunit. It is a serious 

study of the functioning of our basic institutions in times of great crisis and 

in their aftermaths. It is because my work cannot be faulted on the basis of fact 

that other means are resorted to by the agencies whose failings I expose to deter 

my exposure of them. 

57. The CIA, despite the prohibition of domestic operations by it, has me 

in its domestic investigations. It also has monitored what I say. It has verbatim 

transcripts made of what I say, First Amendment or no First Amendment. With regard’ 

to the investigative reports, it provided me with records from which everything 

but my name was obliterated. I obtained unexcised copies by other means. It has 

not provided any of the above-mentioned transcripts. I also obtained copies of 

them by other means. 

58. The —— of Justice went further. Its FBI actually plotted to 

file a spurious libel action against me to "stop" my writing. These are the actual 

words used in the records I have obtained. 

59. One means of "stopping" me and my writing is to tie me up in litigation, 

to stonewall FOIA cases indefinitely. To this end all agencies have provided false 

affidavits. All are immune in this because the prosecutor does not prosecute 

himself. 

60. Litigation is the only alternative when FOIA requests are rejected or 

ignored, the practice of all the aforementioned agencies. 

61. My initial requests in this instant cause were more than a decade ago. 

Once I filed suit, Government counsel stalled by various means. These include 

taking months for partial response to interrogatories. Now I am accused of delaying 

in the Opposition. 

62. To "stop" me, Rule 11 or not, there is no motion or pleading Government 

counsel eschews, no matter how unfaithful or unfair or plain false it may be, and 

all are common within my extensive experience. Nor is any means too petty. 
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63. I suffered the first of a series of serious illnesses in 1975. I was 

hospitalized after this case was filed. Thereafter I made arrangements with 

Government counsel in all cases for copies of all pleadings to be sent to me. I 

offered to pay the costs. The reason is that I live at a distance from my counsel 

amd the time taken for mailings to reach him, for him to make copies, for them to 

reach me and for me then to provide anything to him can consume more time than is 

allowed. All Government counsel agreed to do this and did do it until they became 

aware of a further deterioriation in my health, which prevents my driving to 

Washington. Since then not one has sent me a copy of any pleading, despite repeated 

requests. As a result, I did not receive the present Opposition until Thursday, 

August 16, a day I was not well. I read it the next day and was able to discuss 

it by phone with my counsel that evening. He then told me that he needed this , 

affidavit over the weekend. There now is no time for me to provide a draft for his 

approval or suggestions. I am not a lawyer. The practical effect of this uniform 

refusal by all Government counsel to mail copies of pleadings directly to me is 

that my counsel never has the opportunity to review my affidavits and I am denied 

meaningful consultation with counsel in preparing them and in their content. 

64. Because of my age (66) and the state of my health, which is well known 

to the Government, this amounts to an exploitation of my illnesses to effectuate 

noncompliance with the Act. 

65. Commercial insurers will not provide me with medical insurance because 

I have more than three conditions that can require surgery. The most serious of 

these are circulatory. By the time I was hospitalized in 1975, thrombophlebitis 

had damaged the main veins in both legs and both thighs. This in itself required 

drastic changes in my life aut! Emponad limitations on what I am permitted to do. 

In 1977 arterial illness also was discovered. The arteries near the heart and the 

supply of blood to the head are among the involvements of which I know. I must. sit 

with my feet elevated, which presents problems in drafting and reading and correcting 

the drafts of affidavits. This work is interrupted regularly because I must get up 

and walk about periodically. I also am under doctor's orders to engage in those 

physical exercises of which I am capable, at intervals throughout the day. This 

is part of the medical treatment. I live on an anticoagulant that is a dangerous 

poison and can cause internal hemorrhaging, as it did this past April. I now live 
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on less than the optimum dosage, which is monitored carefully by weekly blood 

tests. When my doctor examined me on August 15 after a sharp alteration in the 

blood chemistry, he told me it is almost impossible to detect any pulse in my 

feet. 

66. The state of my health and my age provide motive for Government stall- 

ing to "stop" me and my writing. It is my experience in all my FOIA cases that 

Government counsel do stall. They delay filing motions. for months on end on the 

claimed need for supporting affidavits. When the motions are filed, it turns out 

that the affidavits had actually been executed and were on file. Government counsel 

rejected interrogatories as a means of discovery in one of my FOIA cases; the 

Government was supported by the appeals court, which ordered live testimony; then, 

after this ruling, other Government counsel, to stall another of my FOIA cases, 

argued that interrogatories, not live testimony, are the proper and preferred form 

of FOIA discovery. 

67. Because it is not possible to fault my work on the basis of fact and 

because my information requests are never frivolous and all seek significant 

information that is embarrassing to officialdom, all Government counsel, in varying 

degrees, some blatantly, some subtly, attempt to try their cases on me and my 

counsel and on the prejudice that wipes off on all from the excesses and 

irresponsibilities ofothose who have attracted most attention in my field of work. 

In the instant Opposition this is subtle but it is present, regardless of Rule 1 

and the Attorney General's statement that all Government counsel are to abide by 

this Rule. 

68. This kind of approach also creates the kind of quotable record that 

within my experience is misused throughout the Government, including in FOIA 

litigation. I have obtained many records of this nature. They are false and 

defamatory and they have been misused with telling effectiveness. In one it was 

held that because I was not liked the Act did not require response to my requests. 

No responses were made, then or since. In a widely-distributed record, which went 

to the White House and Attorneys General and their Deputies, among others, my wife 

and I were charged with celebrating the Russian Revolution. The apparent basis 

for this libel was an annual religious outing - in September, not November - at a 

small farm we then owned. 
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69. An ostensibly proper — of the Opposition is to depose me. 

Allegedly, this is to determine whether I have commercialized the transcripts in 

question and/or other information I have obtained through FOIA and whether my 

counsel is attempting to defraud the Government by: requesting counsel fees after 

I have already paid him for his services. These are not seriously intended, as 

the Government, particularly the.Department of Justice, is well aware. When my 

counsel informed me of this after he read the Opposition, I asked him to arrange 

for the Department to depose me at the earliest possible date rather than argue 

the merits, to get that stalling device dispensed with as soon as possible. I will 

then provide in detail the information I assure the Court the Government has and 

does not need - if the Government does go ahead with this aaposieden, as I do not 

expect it will, because it knows full well what the result will be. 

70. The Government, particularly the Department, knows that I have had no 

regular employment since the assassination of President Kennedy and that without 

any regular source of income (until I reached Social Security age) I devoted myself 

to an unpaid study of the investigation of that crime and the later assassination 

of Dr. King and their consequences. 

71. Here and elsewhere in the Opposition, particularly with regard to the 

transcripts in question and the real reasons for their disclosure, the intent that 

is typical within my experience is to mislead the Court, as I set forth herein. 

Consistent with this there are subtly prejudicial suggestions guised as proper 

questions. In context, and particularly when considered with the nature and extent 

of other misrepresentations and their possible consequences if accepted by the 

Court, there is what I believe is abuse of processes. This amounts to the making 

of charges the Government does not dare make. 

72. While it is not unusual for a defendant to refer to the other side as 

"plaintiff," I do not believe it is right and proper for this to be the form of 

reference when plaintiff's counsel only is intended, particularly not when in the 

Opposition the distinction is made where no ulterior purpose is served by not 

making it. 

73. The issue is whether there will be an award of attorney's fees. 

Whether or not the check is made out to a plaintiee, these go to the attorney, 

not the plaintiff, absent a claim for the recovery of attorney's fees already 
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expended, which is not true in this case. In this case there is no possibility 

that any award would be to me personally. 

74. Where the Opposition draws the distinction between plaintiff and his 

counsel is at the end (page 12), in "Should this Court decide to award fees, it 

is essential for plaintiff's attorney to establish that fees awarded are not being 

paid twice -- once by the government and once by plaintiff." (Emphasis added) 

75. This allegation of an attempt to defraud the Government, laid to ny 

counsel and to me without any basis and — to much and uncontroverted 

information the Department has, is presented as a question requiring an answer. 

While superficially this may appear to be a reasonable question, in fact it is 

not because there are Departmental administrative actions and there was a lawsuit, 

both providing definitive answers. 

76. However, in making this allegation disguised as a question, the 

Opposition is explicit in distinguishing between me personally and my attorney. 

77. Consistent with intent to suggest that in other ways I seek to defraud 

the Government, the Opposition opens with the representation that the award would 

be "a windfall for plaintiff," not for plaintiff's attorney. (Page?) 

78. Also’consistent with intent to malign me and mislead the Court is 

another seemingly reasonable matter allegedly to be determined, "the use to which 

plaintiff put the released information and the extent to which he had benefitted 

financially from it. It is unclear from the record whether plaintiff's interest 

is merely scholarly or whether he is part of the 'legion.'" (Page 11) 

79. “Legion” is a quotation from my counsel's Motion in which he distinguishes 

me and my work, as the courts and the Department have, from that of sensationalists 

and commercializers. 

80. While I have no way of knowing what the defendant informed defendant's 

counsel or defendant's counsel asked the defendant, that the Archives knew in 

advance the use I planned and did make is without any question. 

81. Because of many official leaks in the past, which were used to manipulate 

the media and what could and would be known and believed, I was explicit in informing 

the Archives I would pick up the copies of the transcript as soon as they were 

available and that I would hold a press conference promptly and would give copies 

to the press. I also said I wanted no leaking in advance of this. 
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82. I did precisely what I told the Archives I would do. I made a special 

trip to Washington by Greyhound. My counsel met me at the bus. station and drove 

me to the Archives. I divvained the transcripts, had xerox copies made of them and 

of other pertinent records and that afternoon gave copies to the press at the press 

conference and by messenger. To be certain that the press was informed, I 

personally notified the wire services, which by their ticker services informed the 

press corps. I also phoned the Washington Post, the TV and radio networks and 

others I do not now recall. All of this was at my expense. 

83. I gave and mailed free copies to others. working in the field and made 

arrangements for still others who live in distant parts of the country to be 

provided with copies. . 

84, This is in accord with my practice since early 1975. To the degree 

possible I have made available to the praaa and ta others what I obtain by FOTIA. 

The Department is aware of this as.it is aware that I have set aside a separate 

working area in my home for others to have private access to my records. 

85. When the defendant knew in advance that I would be giving away this 

information before I could use it myself and made the arrangements for giving it 

away prior to even reading it, it is neither reasonable nor honest for the 

defendant, through counsel, to pretend a need "to determine the use to which 

plaintiff put the released information..." This is intended to prejudice the 

Court and as a slur. 

86. Consistent with this is what follows (without omission), ."and the 

extent to which he has benefitted financially from it." If intended as no more 

than a reasonable question, a proper formulation would have been "the extent, if 

any, to which he has profited." The intent is to imply what is not true, that I 

did profit financially. It is obvious that, even if I intended personal gain, 

that became impossible the moment I gave away many copies and drew the attention 

of the press to the information. 

87. To the Government's knowledge there can be no seriousness in the 

pretended guenvion, "yhether plaintiff's interest is merely scholarly..." The 

Government knows other and better than this. The Department has made administrative 

determinations that leave no room for any doubt about it. 

88. In C.A. 77-2155, which was decided last year, that Court was severely 
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critical of the Department and its —" and mistreatment of me and of the 

Act. It ordered that the records in question, about 100,000 pages of records 

relating to the investigation of the assassination of President Kennedy, be given 

to me without charge. The uncontested evidence I produced in that case is that I 

am not of means; had no regular income for the preceding 15 years; devoted myself 

entirely to this work without foundation or other subsidy; that it and I are a 

service to the press and the country; and that I had already given away for a 

permanent public archive all my records of all sources and origins. There is and 

was no quid pro quo. (The request was made of me by the Wisconsin Historical 

Society. The deposit is at the Stevens Point branch of the University of Wisconsin. 

z have already transferred about 10 file drawers of materials. The remainder of 

my files, which now require about 60 file cabinets, have been willed to this uni- 

versity archive, along with any and all other materials I obtain. I mail records 

intermittently, as I am able to.) 

89. As a result of its own reconsideration after the decision in C.A. 

77-2155, the Department made the administrative determination that it would make 

no charges for any records relating to the assassinations of President Kennedy and 

Dr. King and to refund the charges that I had already paid. 

90. The Department itself has eliminated any basis for any question having 

to do with profit, which is an obvious impossibility, or my scholarship. 

91. With regard to my scholarship, the Department has represented to two 

different courts that I know more about the investigations of these two assassina- 

tions than anyone now in the employ of the FBI. It persuaded one Court to have me 

act as its consultant in my suit against it because of my scholarship. 

92. When the Department is aware that I have given away everything I have 

and will have to a free public archive, for it now to pretend a need to know 

whether I am "public interest oriented" (on page 11) is dignified by calling it 

frivolous. It is another incitation to prejudice. 

93. One of the ostensible reasons for these dark suspicions and allegations 

disguised ea” quasndans is that "Plaintiff has in the past published books based 

on information obtained through FOIA." (Emphasis added) 

94. In fact, I have published but a single book "based on" FOIA information. 

I added. to another book, published the end of 1975, what I had earlier given away 
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after I obtained it. Neither book has returned a profit or can. Both have 

facsimile reproductions of Warren Commission transcripts that had been withheld 

under the CIA's false pretenses and spurious claims to exemptions. Disclosure of 

them, as in this instant cause remains undenied even. in the present Opposition, 

revealed that the information was not properly subject to classification. Then as 

now the real reason for the withholding was the avoidance of embarrassment to the 

Government. 

95. The actual commercialization was by the defendant in this case, the 

National Archives. It was charging 25 cents a page when xeroxing was béing done 

commercially for as little as a tenth of that charge. The single transcript I 

published in the book based on that transcript cost $25 if purchased from the 

Archives. As published in facsimile ‘in my book, it cost a fourth of this and the 

book held a large number of other formerly secret records also reproduced in 

facsimile. 

96. That particular transcript reflects that the former Director of Central 

Intelligence, Allen Dulles, described false swearing as the highest dedication of 

the intelligence agent. My experience in this and other FOIA cases provides no 

basis for disputing iin, 

97. In the ‘other of these two earlier transcripts, the Commissioners joined 

in expressing their terror of J. Edgar Hoover and his desire that they fold up and 

go home without making any investigation. That transcript concludes with the 

decision to destroy it. However, the stenotypist!s tape escaped the memory hole 

and I did obtain a transcript under FOIA. 

98. These illustrations, not what is falsely represented in the Opposition 

and its attachments, reflect the actual content of the two transcripts in question 

in this instant cause. 

99. That the CIA's classification of the Warren Commission executive session 

transcripts was never justified is indicated by Exhibit 6. Exhibit 6 is two FBI 

records from the FBI's Warren Commission file. They are among the approximately 

100,000 pages I raceived because of C.A. 77-2155, referred to in preceding paragraphs. 

I saw these particular records for the first time earlier this month. 

100. While these records do not so indicate, the review of the transcript 

of the January 22, 1964, executive session of the Warren Commission was in response 
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to my efforts to obtain it. That effort was at the point where my next step was 

to file suit. 

101. This particular one of the four interrelated transcripts is the one 

the terrified Commissioners decided to destroy, as mentioned above. It is the 

only transcript the content of which caused so much consternation and apprehension. 

102. While the content of this transcript reflects seriously on the FBI, 

the review of the FBI's Intelligence Division concluded that none "of the 

information reported in this transcript merits classification." 

103. By that time the defendant General Services Administration had withheld 

it for a decade, claiming TOP SECRET classification. 

104. The FBI did not claim that the erosions of time justified downgrading 

and disclosure, the pretense of the Opposition. ‘There is no content that justified 

classification and there is no content in the transcripts at issue that was ever 

properly classified, despite the fact that all the transcripts were classified 

TOP SECRET. 

105. There is no content of the two transcripts in question requiring them 

to be withheld under any statute. The transparently apparent reason the CIA 

classified and withheld the two transcripts at issue is to shield itself from 

embarrassment because it had misled and deceived a Presidential Commission. 

106. The false representations attributing disclosure to declassification 

for the House committee are a contrivance intended to protect the CIA and GSA 

from prior false representations and their consequences because by the time 

defendant's brief was due before the appeals court it had given abundant indication 

of what to expect from it. Without some such concoction to cloak them, these false 

representations would be naked to the Court, as they are to subject experts. 

107. After all these years of official stalling and of shifting and improper 

claims to exemptions, I am now accused of causing the delays because I undertook 

to provide the courts with relevant information the Government had withheld from. 

then. 

108. When any reading of the transcripts in issue discloses that all claims 

for any need to withhold them are fraudulent and that the Court and I were 

defrauded, the Opposition also seeks to turn this around and to pretend that my 

counsel and I are attempting to defraud the Government. 
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109. I believe this is arsenal. If I had more of my life ahead of me 

and enjoyed perfect health, it would still be outrageous to attempt to mislead 

the Court into believing I seek and am motivated -by profit when I have undertaken 

a public responsibility without pay or possibility of personal profit. 

110. I believe this entire matter violates Rule 11 and that I am entitled 

to whatever protection from such abuses the Court can provide. 

1ll. The lack of any specificity with regard to the June 23 transcript and 

of any reference at all to the January 21 transcript should have let Government 

counsel know that at best the Owen affidavit is questionable. If any of the content 

of these transcripts had been disclosed for the first time before the committee, 

Owen could and would have cited the transcript and the committee's disclosure and 

established this. In its absence Government! eoutisal should have known that the 

obligations imposed by Rule 11 were not met, more so from the total absence of any 

rebuttal to any of the information included in my detailed affidavits. 

112. From long experience in FOIA matters, including litigation, I believe 

that the Courts will be needlessly burdened, the Act will be negated and the people 

will be denied their rights under the Act as long as such abuses are tolerated. 

Mende ~ 
HAROLD WEISBERG 

FREDERICK COUNTY, MARYLAND 

Before me this-20th day of August 1979 deponent Harold Weisberg has 

appeared and signed this affidavit, first having sworn that the statements 

made therein are true. 

My commission. expires July 1, 1982. 

ee GMechecs 
NOTARY PUBLIC IN AND FOR G 

Rui FREDERICK COUNTY, MARYLAND 
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Oswald, Rankin replied: 

"z always had the impression chae they knew sak a. 

bit about the history and that they appeared to know 

about as much as we did about his life.” 

Qa. Were you under any impression as to whether the Agency 

was specifically trying to‘check out any of the information 

given to them by Nosenko about Oswald? 

A. I got the impression that they were @oing that and were 

going to do it carefully. . 

NOSENKO'S STATUS SUBSEQUENT TO THe 1968 REPORT 

The CIA has informed the House Select Committee on 

Assassinations of Nosenko’s status subsequent to the 1968 

report: 
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Cc ontrasted to these statements is the teatLaony ot: 

  

‘4 . former CIA Director Richard Helms to the Conmiss @ 

Asked 12 "guestic a 4 questions concerning Oswald saiay ‘constitute i ° 

ma z ct: f y ; jor facet of she overall incuiry thas wad belag ma 

slosenko,” Helms replied, “Yes, no question about ts. od 

  

THE WARREN TOMMESSTON AND NOSENKO 

      
The Warren Commission received Psi and CIA raooréa 

on Nosenko ané 44s gtatements about Oswald but choga, -!: oe in 

its final razorz © c POT=, act to refer co them. And while Nosenko 

  

expressed a whit mgness <> testify befcre the Cemmission 

he was not called as 4 witness. - 

Richard elas told (the Committee he met with. Chisf 

Justice Warrén to emphasize the cra had not beén able: to 

establish Nosénka's bonafides. Heim4 cautioned Warzén of 

the “sontingency that maybe the statements that he nad nade - 

about Cswais's. having ne iddéntificarion with the x63 ware not "4 

accurate,” and “2 3 ‘ ceurate,” and “she implicdticn that, if he was act bondlice 

2 ind hi ex ¢ € = come for the purpose of soekntid ud the tracks ae ‘ao 

te weighed on the scales." 

        

   

   
   
   

    

   
   
   
   
   

  

   

"in questioning Nosenko,
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J. Lee Rankin, General Counsel of the Warren Commission, 

told the Committee it was his recollection that no one from 

the Commission attempted to interview Nosenko about Oswald. 

He recalled fuxther that the Commission decided it did not 

have experience to make a determination “about Oswald's 

knowledge of 

credibility. When asked whether ‘he thought: the 

the Commission staff about Oswald might ° ‘provide, an advantage, 

Rankin replied he didn't be eve 80. 

ofiradd at any - 

  

"We didn't have enough, information about. ‘o 

time to be informed in depth.” 

Asked if he believed the CIA had “spectal Fnawietge of 

  Oswald, Rankin replied: . . 

"ZI always had the impt 'ssion that they knew ‘Sule | a 

bit about the history and that they appeared to know 

about as much as we did about his life.” 

ther the Agency 

  

Q. Were you under any impression as to wha’! 

was specifically trying to check out any of the information 

given to them by Nosenko about Oswald? 

A. I got the impression that they were “doing that and were 

going to do at carefully. 

NOSENKO'S STATUS SUBSEQUENT TO THE 1968 REPORT 

The CIA has informed the House Select Committee on 

Assassinations of Nosenko's status subsequent to the 1968 

report: 
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Asked 15 “questions concerning Cswalt taidy conse! ated? 

  

z , major facet of the overall ineuiry shat “as belag nade of 

" os sess 
losenko,” Helms repiled, "Yes, so guestion about £2.” 

  

TSE WARREN COMMISSION AND NOSENKO. -     
The Warren Commission received FSt, and CIA resorts 

ont Nosenko and ALS statements about Oswald but shai, da , 

its final report, act to refer to them. And white Nosenko | 

expressed 4 willing mass £9 testify before the Commission, 

he was not called as 4 witness. 

_ Richard elms told the Commi tees he met with Chief 

Sustice Warren 29 emphasize the CIA had not been able to 

establish Nosénxs's bonafides. teins ciutloned Warzen of 

the “sontin¢ancy that maybe she scatements shat ne had sade -° 

about Cswais’     SG ne identificacion with the 563 were sot” 

accurate,” and “she implication shat, Lf he was aot bonalice: 

and had come {c= the purpose of covering up the cracks of “> 

Soviet Intellicence, that this kad inplicationd which should’ 

te weighed on che scales.” 

   
   

   
   
   

  

   
   
   
   
   

   
   
   

“in questioning Nosenko, 
Rankin 

-16- 

J. Lee Rankin, General Counsel of “che warren Comission, 

told the Committee it was his reedidaction that no- one from 

the Commission attempted to interview’ Nosenko about Oswald. 

fle recalled further. that the comission’ ‘decided it sé not 

have experience to make & determination about Oswald's 

credibility. When asked whether he thought the knowledge of 

about Oswald might provide an. advantage 

replied he didn?t palteve so. 
1 

nm about oawild ae any 

the Commission staff 

"Me didn't have enough. informatio! 

time to be informed in depth.” - 

Asked if he believed the CIA hed specish “ ynowiedae of 

      

Oswald, fankin replied:. 

Srassion that they knew quite’a 
"zr always had the im ared to know 
bit about the mlstory and that they appe: 

about as much as we raid about his life.” 

Q. Were you under any impression ag to whether the Agency 

was specifically trying to check out an 

given to them by Nosenko about, Oswald? 

y of the information 

A. I got the impression that they were doing that and were 

going to do it carefully. 

NOSENKO'S STATUS SUBSEQUENT TO THE 1968 REPORT 

The CIA has informed the House Select Committee on 

Assassinations of Nosenko's status subsequent to the 1968 

report: 
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Contrastéed to these statements is the testinony 3 

  

former CIA Director Richard Helms to the: ‘Commis 
  Asked £4 “suessic xed sesticns concerning Oswalt tdi) consti tea * 

  

major 2 sf the ov a jor Zacet of the overall incuiry that was beiag nade a8 ad 

Nosenk2,” Helms repiled, “Yes, no question about fs.7 * 

THE ARREN 20! 

  

STON AND NOSENKO 

  

on Noganko and Rie stateménts about Oswald but “choaés etn 

its Sinal reporz, act to refer to chem. and white Nosenko 

expressed-a wiliingness to testisy befcre she Commission, 

he was not called as a witness. 

Rishas4 Helms told the Committee he met with chia 

Sustice Warsen =o emohasize the CIA had not been able to 

establish Nosenxs's tonafides. Zeins cautioned warren of 

the "sontincency that maybe she scatément3s that he had made: 

about Tswais's *, 

  

ring ne identificacion wich thé X¢3 were s0% 

ac: 

  

ate," anc “she impiicaticn shat, Lf he was not bonaZide 

and hi om © Fp had come fs= shea purpose of covering up the tracks of 

be weighed an the scales.* 
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J. Lee Rankin, General Counsel of the Warren Commission, 

told the Committee it was his recollection that no one from 

the Commission attempted to interview Nosenko “about Oswald. 

He recalled fprther_ that the commission decided it did not 

have experience to make a determination | about, ‘oswala’a 

credibility. When asked whether he. thought the knowledge of 

thea Commission staff about Oswald might provide an advantage 

* in questioning Rosenko, Rankin replied he aiad't farsave go. 

mane didn't have enough information about Geval at any., 

time to be informed in depth." ‘   

Asked if he believed the CIA had spect knowledge of 

Oswald, Rankin replied: by 3 + 

“Zt always had the impression that ‘they knew , quita’ ta 

bit about the history and that they appeared to know 

about as much as we did about his life.” 

qa. 3 Were you under any {mpression as to whether the Agency 

_ was specifically trying to check out any of ‘the 

given to them by Noseériko about Oswald? 

A. I got the impresaion that they were doing that and were 

going to do it carefully. 

NOSENKO'S STATUS SUBSEQUENT TO THE 1968 REPORT 

The CIA has informed the House Select Committee on 

Assassinations of Nosenko's status subsequent to the 1968 

_report: 
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Contrasted to 

  

M ” Seles -, ee losenko,” elms repiied, “Yes, no question about igo es 

    

THE YARREN COMMISSION AND NOSEY         

on  Nosenko and his statements ‘about Osvalé but “chose, ta 

“ ad final report, act to refer £9 them. And white Nosenko 

expressed a willingness to tastity before the eseeteaton 

he was sot called as a witseds. 

Richara Selns told tha Commi   tide he met with.chidé 

Sustice Narren £3 dmphasize the CIA had adt been abe: e 

  

establish’ Nogenks's bonafides. , Heims cautioned Watzén of a 

the “sontinceney that maybe the statemencs that hé had aadé * 

about Cswala's having no idertificacion with thé x63 were not : 

accurate,” and “she implication that, Lf he was née Bonaside 

and had come c= the purpose of covéring up the tracks of ~% 

Soviet ‘ntellisence, that this had inplicdtiéns which shouta® 

tbe weished on che scales.” . 

   

      

   
   
   

  

   

  

   
   

pec tence TT 
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J. Lee Rankin, General Counsel of the warren Comission, 

told the Committee it was his recollection that ho otis from 

the Commission attempted to interview Nosenko about Oswald. 

He recalled further that the Commissién “ aecidea it aia not 

have experience to make 4 determination about Oswald's 

eredibility. When asked whether he thought the Knowledge of 

the Commission staff about Oswald might provide advantage 

  

‘in questioning Sosenko, Rankin replied he didn’ ‘Balleve a0. 

“We didn't have enough information aiout guia at ary . 

time to be informed in depth.” 
. 

Asked if he believed the CIA had svicts knowledge of 

    

Oswald, Rankin replied: . 

"I always had the tagzession that. they know quit a. 

bit about the history and that they appear! to know 

about as much as we did about his life.” 

    

Q. Were you under any. impression as to whether ‘the Agency : 

was specifically trying ‘to check out any of the information 

: . given to them by Nosenko about Oswald? 

A. I got the impression that they were doing that and were 

going to do 1€ carefully. 

NOSENKO'S STATUS SUBSEQUENT TO TH2_1968 REPORT. 

The CIA has informed the House Select Committee on 

Assassinations “of Nogenko’s status subsequent to the 1968 

report: 
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would call an employee or an officer of the A; 
like to have that inate part of the record, a MBeaee. And i would 
Chairman STokes. The record may so show. ~ 
Mr. Harr. Mr. Chairman, it has never been my custom t. 

from a prepared text. I have tried, and I never succeeded one? - 
fore, what IJ have before me are a series of notes which he . 
fected aisat 8 kg stb lat night, based on guidance which | gee : 

ime from Admira i i intelligence nsfield Turner, the Director of Cen:-2. 

t is my purpose to tell: you as much as possibl 
bepkereund be t] Serre, bao with the idea not of sd: 

Vv en ca. is wo a Ai credibility. na fides, but what has been descr::..4 

ow, I must say that I have difficulty in distinguishi : 
credibility and bona fides, but in any sae, he ee ea ae 
evidence which has been presented regarding Nosenko sim- 

            

cannot be evaluated properly unl ive’ ? whieh Lam cout ee PE rope! y unless I give-you the backgro:-4 

Mr. Dopp. Mr. Chairman, I would like to make a r md 
point if I could. As I understood it, last week, the agreement <5 
understanding was that we would Prepare a report of our investizs. 
tion, submit it to the Agency, to which the Agency w : 

- ° ° . ] on 
reopond in a like report. We were notified earlier this weak thee a 
aeted outline of the Agency’s response would be forthcomi : 

m I to assume that this detailed outline consisting of a sing. 
page, listing four subtitles, is the summary of Mr. Hart’s preser-a. 
pon That is, as far as I can determine, the full extent to which «e 
ae any response relating to Mr. Hart’s testimony at this junce- 

What I would like to request at this point is that this commit-ee 

  

take a 5- or 10-minute recess, and we have the benefit of examining 
your notes from which you are about to give your testi a 
pat we could prepare ourselves for proper puesto ting of van Me 

art. 
Mr. Chairman, I would make that request. 
Chairman Sroxes. Does the witness care to respond? 

bh ne Hart. Mr. Chairman, I will do anything which will be of 
elp to the committee. I want to state that I am not persona!iy 
atop what was promised the committee. I was brought back on 
duty to be the s okesman for the ne I spent my time prepar- 
ing testimony which I am prepared to offer here. If it will be of 
assistance for the committee to see this in advance, I am perfec:ly 
hoppy ta do = if Lag isa pe of doing that. * . 

irman Stokes. Does the gent! i : Dodd want tobe ee ee ae gentleman from Connecticut, Mr. 

_ Mr. Dopp. Yes, just to this extent, Mr. Chairman. It is not my 
jutenfan to delay these proceedings any more than they have to 

>. I am not asking for a lot of time. If we could have just 5 or 10 
ecg in which we might be able to make some Xerox copies of 

. ose notes, so that we could have the benefit of following you 
: on in your testimony on the basis of that outline, it would be 
elpful I think in terms of the committee assessing the material 

and also preparing itself for the proper questions to be addressed to 
you at the conclusion of your statement. So I do it only for that 
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purpose, Mr. Chairman. It is not in any way designed to thwart the 

efforts of Mr. Hart or the Agency to make its presentation. 

Chairman Sroxes. Would the gentleman be eeable to provid- 

ing Mr. Hart the opportunity to proceed with his testimony, and 

then in the event that you deem it necessary to have additional 

time to review his notes, or to prepare an examination of him after 

his testimony, that the Chair would grant you that time at that 

time... 
Mr. Dopp. That would be fine, Mr. Chairman. I will agree to 

that. 
Chairman Sroxes. I thank the gentleman. 
You may proceed, sir. 
Mr. Hart. Mr. Chairman, I also want to emphasize that in order 

to be of as much help as possible, I am perfectly willing to take 

questions as we go along. This is not a canned presentation. It may 

be easier for the members of the committee to ask questions as we 

g° along, in which case I will do my best to answer them as we go 

ong. . 

Chairman Sroxes. I think the committee would prefer to have 

you make your presentation. Then after that the committee will 

then be recognized—members will be recognized individually for 

such questioning as they so desire. 

Mr. Firaan. Mr. Chairman, may I ask the witness to move the 

microphone a little closer in some way or another. We are having 

some difficulty in hearing from this angle. 
Mr. Harr. Yes, sir. Is this all right? 
Mr. Chairman, gentlemen, the effort in this resentation will be 

to point out some of the unusual factors in the Nosenko case which 

resulted in a series of cumulative misunderstandings. And I am 

hoping that once these misunderstandings are explained—and they 

were misunderstandings within the Agency for the most part—I 

am hoping that when these are explained, that many of the prob- 

lems which are quite understandable, which the staff has had with 

the questions and answers from Mr. Nosenko, and also allegations 

concerning him, will be cleared up and go away. 

I will endeavor to show that the handling of Nosenko by the 

“Central Intelligence Agency was counterproductive from the time 

of the first contact with him in Geneva in 1962, and that it contin- 

ued in a manner which was counterproductive until the jurisdic- 

tion over the case was transferred to the CIA Office of Security in 

late 1967, specifically in August of that year. 

The manner in which the defector was handled, which I am 

going to outline, resulted in generating a large amount of misinfor- 

mation and in creating difficulties, not only for an investigating 

body, such as yourself, but for people such as the Director of the 

Central Intelligence, Mr. Helms, who was not well informed in 

many cases as to what was actually happening. I do not mean to 

imply that he was told untruths. He was simply not given the total 

picture of what was going on. 
Since Admiral Turner has become Director of Central Intelli- 

gence, he has been quite concerned about this case, and he specifi- 

cally requested that I come back periodically to the Agency, from 

which I retired in 1972, and give presentations to senior officials of 

the Agency on the nature of the case. The complexity of the case is 
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such that to give a minimal]: i ; 
, ly adequate prese: firek group which I lectured took me 4% hours of pant coe ing. However, ley bat sae the interests of this vies. 

) in an that i 

certainly do it ins shorter tine —_"— pcetcing, : ow, the study which I made was made fi . 
until late December 1 i ime effeae ore, te 
and fur ee 976. It required the full-time efforts of myse! 

e collected from various parts of the Agen cy 10 ‘ 
ol ee as we had a ane document ae ant n re er pa i i ‘ ans t bee ver to collect in clip office te Se simply making this presentation, I will be somewhat h: ua te Ppt ere T cant do the ok rove. by he fc tat g on is, rse, open e public. Most of the di ; tation which we had, in fact I would alm i seeptien was heavily classified, and we pulled tone th eat eateries. tion which no single person had ever sen bef aoe 
er A pest full picture which has ever been ad or thes eos as e first specific question which I want to address myself to q; t a eae as a human phenomenon, because the human factor - nvolved have a direct bearing on some of the contradictions which :: have appeared in the case. 2 

committee if Fs 

     

And unfortunately the human factors é id ered by the people who conducted this case. Tec ie be consi wg Some of them were ridiculously si i i ighi aye shougit gs come to their See nines ares SE ang ‘ ou liscuss a psychological profile which if Mr. Nosenko on June 24, 1964. This would have ich seas ads o . any of the persons working on the case, but they—and it probably *., was seen by them, but they paid no attention to it 
gor me say by way of qualification for iving you this ' at although [ am not a psychologist, I have had 
evga dl in psychology and specifically in giving of ee 7 nd I am about to talk to you about what is known as a 7 adult intelligence scale, which was administered to ee 0, The Wexler adult intelligence scale measures 10 , of eo a person's intelligence. Of the 10 elements shown here . ane e fae which I have here, and which I will be happy tis. : ‘ avai " ole to the committee staff, if you wish, it is shown th’ farcnes ti 0s memory was the weakest aspect of his overall inte © 

7. Now, the memory in terms of the weighted scale came out a3 8 clam mean would have been a 10. Thus he was at the timé 3 et wan ee eteniag a memory well below the normal level *: Ps te e to say what he would have scored under condi- a uch were more normal, because it must be taken into cone aun that at the time he was—he was tested, he had beet. au ects i not only the stresses and strains of—involved in defect- 2 since his detection However oe aan Een had eet i — will see that if this man—man 8: memory was below the normal to be expected isi intelligence, that any of the testimony which oe fn the oo of various interrogations c i Ys the human factor of memory lene mpecion ty be lnwtedt atingty i 
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Second, I want to point out that defection is in itself a major life 

trauma. It has a very serious effect, which I cannot testify to from 

the medical standpoint, but it is—it has both psychological and 

physical effects on people, and anybody who has, as I have, had to 

do, had considerable contact over the years with defectors, knows 

that a defector is vsually a rather disturbed person, because he has 

made a break with his homeland, usually with family, with friends, 

with his whole way of life, and above all he is very uncertain as to 

what his future is going to be. - 
I have had defectors whom I personally took custody of turn to 

me and the first question they asked was, “When are you going to — 

kill me?” In other words, defection is an upsetting experience, and 

you cannot expect of a man immediately after he has defected that 

he will always behave in a totally reasonable way. 
Another circumstance which I want to bring up is the fact that 

‘the initial interrogations of Mr. Nosenko, which took place in 

Geneva in 1962, were handled under conditions which, while un- 

derstandable, did not make for good interrogations. They did not 

make for good questioning. / 
Mr. Nosenko, as of the time he was being questioned in 1962, was 

still considered by the KGB to be a loyal member of that organiza- 

tion. He had considerable freedom because he actually did not have 

any duties in connection with the disarmament discussions. He was 

simply the security guardian of the delegates. He was the KGB’s 

watchdog. And as such, he was able to. move freely and in a 

manner of his own choice. He availed himself of this freedom to 

make contact with an American diplomat, who in turn turned him 

over to representatives of the CIA. 
In making these contacts, which were recurrent, he each time 

was nervous that the local KGB element might for some reason be 

suspicious of him, and therefore he took about an hour and a half 

before each meeting in order to be sure that he was not being 

tailed. In his particular case, this countersurveillance measure con- 

sisted of visiting a number of bars, in each of which he had a 

drink. He had one scotch and soda in each of four or five bars. So 

by the time he Zot to the point where he was going to be ques- 

tioned, he had had four or five drinks. 

When he arrived on the spot where he was going to be ques- 

tioned—this was a clandestine apartment, in the Agency’s terms, 

Agency’s jargon it is called a safe house, he. was then offered 

further liquor. And he continued to drink throughout the interro- 

gation. 

In talking to Nosenko, and requestioning him a few days ago, I 

‘ asked him to describe his condition during these meetings, and he 

said, “I must tell you honestly that at all these meetings I was 

snookered.”” 
And I said, “You mean that you were drunk?” 

_ “Yes, John,” he said, “ was drunk.” Therefore he was being 

interrogated ‘about very important things while he was heavily 

under the influence of liquor. And he said to me that in some cases 

he exaggerated the importance of his activities, in some cases he 

really didn’t know what he was doing, he was simply talking.   
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I am prepared to suggest to the i . 2 l staff, if th i 
they, eamine some evidence which has been pial ed vee af 
specifically by the Russians which show that lon; ee 
ae se toad to hallucination. so Pane of teal: 

so, it may have been well that in additi t 
whee oe face in connection with this, or have eg per Problem 

i 'r. Nosenko, that there was a period when he was halluanee i 
ing. 

ow, I am not here speakin| ni t I f g as a technical C 
sabe aah) hee rani sent? technical socks of | pro 

P ong confinement of this sort 
I will have to pause here for a mi oe cae ee 

Well, I will get the date for you in jut a ainues sate AP Camay, 
en me r. Helms, the then Director, became very impatient with 
pe: nee amount of time spent on this case and the failure to 

2 mone usion as to the credibility of this man. come 
die ay ically, this was on August 23, 1966. He set a limit of ‘60 
e for t people who were handling this case to wind it u 

hardline th ed in . gt a of frenetic ee because the peuple 
aul aml they aclin't & it was impossible to prove the man’s 

tunleny apie panel munmares vane, ok geteiag at the Ssh 
n September 1966 a proposal which the had i 

Ke Jagerogated, Mr. Nosenko be interrogated nade re eee 
oe eat Sing yeh pace peor believed. to be a drug which lowered 
tltaity wee turned made him more vulnerable to ques- 
interrogation ace poate by the Director, who refused to permit 

e staff handling the case therefore took ref i 
ibe eoverere - they submitted Mr. Bosanke a eeries 
z lyer phs, which continued from October 19 through Octobér 

These are the series of pol: h i 
Mr. Arther of Scientific lie Betac i acl pea The Bore io a 

‘ . 
polygraphs Siywum cue e os are the most valid of the 

e take serious exception to the state j i io es statement, the judgment given 
Ea her that these were valid polygraphs for a number of 

We take serious excepti r ! ptions to them partly bi 
understanding of the basis for Mr. Ariher’s cones nt Las ‘ 
have doubts that Mr. Arther examined all the relevant data in ao 
connection with making this jud, t 
When Mr. Arther visited the Cen L . s e Central Intelli i 

cnnetion hy rtuting te orgie pot wn 
srameinations made in 1966." parse. any the menial pease 

e was offered the Agency’s own 1966 i i nollone as ea ch eon ‘ 1 evaluations of the exam 

ced ee ee a all the att, meatiehles"B° 
ince the October 12 test was the t signi i 

the. one et bead to ge mh the Ouwald bl i 
. r TOKES. I wonder if the gentleman 
just a minute. It is about 1:30 now. I wonder if ood ree es ; 
committee some indication as to about how much longer you think #: 
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you will go, and then perhaps we can judge whether this is an 

appropriate time for us to take a recess. . 

rc. Hart. I can wind this up, Mr. Chairman, in about 15 min- 

utes. 

Chairman Stokes. You may proceed then, sir. 

Mr. Hart. As I was saying, the Agency attempted to give the 

examiner, Mr. Arther, as much data as they could, in order to 

make a meaningful analysis. However, he did not accept all the 

data which they were offered. 

The examiners at the Agency feel that it would be very hard for 

anybody, any expert, themselves or anybody else, to make an eval- 

uation of these, of the tapes of this series of polygraphs without 

knowing the surrounding conditions, and there were a number 0 

serious conditions which would interfere with a satisfactory poly- ° 

graph. 
. 

For one thing, the times involved in this series of polygraphs 

were excessive, were very excessive. It is a principle of polygraph- 

ing, on which most polygraphers agree, that if you keep the person 

on the machine for too long, the results, the effectiveness of the 

polygraph declines. , . 

In the case of this series, on the first day the man was kept on it, 

on the polygraph machine, for 2 hours. On the second day he was 

kept on the po! yeraph for a total of almost 7 hours, and for compa- 

rable periods of time leading to a total of 28 hours and 29 minutes 

of time on the machine. In addition to that, it was later discovered 

that while he was actually not being interrogated, he was also left 

strapped on the chair where he was sitting so that he could not 

move. And so while lunchbreaks were being taken, he actually was 

not being interrogated but he was still strapped to the chair. 

Now these lunchbreaks, or whatever they were, perhaps they 

were also used as time for further pre, aration of questions. But at 

any rate, the record shows that they asted, for example, on Octo- 

ber 20, from 12:15 to 3:30, and on October 21, from 12:45 to 4:45. 

That is 4 hours that the man was left in the chair with no rest. 

In addition to that, the operator was guilty of some provocative 

remarks. He told, before the polygraph examination, one of the 

polygraph examinations began, he told Nosenko that he was @ 

fanatic, and that there was no evidence to support his legend, and 

your future is now zero. 

The operator also on another occasion preceded his interrogation 

by saying that the subject didn’t have any hope, there would be no 

hope for subject, and he might ‘fo crazy, to which Nosenko replied 

that he never would go crazy. Thus the combination of an antago” 

nistic operator who, I eine add, was by now not operating under 

the auspices of the CIA Office of Security, but who was operating 

under the aegis of the chief of SB and the deputy chief of SB, the 

fact that the man was kept for extraordinary lengths of time 

strapped into the chair, all of these add up, in the estimation of the 

CIA examiners who have gone over this series of tests, to an 

invalid polygraph. 
Now in the handwriting of the deputy chief SB, who was a day- 

to-day supervisor of the activity which I have been erlang it 

is—there is an admission which implies fairly clearly that there 

was no intention that this 1966 series of polygraphs would be valid. 
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I read here a direct quotation which exists j iti Tre tq xists in writi 
it is in the handwriting of the deputy chief of SB. ‘See snost of 
aims to be achieved by the 1966 polygraph examinations he of the 

To gain more insight into points of detail which we could use ij t fe ae ostensible Nosenko confession, insofar as we could make one consiste nt cating an able even to the Soviets, a confession would be useful in any eventual tet Nosenko. 

Now he doesn’t clarify what h i i 
“disposal,” but it is apparent Sie in this ‘document by 
Mr. Sawyer. Excuse me. 

on use Pie zeny, “event disposal of him’? 
A RT. I used the t *s i . Mr. Sarin Thank yea. erm “the eventual disposal,” yes, sir. 

r. Hart. I want finally to address myself very bri } 
two reports which were turned out, one of which, both ot whee 

  

have been described by Professor Blakey. One was actually about | 900 pages, but it came to be called th i 
because of its extraordinary size. ® Mousenn RAE simrehy _ That was originally, it had originally b J ly been hoped that th: : 
be the official CIA write-up on the subject, but Peers was no ae : 
ment between the CI staff and the SB Division on this aper, in 
part because the SB paper had an implication in it that 
whom I have previously talked, had contradicted himself oni oe 
nat totally reliable. I read here an excerpt in which the chief of the 
B Division is talking: “Chief CI said that he did not see how we 

could submit a final report to the bureau” meaning the FBI “if it 
contained suggestions that Mr. X had lied to us about certain 
capone Tepeeke ee past. He forall that the Director of the FBI 

. i opinion i h penetration soa Pp r. X himself was a provocateur and 

hus, what happened was that a long negotiation took 
Gusiog which a briefer paper, which as T comember is 446 i 
ong, was eventually produced, and this became the agreed docu- 
ment, agreed between the CIA staff, I mean the CIA-CI staff and 
the SB Division, until. such time as Mr. Helms, exasperated by the 
long delays on this case and-dissatisfied with the results, took the 
matter out of the hands of both the SB Division and the CI staff, 
turned the matter over to his Director, Admiral Rufus Taylor, and cca 
the cae. Taylor brought in the Office of Security to try to resolve 

have nothing more to say about th luti s 
because it has been adequatel: y Professor Bia thet os entation thie equately covered by Professor Blakey’s pres- 

at is all I have to say in this i i Chairmen Stores Thank, oa presentation, Mr. Chairman. 

3 Uti this is probably an appropriate place for us, then, to take 

_ The committee will recess until 2:30 thi i 
time we will resume questioning of the wiles. Rernoon, at which 

w 

(Whereupon, at 1:43 p.m., the select committee was recessed, to- : ‘i, 
reconvene at 2:30 p.m.]    
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AFTERNOON SESSION 

Chairman Sroxes. The committee will come to order. 
The Chair recognizes counsel for the committee, Mr. Klein. 

Mr. Kuew. Thank you, Mr. Chairman. , 

Mr. Chairman, I would only like to state for the record that I 

have spoken to Mr. Arther, the committee’s polygraph consultant, 

and his account of the events leading to the writing of his report 

are significantly different than those stated today by Mr. Hart, and 

I understand that Mr. Hart has stated that he. was only repeatin, 

what was told to’ him by the Office of Security. But for the record, 

Mr. Arther states that he accepted and read all materials made 

available to him by the CIA and considered all of these materials 
in reaching these conclusions. . 

That is all I have to say, Mr. Chairman. 
Thank you very much. é 
Chairman Sroxes. Thank you, Counsel. , : : 
The Chair will recognize the gentleman from Connecticut, Mr. 

Dodd, for such time as he may consume, after which the committee 
will operate under the 5-minute rule. 

Mr. Dopp. Thank you, Mr. Chairman. : 
Mr. Hart, thank you for your statement this morning. 
Mr. Hart, let me ask you this question at the very outset. 

Would it be fair for me to conclude that it was the responsibility 
of the Central Intelligence Agency to find out, from whatever 

available sources between late 1963 and 1964, what the activities 
and actions of Lee Harvey Oswald were during his stay in the 

Soviet Union? 

TESTIMONY OF JOHN HART—Resumed 

Mr. Harr. Congressman, I want to answer that by telling you 

that I do not know—— 
Mr. Dopp. Let me say this to you, Mr. Hart. 
Wouldn't it be a fair assessment that the Central Intelligence 

Agency had the responsibility during that period of time to exam- 

ine whatever information could point to or lead to those activities, 

to provide us with information regarding Lee Harvey Oswald’s 

activities in the Soviet Union? Isn’t that a fair enough, simple 

enough statement? ; 

Mr. Hart. Sir, I can’t agree to that in an unqualified manner for 

several reasons. May I give the reasons in sequence? 
Mr. Dopp. Go ahead. 
Mr. Hart. In a telephone conversation between the then Director 

of Central Intelligence, John McCone, and Mr. J. Edgar Hoover, 

which took place on the 16th of November 1963 at 11:20 a.m., Mr. 

McCone said: 

I just want to be sure that you were satisfied that this agency is giving you all the 

help that we possibly can in connection,with your investigation of the situation in 

Dallas. I know the importance the President plays on this investigation you are 

-~ taking. He asked me personally whether CLA was giving you full support. I said 

they were, but I just wanted to be sure that you felt so. 

Mr. Hoover said “We have had the very best support that we can 

possibly expect from you.” 
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Then the implication through the rest of thi is docu: i 
on perfectly happy to turn over to the comnitiee ina 
McCone and Mr. Hoover feel that the main’ responsibility for the ° 
investigation falls on the FBI. sil 
My second point, is that when I came on board in the Agency, ; 

’ having been recalled in mid-June, I asked about the responsibility ’ : 
for the Lee Harvey Oswald matter becau I se I knew that: ‘ 
cae a — he aot Mugen oe. I was told that the fil 

investigation had rested al: i i r 
ieee At a couple of reasons for that. ekoey Eaieely waa Ne ERE 
_Hirst, it was understood, although I realize that th 
pete et, this principle, Mr. Congressman, it wae et 

a the jurisdiction of the Central Intelligence Agency did not 
ex a within the territorial limits of the United States, and the 

ntral Intelligence Agency had no particular, in fact, did not have 
apy assets capable of making an investigation within the Soviet 

pie ppich were the two places really involved. 
at . , I want to say that in my own investigation, since I intend- 

: 7 lepend entirely or almost entirely on documentary evidence 
oS e sake of accuracy, I ruled out going into the Lee Harvey 
swald matter because I realized that I could not possibly have the 

iin Scneee ates documents which I had in the Agency where I 
en @ i crerthing : wanted mployed which gave me complete access to 

r. Dopp. Mr. Hart, as I understand what you have gi i 
response to my question is the fact that you geauiyel t at the FBI 
ie principally responsible for the investigation, and that Mr. 
cc ae, 88 Director of the Central Intelligence Agency, in his 

conueess ion with Mr. Hoover, indicated that he would be cooperat- 
ing uly in that investigation. So to that extent, and that is the 
ae I am talking about, it was the responsibility of the Central 
Intelligence Agency to cooperate in a responsible fashion in ferret- 
as out whatever information would bear on the activities of Lee 
away Osvald ice a was in the out Union, utilizing what- 

ation were avai 
gence Agency in achieving that goal. SURBIS ta Sie Consteal total 

Is that not a correct and fair statement of the responsibilities of 
your Agency? : 

Mr. Hart. Insofar as I am aware of th in mi Ge ware of them. Keep in mind please, . , 
know about” that I had nothing to do with this case. I do not | 

r. Dopp. I am asking you Mr. Hart, for a 2% Mr. | : comment the 
ee of the Agency, not specifically your segment abow ‘ ndi 
fia - You spent 24 years with the Agency, so you are familiar 5 

with what the responsibilities of the Agency are. 

   

  

   

Mr. Hart. My response to that is that I believe that the Agency «. 
should have done everything that it could to assist the FBI. I do 
not know exactly what the Agency did to assist the FBI, nor dol :% 
know what relevant assets or capabiliti 

‘* ities the Agency had during 
the time we are concerned with tc take wot 
San Dopp. All right. ith to take any relevant ection. ‘ 2 

ut you are answering my question; you are saying, “yes,” it: 

effect. It was their responsibility to assist the FBI ue ao whatever’ 
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else was necessary in order to gain that information about Lee 

Harvey Oswald’s activities when he was abroad. 

Mr. Hart. Congressman, I have to repeat that there may have 

been eements between the Agency and Mr. Hoover or other 

parts of the Government of which I am not aware. I, for example, 

am virtually without knowledge of a very long span of time during 

which the Director of the Central Intelligence Agency and Mr. 

Hoover were barely on speaking terms. I know that it was very 

difficult for the two Agencies to get along. I do not happen to know 

the reasons for it, and I am in no position to judge what they did, 

why they did it or -what they supuld have done inorder to resolve 

the lack of cooperation. 
Mr. Dopp. 

40 minutes this afternoon, do I take it that you would concede the 

point that, as the CIA’s activities pertain to one vitally important 

source, potential source of information namely, Mr. Nosenko, that 

in the handling of that potential source of information, as it bore 

on the assassination of a President of the United States, the Cen- 

tral Intelligence Agency failed in its responsibility miserably? 

Mr. Hart. Congressman, within the context of the total case, I 

would go further than that. I would say that the Agency failed 

miserably in its handling of the entire case, and that since the Lee 

Harvey Oswald question was part of that case; yes. 

Mr. Dopp. And, Mr. Hart, I am not going to—I will ask you if 

you recall with me, basically, the conclusion or one of the conclu- 

sions of the Warren Commission report. . 

‘Were we not told in the conclusion of the Warren Commission 

report that “All of the resources of the U.S. Government were 

brought to bear on the investigation of the assassination of the 

Psiient” and in light of your last answer, that conclusion was 

alse? 
Would you agree with me? 
Mr. Hart. Well, Congressman, I do not like to have my rather 

specific answer extrapolated. 
Mr. Dopp. But we do consider the Central Intelligence Agency to 

be part of the U.S. investigatory body; don’t we? 

Mr. Hart. I do. 
Mr. Dopp. And you just said they failed miserably. 

Mr. Hart. I said they failed miserably in the handling of this 

0 whole case. . 

‘ Mr. Dopp. Therefore, it would be fair to say that the conclusion 

of the Warren Commission report in its statement that all of the 

resources of the U.S. Government were brought to bear in the 

nerertieeton of the death of the President is an inaccurate state- 

ment. That is not a terribly difficult piece of logic to follow, I don’t 

moa Bini 
Mr. Hart. It requires me to make a judgment, which J am not 

sure that I am willing to make, because I can think of possible 

other evidence which might come up which might show that there 

is a case to support the fact that the leader, top leadership of the 

Agency, may have thought they were bringing all their resources 

to bear. I simply dg not know that. 
Mr. Dopp. The only question left, it would seem to me, in going 

back to Mr. Blakey’s narration at the outset of this part of our 

ell, after listening to your statement for 1 hour and. . 
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investigation, where he noted that the Nosenko c: i : i n ase was rtan| 
te Cosmas neh i , go with the efficiency, the einctivcnee 
Bikey oe Me neko. e s performance, and, second, the credi- 

It would seem to me, in response to the last series of questiona 
you have just given me, that we have answered the first question, 7 
and what is left is the second question, that is, whether or not thig 
committee and the American public can believe Mr. Nosenko’s' 
story with regard to the activiti i i tenure in roger tape ee ities of Lee Harvey Oswald during his 

nd Mr. Hart, I would like to ask you, in light of yo i 
today, again going more than an hour and a half, ah thee this 
committee believe anything that Mr. Nosenko has said when, after 
our testimony, you state that he was intimidated, not interrogat- 
oe or more than 3 years, that he was’ probably hallucinating 
Suring various stages of that interrogation, that he was, according 
bE yous testimony, a man of a very short memory; that he was 
: oy or at least heavily drinking during part of the questioning; 
that there are no accounts, verbatim accounts, of some of the 
interrogation but rather notes taken by people who didn’t have a 
very. good knowledge of Russian. Why then should we believe any 

oe statements of Mr. Nosenko, which from point to point con- 
pecict oe is light of the way he was treated by the 
of 1964 ant lige ae gency from the time he defected in January 

r. Hart. I believe that there are important reason 
should believe the statements of Mr. Nosenko. I ere enh 
pemigmiber any statements which he has been proven to have made 
r ich were statements of real substance other than the contradic- 
ions which have been adduced today on the Lee Harvey Oswald 
past which have been proven to be incorrect. The important 
i ings i ti he has produced, which we have been able, which the 
ppetiey ave been able to check on, have, by and large, roved out. 
The microphones were in the Soviet Embassy. He has c larified thé 
identities of certain Soviet agents who are in this country. Hi 
information led to the arrest of an extremely important KGB a} ent 
i an important Western country. The volume of material whic 
e ei produced far exceeds my ability to have masteréd it but it 
as been found useful over the years, and to the best of my knowl- 

edge, it has been found to be accurate. 
te r. Denn. What you are asking us, therefore, to believe is, 

cause Mr. Nosenko may be credible on certain issues and 
von areas, he is therefore credible in all areas. 

r. Hart. No, sir. I am not asking you to believe anything in 
connection with his statements about Lee Harvey Oswald. I am 
only asking you to believe that he made them in good faith. I think 

it is perfectly possible for an intelligence officer in a compartment- - 

ee ae eieaien like the KGB to honestly believe something which 

b i Dopp. Which statements of Mr. Nosenko’s would you have us 

elieve? Have you read, by the way, the report that we sent you, 
40-page report, that was sent last week to the Central Intelligence = 
Agency pursuant to the request of the Agency? 

509 

Mr. Harr. Are you speaking of the report which, the essence of 

which, Professor Blakey read today? 

Mr. Dopp. Yes, I am. 
Mr. Hart. Yes, I have read that. 

Mr. Dopp. You have read that report? 
Mr. Harr. Yes. . 
Mr. Dopp. I am curious, Mr. Hart, to know why—it was my 

belief and understanding, and I am really curious on this point— 

why it was that you didn’t address your remarks more to the 

substance of that report than you did? I don’t recall you once 

mentioning the name of Lee Harvey Oswald in the hour and 30 

minutes that you testified, and I am intrigued as to why you did 

not do that, why you limited your remarks to the actions of the 

Central Intelligence Agency and their handling of Nosenko, know- 

ing you are in front of a committee that is investigating the death 

of a President and an essential part of that investigation has to do 

with the accused assassin in that case; wh have you neglected to 

bring 1 his name at all in your discussion? . 

Mr. Hart. The answer is a very simple one, Congressman. I 

retired some years ago from the Central Intelligence Agency. 

About 3 weeks ago I received a call from the Central Intelligence 

Agency asking me to, if 1 would, consent to be the spokesman 

before this committee on the subject of the Nosenko case. I said 

that I will be the spokesman on the subject of the Nosenko case but 

I will not be the spokesman on the subject of Nosenko’s involve- 

ment with Lee Harvey Oswald. That was a condition of my employ- 

ment. And if they had attempted to change that condition before I 

came before this body, I would promptly have terminated my rela- 

tionship because I do not want to speak about a subject concerning 

which I do not feel competent. . 

Mr. Dopp. Do you appreciate our particular difficulty here today 

in that our responsibility and obligation is to focus our attention 

more directly on that aspect than on the other, and that we are a 

bit frustrated in terms of trying to determine what the truth is 

with regard to the activities of the Agency as they pertain to Mr. 

Nosenko’s statements regarding the activities Of Lee Harvey 

Oswald? : 

Mr. Harr. Congressman, I fully appreciate the difficulty, but I 

must .abserve that it is not a difficulty which I created. I was 

fectly frank about what I was willing to testify about and what 

was not willing to testify about. . 

Mr. Dopp. So it would be fair for me to conclude that really what 

the Central Intelligence Agency wanted to do was to send someone 

up here who wouldn't talk about Lee Harvey Oswald. 

Mr. Hart. I personally would not draw that conclusion, but I 

think that is a matter best addressed to the Director of Central 

Intelligence rather than to me. 

Mr. Dopp. Well, you told them you wouldn’t talk about Lee 

Harvey Oswald and they said that is OK you can go on up there. 

Mr. Harr. I told them, once I came on board, that is as | saw it, 

a crucial question lay here in the credibility of Lee Harvey—of 

--=2" Nosenko, and that I thought I was qualified to address myself to 

the question of the credibility of Nosenko, now I mean the general 

credibility of Nosenko. “ 
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Mr. Dopp. But you cannot reall: i . Bui ly testify as to th ibili 
ie Nosenko with regard to statements i may have reibility of 

&arvey Oswald’s activities in the Soviet Union. ~ 
Mr. Harr. I can say this, and here you realize that I am enteri 

into an area of judgment, it is my judgment that anything that he 
has said has been said in good faith. I base that judgment on an 
enormous amount of work on this case in which I see ene 
think that he has ever told an untruth, except hecanss he didn't “hee 
remember it or didn’t know or during those times when he was “: , 
under the influence of alcohol he exaggerated. 

Mr. Dopp. You understand our difficulty. We are trying to find ° 
out which one of his statements are true. All righ! . \ au right? 
wy ee nt you that report in front of you, by the way, the one that 

r. Hart. No, sir; I do not have it in front of me. 
wine Dopp. Mr. Chairman, could we provide the witness with the 

Chairman Strokes. Do you have it with ir? 
Mr. Harr. I have what we were gi ms thie i i Y ; given this mo i i 
ene the same thing, I believe, as the peepona At moe 1 

elieve that Professor Blakey had some items .in this morning 
a pore ust erat in ners is that correct, sir? 

, . The report as read is a partial reading of 
there. The narration that preceded it ons not given to van belo 
you came, although of course it was given before you testified. The 
report that was given to the public is substantially the report that 
was pee te got. Shere ee en some grammatical changes in it, 
Seen re Yypographical errors, but all matters of sub- 

i wae shack you. : ‘ , 
r. Dopp. Is that a 1 testi bet fein complete copy of the report that Mr. Hart 

ie ogg Yes. : 
Mr. Dopp. Mr. Hart, just some of them. I don’t want to belabo: 

fies pent but to Hapress Spee you the difficulty we have in light of 
what you have said this afternoon, in terms of us trying to deter- 

amine bee in fact we can believe from Mr. Nosenko’s story. Turn 
0 ee ae Rds of ne separ if you would, please, 27 first. > : 
restr ten om a e of the page, and let me begin 

Speaking to the CIA on July 3, 1964, i i 1 ly 3, :, Nosenko was specifically asked whether 
ers rae sey physical or technical surveillance on Oswald, and each time he 

in 1964, after stating to the CIA that there w: i 
tect ‘ 

surveillance woe ee en made the following se Nectnlnl aed phate 
nounced that they ney Fcwoes Oevald is. Eelationstup with Marina before th 

nswer, “They (KGB) didn't know she was a friend of Oswal i i 
for marriege: aaa was no surveillance on Oswald to show oo ee ses 
or ae enoUe A iN PoiNoseako testified that there were seven or eight thick volumes 

could not read the entire fle berneae oF thon 1368 he rol the FB od fe theeeaen e 8 f , in e told the FBI agents that 

tik olan urvellan® documents, ere "a PO mentin of seven or eg 
Now, there, and I should have ’ but , 7 probably started up above, but 

there we have two cases where, one, he is claiming thet there was 

as! 

ey an- 
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no surveillance. Then he is stating there was surveillance. He is 

telling us that he, on the one hand, didn't have the opportunity or 

didn’t see any reports on Oswald from Minsk and then turns 

around and says that he did have a chance to look at them. 

Which can we believe? 
I mean these are two contradictory statements by a man who, 

according to your testimony, may be acting in good faith, but we 

are confronted with two different sets of facts. 

Which do we believe? Can we in fact believe him, if we accept 

your testimony this afternoon that he went through this outra- 

geous treatment for a period of more than 3 years? _ : 

+ Mr. Harr. Congressman, I think what this boils down to, if I may 

say so, is a question of how one wotild, faced with a choice as to 

whether to use this information or not, would do so. It would be & 

ersonal decision. If I were in the position of this committee, I 

rankly would ignore the testimony o! Mr. Nosenko but I wouldn’t 

ignore it because I think it was given in bad faith. - 

Let me express an opinion on Mr. Nosenko’s testimony about Lee 

Harvey Oswald. I, like many others, find Mr. Nosenko’s testimony 

incredible. I do not believe, I find it hard to believe, although I, as 

recently as last week, talked to Mr. Nosenko and tried to get him 

to admit that there was a possibility that he didn’t know every- 

thing that was going on, I find it very hard to believe that the KGB 

had so little interest in this individual. Therefore, if I were in the 

position of deciding whether to use the testimony of Mr. Nosenko 

on this case or not, I would not use it. 

I would like to say, just to conclude m remarks, let me tell you 

why I don't believe it. I had 24 years o experience in a compart- 

mented organization, and I was chief of several parts of the organi- 

zation which had done various things at various times which came 

under investigation, happily not while 1 was in charge of them. I 

will make one specific, give you one specific exemple. 

I was once upon a time chief of what we can ca 1 the Cuban Task 

Force, long after the Bay of Pigs, within the Agency. At some point 

I was asked whether I knew anything, whether I thought there had 

been an attempt to assassinate Castro. I said in all pom faith that I 

‘didn’t think there had. I had absolutely no knowledge of this. It 

had been kept from me, possibly because my predecessor several 

times removed had taken all the evidence with him. I didn’t know 

about it, but I said it in good faith. And I think it is very possible 

“>that an officer of Nosenko’s rank might have functioned within the 

*“ KGB and not known everything which was going on in regard to 

this particular man. 
Mr. Dopp. So you would suggest to this committee that we not 

rely at all on Mr. Nosenko for information that could assist us in 

assessing the activities of Lee Harvey Oswald in the Soviet Union? 

Mr. Hart. I believe as a former intelligence officer in taking 

account of information of which there is some independent confir- 

mation if at all possible, and there is no possibility of any informa- 

tion, independent confirmation of this, and on the face of it, it 

appears to me to be doubtful. Therefore, I would simply disregard 

Se Gt we ‘ 

Mr. Dopp. I would like to, if I could—first of all, do you still 

maintain your security clearance? 
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This much we kno~— i i 
not the PE foie was in the possession of the CIA, 

Mr. Harr. That is true, Sir, yes. . 
Chairman Stores. Now, we know that under American law the has responsibility i juri 

totes Sees oe matters outside the jurisdiction of the 

Re Harr. Yes, sir. 
_Chairman Stokes. We know th: 

bate within the confines or the faviede 
eh oO ine Gaited stra isn't that true? 

- T. Within the borders of the Uni i gy ei STOKEs. Therefore, it is staple logte peg ag that wi irene es tines oe in Russia, that would fall . Jurisdiction of thi i aig, Hanr. It would fall within the practi ek Got eee 
dc eae. weit pe - ors tat 4 iiadiction, yes, e CIA as long as you have at the | a ae oe 

as lon, , you know that th i responsibility in terms of the investigation of the acter a sone stances su i inati es rrounding the assassination of President Kennedy, do 

Mr. Hart. Yes. 
Chairman Stokes. Now, this en . .ow, this much we also know, that wee nder arrest and was in jail in the United States, Nos get 

‘Mr. Hart. That is right, sir. 
ate at Son during the period he was under arrest dpe, aad sonar 2 A ys he was only questioned in part 292 

was not being questioned, wither one, SORERE Oe Keer out Mr..Harr. Absolutely cor: i : ; rect, sir, yes. 
Chairman Stores. 1en obviously the only conclusion that we a hie Ld ab ae Ri reference to the activities of Oswald, the CEA, leek that € was no investigation of that matter by 

tru, becguse hace toP SEY, bead J would tend to say that wag have read a any wee ae ny, a in those files which I 

. ant to point out that simply : irt c piess ct correspondence was about lee. Harvey Ose wt ana been i i lle which I did not ask for because I had ointed aero ‘ould not do an adequate job which met my st dar ‘a y ial hip if I ty t have access to all the coaumisne mance , ink Iam ite— "t thi - competent to answer teeta Paton Hite Bas conpletets 
2 : 
irman Stokes. Let me ask you this. One of the responsibil- iti z . : per le to he oe jhe performance of the agencies 

and with the Warren Comimnises vin tenae of the ime 
fe tte ee on in terms of the investigation of 

In light of your statem ‘ i ents here to other m i bere dean hen a pes eranee of te nee 
ismal, et cetera, if I 

rate the performance of the agency in this inatiey cn 2 ests orl ie 
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10, with 10 representing the highest number, top performance, 

. where would you rate them? ‘ 

Mr. Hart. i would rate it at the lowest possible figure you would 

give me an opportunity to use. I am perfectly willing to elaborate 

on that, Mr. Chairman. 

I have never seen a worse handled, in my opinion, worse handled 

operation in the course of my association ‘with the intelligence 

business. 
Chairman Sroxss. I have one other question I would like to ask 

you. 
In the final report submitted by the Warren Commission, page 18 

says this: “No limitations have been placed on the Commission’s 

inquiry. It has conducted its own investigation, and all government 

agencies have fully discharged their responsibility to cooperate 

with the Commission in its investigation. 

“These conclusions represent the reasoned judgment of all mem- 

bers of the Commission and are presented after an investigation 

which has satisfied the Commission that it has ascertained the 

truth concerning the assassination of Presiderit Kennedy to the 

extent that a prolonged and thorough search makes this possible.” 

Then at page 22 it further says this: “Because of the difficulty of 

proving negatives to a certainty, the possibility of others being 

involved with either Oswald or Ruby cannot be established categor- 

ically. But if there is any such evidence, it has been beyond the . 

reach of all the investigative agencies and resources of the United 

States, and has not come to the attention of this Commission.” 

In light of your testimony here today with reference to the 

performance of the agencies, obviously the conclusions of the 

paren Commission which I have just read to you are not true, are 

they? . 
Mr. Hart. May I add one point. It is my understanding that the 

Nosenko information was made available to the Warren Commis- 

sion but it was made available with the reservation that this 

probably was not valid because this man was not a bona fide 

defector and that there was a strong suspicion that he had been 

_ sent to this country to mislead us. . 
And therefore again speaking, sir, from memory and as some 

body who has already told you that he is not an expert on this 

subject, I believe that the Warren Commission decided that they 

simply would not take into consideration what it was that Nosenko 

had said. : 

Chairman Sroxes. But in light of the fact that we now know that 

the CIA did not investigate what Nosenko did tell them about 

Oswald in Russia, then obviously the Commission then still could 

not rely upon that data for that reason. Isn’t that true? 

Mr: Hart. Mr. Chairman, I am not sure, when you use the word 

“investigate’—I am not absolutely certain, and I don't want to 

uibble about semantics needlessly, but I am not actually certain 

that there was much more to do.. 
I hesitate to judge in retrospect their actions on that basis. I 

would make harsh judgments on most: other aspects. But I don’t 

really know whether they did all the: could or not because I do not 

happen to know whether, for example, all the other defectors were 

queried on this subject. No such file came to my attention. 
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So, I am once again havi ougpeg tare eae arin to say that I don’t know for sure the 

acne Stores. My time has expired. 
" e gentleman from Connecticut, Mr. Dodd: 

ne pene. Thank you, Mr. Chairman. 
, , in response to Chairman Stokes’ questi 

how yo ele Preateene performance if sou fad teres te a 

zero, that being the, lowest scores ommanewer thet —— 
he Hart. Yes, sir. : , 

be i Bonn Let me ask you to hypothesize with me for a minute 
ree oe oa en Pelee peromanee that you have just 

e . lL e Agency's activities duri 
pero me let g just suggest se uf in fact there had Coon 

cy, 1e complicity—and by that 
bet ae 1. any wey suggesting that I. believe ete wan bat lots 
a ze sake of argument say there was—are you ‘saying in 

chat the calltey of ties soteity af abe CIA dune thet paciel of 
time was such that we woulda’ . ain He ea ast t h 

ae. paras ae sir, Tem not saying that. found out anyway? 
- Dopp. You used a word in response to Mr. S: ’ i an [ 1 r. Sawyer. Durin| 

Wes = timony you raised a point. He heard you use the word 

+ are Yes, sir. 
r. Dopp [continuing]. In talkin; r g about a memo that 

quetepas ‘on Dew hall Hossa sould be treated if Corto things 
Agency and iso, as ao oe = in the Central Intelligence 

r. Hart. I would like to make—there is a two-part 
Gongressioau, I would like to say that the word “disposal” i onan 
weet Ube ieve, rather carelessly because it can mean simply in the 

a , say, a refugee whom you have been handling how do we 
igpose v this mae how do we relocate him 

, the second part of my answer will be more specific. I thirik 
| Enow what it meant in this case, but I would prefer to depend on 
pues aye t oe eee you a document. 

about to read you a very brief excerpt from a document 
a written an ie handwriting of deputy chief SB, which was not 
ody ent which to the best of my knowledge he ever sent any- 

He appears to have bee’ idn’t thi i 
help of a pencil. Therefc Oa tite io m3 thou his 
a ay they ae to him. Hes revi, bende Na ete His thous 

will read you the document. I don’t believe that I ing to 
have to make any j ink ¥ ill b ble to draw yo on cones y judgment. I think you will be able to draw your 

e was talking about the prob i } e problems which were faced by the fact 

vet a deodline had been given the organization to resolve the case. 

Mie ‘eee ie a them a deadline. &As'I have previously said, 

peopel oe ere would be ‘devastating consequences” if this 
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What he wrote was, “To liquidate and insofar as possible to clean 

up traces of a situation in which CIA could be accused of illegally 

holding Nosenko.” 

Then he summed up a number of “alternative actions,” which 

included—and I start with No. 5 simply because the first four were 

unimportant. 

“No. 5, liquidate the man; No. 6, render him incapable of giving 

coherent story (special dose of drug, et cetera). Possible aim, com- 

mitment to loony bin.” Some of the words are abbreviated, but I 

am reading them out in full for clarity. . . 

“No. 7, commitment to loon, bin without making him nuts.” 

Mr. Dopp. The word “disposal,” was that the word “liquidation” 

you were talking about? 

Mr. Harr. I am drawing the conclusion that disposal may have 

been a generalized word which covered inter alia these three alter- 

natives. 
i 

Mr. Dopp. There is no question about what the word liquidate 

means, though, is there? 
: 

Mr. Hart. No, sir. 
. 

Mr. Dopp. Since I have got you here, and you have that memo 

right in front of you, the words “devastating effect’’ that were 

predicted if Nosenko were released, to your knowledge, Mr. Hart, 

are you aware of any contract that may exist between the Central 

Intelligence Agency and Mr. Nosénko that in payment of the 

money that he has received he would not tell his story and that, 

therefore, we averted the alternative miagested in that memo or 

that note by the payment of money to Mr. 

Mr. Hart. No, sir. I can tell you that Mr. Nosenko will learn of 

this for the first time when he reads about it in the press because 

this information has been known to me, and I was the one in fact 

first to run across it. 

I didn’t feel that I needed to add to the miseries of Mr. Nosenko’s 

life by bringing it to his attention. So, I did not do so. 

Mr. Dopp. Let me ask you this. In response to Chairman Stokes, 

you really—and I appreciate the position you are in in not being 

able to comment on what steps have been presently taken by the 

current administration or the immediately previous administration 

to reform some of the practices that have gone on in the past. 

But can you tell us this, if you are not fully capable of talking 

about the reforms: Are some of these characters still kicking 

-around the Agency, or have they been fired? 

~ Mr. Hart. There is nobody now—well, I will make one exception 

to that. There is one person now in the Agency whose activities in 

ip regard I could question, but I do not like to play God. I know 

that—— 

Mr. Dopp. Is it the deputy chief of the Soviet bloc? 

Mr. Harr. No, sir. 
Mr. Dopp. He is gone? 

Mr. Hart. Yes, sir. 

Mr. Donp. I gathered by what you have told us here today that 

we really cannot rely on the statements of Mr. Nosenko for a 

‘variety of reasons, and that your suggestion to us was to discount 

his remarks, albeit you believe that in good faith he is a bona fide 

defector. 
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Mr. Sawyer. Well, do i k , do you know the answer to it? 
Mr. Hart. I think I know the i : f x answer to it, but I beli ee caine iotelligence pedis “renty to ia rae pie I fr, not have counsel t 

is i apie et ‘Gestion for me to a ec Eute Toca het - SAWYER. Now, you say Helms had limited inf i 
He copie Hionieation on a jnformation that. he rerived ah chee i r about this torture vault o it i 1 had specially built Me would have known abot ar wetioe he? : sent two people down to take a look at it b i was used. The two peo fe chief of the ou dpiien, pae the chie of the Cate ta "Sher ctl the SB iso, if I remember comet ie chief of i 
wae > 7 ief of the Office of Security. eon back and said that it was a satisfactory place to keep 

Mr. Sawyer. woulda wae ee he must have known the general format of it, 

r. Hart. I can’t say how much he kn: 
Mr. Sawyer. He also kne “th: im i solitary confinement for 117 doe se We Meet Ae ead He pe know that, yes, sir. 
wir. SAWYER. And actually, he thought they were inte ti hey ee whele 1,277 days, was that the thirst of the fata 
oe ‘ART. pe [am not sure he thought they were interrogat- sak i eey ay. But I—and here I want to omke clear that I am 
en wg, fe to the realm of presumption—I never saw any indica- a at anybody told him that 77 percent of the time that this 
an Was ea eile no. that nothing was happening to him. 

fr. - He knew, too, apparently t! 
ogra entathol on him, which he tirand oe wanted to use Ene Sodium amytal, but the same thing. 
sities ah Did the Department of Justice know or were they 

consul? you intended to do with this man, when you were 

r, Hart. I do not believe that that was sp i i : elled out in detail. At 
foe pee that Mr. Helms went over to see Mr. Katzenbgch, as I 
ie ie ine nobody realized that this man would be held that 

. u be eld th Toe re that nobody had any thoughts that he would 

r. Sawyer. Well, did they tell the Department of Justice that 
ey planned to subject this man to torture over this period of time 
vy cepriving him of adequate food and reading material? 
ane the Department of Justice have any information what they 
dots ee 4 osing or even the outlines of.what they were proposing to 

r. Hart. I do not believe that they di b ry did. 
wer Sawyer. I don't have anything else, Mr. Chairman. Thank 

Chairman Stoxes. The time of the i TOKES. gentleman has expired. 
heal Hart, [ just have one question. It is based upon what I have 
i ard here today. It troubles me, and I am sure that it is going to 
nogle some of the American people. 
. Be. American people have just spent approximately $2.5 million 

is congressional committee to conduct a 2-year investigation 
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of the facts and circumstances surrounding the death of President 
John Kennedy. 

Pursuant to that, this committee met with Mr. Nosenko 2 succes- 

sive evenings, where we spent in excess of 3 or 4 hours with him 

each of those evenings. : 
In addition to that, counsel for this committee, Kenny Klein, 

spent in excess of 15 hours with him preparing before the commit- 

tee met with him. In addition to that, Mr. Klein has perhaps spent 

hundreds of hours at the CIA researching everything about Mr. 

Nosenko. . : : / 
I want to predicate my question, my final question to you, upon 

this statement which appears in the staff report at page 17. It was 

read by Chief Counsel Blakey here earlier today in his narration. 
It says: . 

Following acceptance of Nosenko’s bona fides in late 1968,.an arrangement was 

worked out whereby Nosenko was employed es an independent contractor for the 

CIA effective March 1, 1969. i 

His first contract called for him to be compensated at thé rate of $16,500 a year. 

As of 1978 he is receiving $35,325 a year. In addition to pd yearly compensation 

in 1972, Nosenko was paid for the years 1964 through 1969 in the amount of $25,000 
a year less income tax. The total amount paid was $87,052. 

‘He also received in various increments from March 1964 through July 1973 

amounts totaling $50,000 to aid in his resettlement in the private economy. 

We know in addition to that now about the home we don’t know 

the cost of, that the CIA has built for him. 
To this date, Nosenko is consultant to the CIA and FBI on Soviet 

ey mes and he lectures regularly on counterintelligence. 

So that I can understand, and the American people can under- 

stand, the work of this congressional committee, do I understand 

you correctly when you say that with reference to what Nosenko 

as told this congressional committee about the activities of 

Oswald in Russia, this man who is today, not 15 years ago but 

today, your consultant, based upon everything you know about this 

bona fide defector, you would not use him? 
Mr. Hart. Mr. irman, when the question arose about wheth- 

- er I would use—depend on the information which he offered on the 

subject of Lee Harvey Oswald, I replied.that I find that informa- 

tion implausible, and therefore I would not depend on it. 

" I did not make that same statement about any other information 

which he has offered over the years or the jade which he has 

given. I was addressing myself specifically to hi knowledge of the 

Oswald case. I was ing a judgment. 
Chairman Sroxes. Your judgment is that from everything you 

know about him, and from what you know that he knew about 

Oswald in Russia, you would not depend upon what he says about 

it? 
Mr. Hart. I would not depend on it, but I am not saying that he 

wasn’t speaking in good faith because I repeat that one of the 

principal qualities of an intelligence organization, whether we like 

intelligence organizations or don’t like intelligence organizations, is 

” egmpartméntation as it is called. 
That means that a person at his level might well not know about 

something which was going on up at a higher level. The KGB is a 

very large organization, considerably dwarfing any intelligence or- 

ganization which we have and, therefore, it is perfectly possible for 
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something else to have been going on which he wouldn’t have 
nown. : 
Chairman Stokes. Can we then leave the term “in good faith,” 

and can you tell us whether he would be ‘telling us the truth? 
' Mr. Hart. He would be telling us the truth insofar as he knows 
it, yes. ’ 
Chairman Stokes. Thank you. . 
ia Chair recognizes counsel for the committee, Mr. Gary Corn- 

well. 
Mr. Cornwett. Mr. Hart, may we look at the document that you 

referred to several times that has the list of the ways in which 
they could have disposed of the problem that Nosenko posed at the 
cane of his contemplated release? Is that a document we could look 
at? 

Mr. Hart. I would like, if I may, to simply excerpt this part of it. 
If that is an acceptable procedure, I will give you exactly what it 
was that I presented in my testimony. : 

I have here a mixture of things which have been declassified at 
my request, and not declassified and so forth. So, if you will allow 
me simply to make this available. There we are. 

The document was handed to counsel.] : 
r. CorNweELL. Mr. Hart, do you not have with you the items 

that would appear on the list prior to item number five? 
Mr. Hart. I do not have that with me. It would be possible to dig 

them up. The reason that they are not in there is that I considered 
them insignificant. I consider this obviously very significant, and I 
simply wasn’t using up space with insignificant things. 

In many cases throughout my study I was using portions of 
rather long documents. But it would be possible to find that, yes. 

Mr. Cornwe tt. All right. The portion that you did bring with 
you, though, however. seems to refer to notes which were prepared 
prior to 1968, is that correct? 

Mr. Hart. Yes, sir. 
Mr. Cornwe tt. By the deputy chief of the Soviet branch. 
Mr. Hart. Yes, sir. 

. .Mr. Cornwett. And at a time in which the Agency was contem- 
plating the release of Nosenko, the release from confinement. 

Mr. Hart. Yes. The director said; as I remember his specific 
words, “I want this case brought to a conclusion.” , 

First he asked for i: to be brought to a conclusion within 60 days, 
which I think would nave put the conclusion in sometime in Se 
tember of 1966. Later on they went back to him and said, ‘We 
ai do it that fast,” and he extended the deadline until the end of 

e year. 
Mr. Cornwett. And this was the same deputy chief of the Soviet 

branch who earlier in your testimony you stated had referred to 
potentially devastating effects from that release; is that*correct? 

Mr. Hart. He later used that term. That term was used by him 
much later after he was no longer connected with the Soviet Divi- 
sion. That was in the letter which I described he wrote, so that it 
bypassed me as his superior, and I happened ‘to find it in the file. 

r. Cornweti. And pon testified that at one point, I believe, you 
didn't know specifical 'y what dangers this deputy chief foresaw 
might stem from his being released; is that correct? 
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Mr. Hart. He had refused to tell me. He refused to tell me. I can 

that. 
. 

Te Connie No, I think we remember that. But at east a 

this memo it appears that the principal fear that he iad = : 

respect to the CIA being accused of illegally holding Nosenko; 

2 . ; 

SE uae, That was a fear expressed in there. I frankly think 

that there must have been something else in his mind, bu ee 

the life of me, don’t know what it was. He had built up a P ir 

which was based on a good deal of historical research a vn a eet 

against the West, and since I don’t happen to be able to share 

type of thing, ee a . 

L. ink we unde ‘ . : 

tet ee ask you this: Nosenko has never pullicly one 

plained of his illegal det Se EE oe ei " em ee 

authorities and aske at anythin } it, f 

OMe Hart. He, I believe, when he was released, that in =the 

tion with the release but not as a condition of release, ie mi! 5 

understand that this was not a condition of the release, hie = : 

the time that the settlement was reached with him, I be eich bet 

he signed some type of document saying ‘I will fo lene " a 

make further claims on the organization, something of that sort. 

have never actually read the administrative details. 

Mr. Cornwett. That was the point that I was coming to. 

eae yo 
. T. Yes. 

oe 

Mey Tae something more, Mr. oa He be ee 

upset. He got very upset, for example, on J 

Fre Epstein book. He is a very—he is a normal human being, ee 

when he feels that he is being maligned, he gets just as upse 

1 ‘ound. . 

a oneren. But your conclusion then is that in 1008 fie re 

paid a large sum of money. In connection with it, he agreed ee 

voice any complaints about the way he was treated prigr o ~ 

and the fears that were at least in certain persons mun| prio 

i t come to pass. . ’ 

Oe ee 1 don't believe, I do not interpret these gi - 

though they can be so interpreted, as his being pend st a Ht 

cause trouble. The fact is that two responsible mem = fs he 

Agen-y had made commitments to him, and they are cleat ee a 

can hear them, you can see the tapes and you can, I be! lew . ar 

them on the tapes if you listen to them talking. They made 

mitments to him that they were going to do this. 

Mr. SOT ‘Shank yom 
further questions. . . 

Cheraan Stokes. You don’t think though, Mr. Hart, eet a he 

were to sue the CIA for his illegal ane pad detention tha ey 

tinue to keep him as a consultant, do you: 

a HART. Sir, you are getting into a point which I cannot speak 

about. I have no idea what Seg woe do. ae 8 matter of fact, 

"t think he would do it. I think it is suppositious. 

ae ‘Seeiwenh Mr. Chairman, may we ‘have the document iy 

Mr. Hart provided marked as an exhibit and placed in the record? 

   



Chairman Sroxes. Without oljection, and he may want to substi- 
tute a Xeroxed copy for the original. 

Mr. Cornwezt. Thank you. [i will be JFK F-427. 
[JFK exhibit F-427 follows:] 

- 23 -- 

Deputy Chicf, sp! . ‘ 
[Opie ee series of tandwritten notes, set forth the 

VV Task Force objective as he <"¥ it: "To liquidate @ insofar 
as possible to clean up trareS Of sitn in which CIA-cd be 
accused of illegally holdine Nosenko. _ Further on, he summed | 

up a number of “alternative ‘ctions," including: 

S. Liquidate the rn. 

6. Rend== him incerable of giving coherent 
story (special ‘lyse of drug etc.) Poss 

aim commitmt t- looney bin. 

7. Commitment to ony bin w/out making him nuts.82 
rr ane 

. 
JFK patiarr F-427 

Chairman Strokes. Mr. Hart. #t the conclusion of a witness’ testi- 
mony before our committee, under the rules of our committee, he 
is entitled to 5 minutes in which he may explain or comment in 
any way upon the testimony he has given before this committee. I 
at this time would extend the ® minutes to you if you so desire. 

Mr. Hart. I don’t think I wil! need 5 minutes, Mr. Chairman, but 
I thank you for your courtesy. . . . 

The Foal veriark that I wut like to make is that I have had 31 
years, approximately. of Gove'nment service, both military and 
civilian, and participated fairly actively both as a, first, as a mili- 
tary man in the Army, and then in quasi-military capacities as 

chief of station in two war zone?- . . . 
It has never fallen to my lot to be involved with any experience 

as unpleasant in every possible way as, first, the investigation of 
this case, and, second. the necessity of lecturing upon it and testify- 
ing. To me it is an abomination and I am happy to say that it does 
not, in my memory, it is not ‘1 my memory typical of what my 
colleagues and I did in the agewy during the time I was connected 
with it. ° 

That is all, Mr. Chairman. I thank you. ° 
Chairman Sroxes. All right. ‘fr. Hart. © oo. 
We thank you for appearing ‘ere as a witness, and af this point 

you are excused. . 
There being nothing furthe+ io come before the committee, the 

Chair now adjourns the mess .g until 9 a.m. Monday morning. 
(Whereupon, at 3:35 p.m.. ih >elect committee was adjourned, to 

reconvene at 9 a.m., Monday. ~ ptember 18, 1978.) 
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* Jan Executive Session of the Warren Commission for 1/22/64, f : 
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. review the Executive Session testimony of the Warren Commission... : we 
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. based on information furnished by Wagner Carr, Attorney General ae 
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"" + the FBI. to operate agents abroad, Allen Dulles stated that the... it 

4 Bureau intght have agents in Russia and "they have some people, eee 
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sé “of tha Dupertiment of Justice be advised that this Bureau a ae 
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