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E: “HE NISTRICT OF COLUMBIA

HAROLD WEISBERG,

Plaintiff,

s Civil Action Yo. 75-1448

GENERAL SERVICE ADMINISTRATION,

Defencdant.

OPPOSITION TO PLAINTIFF'S !OTION FOR
AN AWARD OF ATTORNEYS FEES AND OTHER
LITIGATION COSTS

This memorandum is submitted in opposition to plaintiff's motion
for attorneys fees and costs. Plaintiff is not entitled to attorneys -
fees because he has not "substantially prevailed" within the meaning
of 5 U.S.C. §552(a) (4) (E), or to costs because he is not "the prevail-
ing party" within the meaning of Rule 54(d), Federal Rules of Civil

Procedure. After winning on summary judgment below and while an appeal

was pending, the defendant voluntarily released two of the three

(T

documents witnheld due to events entirely independent of this litiga-
tion. Plaintiff's efforts were not a cause of the release. t!oracver,
the third document was properly withheld--a judgment of this Court
which was affirmed on appeal.

Assuming arguendo, that plaintiff is eligible for attorneys Zees
because he has "substantially prevailed," this Court should not exercise

its discretion to award attorneys fees in any amount. If the Court

does award fees, however, the amount requested is not rsasonable.

Substantial dalays resulting in the accumulation of attornsys hours

waere not only countenanced 'VS but caused by, the plaintiff. In

addition, plaintiff unjustifiably seeks attorneys £

fees relating
to hours spent in unsuccessfully attempting to secure the relesase

of Fhe third document which this Ccurit and the Circui
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found to be properly withheld.




Finally, plaintiff would have the Court double the amcunt he
fequests as a bonus. To do so would be to give weight a seond time
the same factors which plaintiff argues should be considared in
establishing his héur‘/ rate. A 1008 bonus would result in a

windfall for Dlalntlf - PM%

Z. Background

On September 4, 1975, plaintiff brought this TOIA action to
obtain the release of threeVWarren Commission transcripts of execu-
tive sessions: eleven pages of the transcript for January 21, 1964,
and the entire transcripts for May 19, 1964 and June 23, 1964,

At the request of the Central Intelligence Agency ("CIA"), the
Archives withheld the January 21 and June 23 transcripts under Exemp-—
tions 1, 3 and 5 to the Freedom of Inrormatlon ACti 5 Q " o
(1), (b)(3) and (b)(5). Those transcripts COﬂtalé lnfgw giion
about Soviet defectors which the CIA had provided to tha wWarren

Commission. On its own initiative, the Archives withh2ld the !av 19

transcript under Exemptions 5 and 6 to the Freedom of Information

u
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Act, 5 U.S.C. §552(b){5) and (6). That transcript involwves
possible discharge of Warren Commission employees as a rasult of
allegations about their personal lives. See, Defendant's Mozion
for Summary Judgment, filed March 26, 1976.

On the basis of affidavits filed by the CIA, this Court rulsd
that the January 21 and June 23 transcripts were privileged from dis-
closure under Exemptibn 3. On the basis of an in camera inspection,
this Court ruled that the May 19 transcript was privileged from
disclosure under Exemption 5., Order, filed March 10, 1577.

Plaintiff appealed this Court's decision. Weisbarg v. GS3,

App. Docket No. 77-1831. All of the briefs were filad as of
February 22, 1978. However, on that date the plaintiif also

attempted to file a fifty page addendum with his replv sriel con-




sisting entirely of extra-record material which allegedly proved his

contentions regarding the transcripts of January 21 and June 23.

government opposed plaintiff motion to file the reply brief and

's
moved to strike bezause theqeét

was improperly before the Circuit Court; bscause it was a

classic example cof triple, perhaps quadruple hearsay, which could not

have been properly brought before this Court on a Rule 60(b) motion

to ask consideration of newly discoverad evidence; and because
it was irrelevant. See, Appellee's Motion to Strike, filed
March 2, 1978, and Appellee's Response, filed Marcn 17, 1578.

On March 31, 1978, the Circuit Ccurt ordered that plaintiff

move this Court for a new trial. Plaintiff moved for a new trial on
April 18, 1978, Plaintiff's challenge to the government's previously

filed affidavit of Charles I. Briggs, Chief, Infcrmation and Services

Staff, Directorate of Operations, CIA, was based on information

in a magazine article, a book and a newspaper clipping--all attached

to an affidavit of plaintiff. Not only was the information unsworn

and rife with hearsay problems, but it was irrelevant to the pro-

ceeding. See, Defendant's Opposition to Plaintiff's Motion for a

h

iled a motion

Fh
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New Trial, filed April 24, 13578. Plaintiff also
to hold Mr., Briggs and government counsel in contempt, and
sought to depose Mr. Briggs. "Government counsel opposed the
motion and moved to quash the depcsition subposna. On May 12,
1973, tnis Court rejected all of plaintiff's motions and quashed-

the subpoena. This Court once again foung that the January 21

§552(b) (3}).

v. GSA, App. Docket

Plaintiff once again appzalad.
No. 78-1731. 1In the Circuit Court, YNos. 77-1831 and 78-1731 were
consolidarad. On September 11, 1978, plaintiff filed his op=

brief in the Circuit Court challenging this Court's refusal to

grant a new trial.

tra-record material,ia tagazine article,
7
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At this point, events occurred which ‘were independent of
and unrelated to this action. Those events resulted in the
release of the January 21 and June 23 transcripts to plaintiff.
On September 15, 1978, the House Committee on Assassinations
LKUD summarized a report dealing Yith the Soviet defector Yuri Nosenko.
ﬁgﬁbﬁ See, Affidavit of Robert E. Owen, Exhibit 1, attached. Bacause

% this report was based upon classified information which the CIA had

v —
(A.% provided to the Committee under a pledge of confidentiality, it was
LV :
o submitted to the agency for prior clearance before public release.
The Director of Central Intelligence reviewed the repcrt within
two days of receipt and agreed to declassify the draft. The =
Director also made Mr. John Hart, an expert in Soviet intelligence
,and counter-intelligence, available to testify beforas the
v
%ing'Committee. A'partial transcript of the hearings at which the
Pl

g“” report was summarized and at which Mr. Hart testified is attached
to the Owen Affidavit.
As a result of the Director's decision concerning the scope

of the disclosures to be made at the September 15 hearing, and
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on its own initiative, the CIA conductad a classificacicon r
on September 22, 1978 of the January 21 and Junes 23 transcri?ts.
On October 11, 1978, the CIA informed the Department of Justice
that, in view of the testimony given at the hearing, the agency

no longer deemed it appropriate to withhold the transcripts

Owen Affidavit, Exhibit D.

On October 12, 1978, the General Sarvices Administratiocn inZformed
the Department of Justice that it had withheld the transcripts of
January 21 ‘and June 23 solely at the reguest of the CIia and that it

had no independent reason to contest disclosure. The GSa , howaver,

&

inform the Department that it would continue to withhold the Malr 19

D

transcript. Exhibit 2, attached. On October 15, 1973, plainti

appeal relating to the transcripts which wers releasad.




On January 12, 1979, the Circuit Court dismissed as moot that
portion of the appeal in No. 77-1831 relgting to the January 21 and
June 23 transcripts, and tha entire appeal in No. 78-1731.

On March 15, 1979, the Circuit Court concluded that the May 19,
1964 transcript was properly withheld. WNevertheless, the Circuit
Court granted plaintiff cosizs in that Court and deniad the government
its costs on April 12, 1979. The government immediately moved for
raconsideration. The Circuiﬁ Court has taken no action to date
on the government's April 24, 1979 motion for reconsideration

of the award of costs.

IT. Argument

The Freedom of Information Act, as amended, 5 U.S.C. §552(a) (4) (),

provides that:

The Court may assess against the United States
reasonable attorreys fees and other litigation
costs reasonably incurred in any case under
this section in which the complainant has sub-
stantially prevailad (emphasis supplied).

Clearly, the threshold gquestion is whether a plaintiff requesting fees

has "substantially prevailed." Cox v. Department of Justice, App.

Docket No. 78-2267 (D.C. Cir. June 11, 1879) (slip op. attachsd as
Exhibit 3). The next ingquiry, assuming the plaintiff has
substantially prevailed, is whether the Court should exercise

its discretion to make an award of attorneys fees. The statute is
clear that the Court "may" award fess--it is not requirsd, however,
to make such an award. The Court of Apneals for this Circuit has

specified factors which the District Court should consider in

determining whether to exercise its discretion to award fees. Nation-

wide Bldg. Maintenance Inc. v. Sampson ("Mationwide"), 595 F.2zd

76% (b.C. CGir. 1977).

Only if the District Court determines that plaintiff has

'substantially prevailed" and that an award should pe made does the

quastion of amount of fees become relavant. The statute only providss
S » 4 -
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for 'reasonable attorneys fees.' Plaintiff's request for fzes must
tharefore be assessed in light of the factors enumeracted by the

Court of Appeals for this Circuit in National Treasury Emplovees

9
Union v. Nixon, 521 F.2d 317, 322 (D.C, Cir, 1975) and in Evans v.

Sheraton Park HoteL, 503 F.2d 1977 (D.C. Cir. 1974).

A, Plaintiff Has Not Substantially Prevailed and is not
Eligible for Attorneys Fees., 5 U.S.C. §552(a) (%) (E).

L, The Defendant Properly Withheld ths May 19, 1964
Transcript. )

This Court's holding, following an in camera review of the
May 19 transcript, that the defendant properly withheld the document
under Exemption 5, 5 U.S.C. §552(a)(5), was affirmed on appeal by the

Circuit Court on March 15, 1979. 'Unquestionably, plaintiff did

not prevail and is not eligible for an award of either attorneys
fees for services rendered or costs incurred as to this issue.

Ward v. Postal Rate Comm'n, C.A. No. 77-0145 (D.D.C. June 27,

1979) (Gessel, J.)(attached as Exhibit 4); 5 U.S.C. §352(a)(4)

(E); Rule 54(d), Federal Rules of Civil Procadure.

2= Tha Defendant Released the January 21, 1964 and
June 23, 1964 Transcripts as the Result of a
Declassification of the Information Contained in
Them Which Was Totally Independent oI Plaintiff's
Efforts in this Litigation.

Defendant agrees with plaintiff that the standard for determining
whether plaintiff '"'substantially prevailed" is set forth in Vermecnt

ey

Low Income Advocacy Council, Inc. v. Usery ("Vermont Low Income'),

546 F.2d 509, 513 (2d Cir. 1976). To obtain an award of attcrneys

fees in a FOIA action, plaintiff at a minimum wmust show (1) that :Fb
the prosecution of the action could reasonably have baen regzarded ‘fs
as necessary and (2) that the action had substantizl causative q~d;
effect on the delivery of thes informatica. Id. That standard has [Lt:zZ$

peen adopted in this Circuit. Cex v. Nixon, supra, slip op. at 7;

<

[92)

, 138

Cunes v. Rumsfeld, 553 F.2d 13% (D.C. Cir. 1977); Uationwide,




supra at 714. The parties disagree as to the application of the
supra 2

standard. Clearly, the application of the two pronged test in this
case leads to the inevitable conclusicn that plaintiff did not

B
"substantially prevail."

In Vermont Low Income, the Second Circuit affirmed the District

Court's denial of attorneys fees because the release of documents
was not the result of plaintiff's efforts--the result ''was not one

had withheld legal acticn."

—

whit different than if VLIAC [plaintiff

Id. at 514-15. In Vermont Low Income, plaintiff, a representative
of low-income, unemployed and underemployed persons, sought certain
evaluations of apple growers' efforts to recruit domestic labor.
Wnile plaintiff's administrative appeal was peanding, the agency
notified plaintiff that the file had not been located by the
Department of Labor in Washington. Nevertheless, plaintiff filed
suit on November 12, 1975 against the Department of Labor. On or
about December 16, 1975, the plaintiff's attorney was notified by
telephone that the Solicitor would grant the administrative appeal
then pendingl On December 17, 1975, the plaintiff moved Zor

set for hearing, the defan-

w

surmary judgment. Before the motion wa
dant supplied the records with deleticns under 5 U.S.C. §552(b)(8).
The District Court concluded that the suit was not the cause of the

delivery of the information. The Second Circuit upheld the District

Court's judgment, noting that judgment is not an absolute preraquisita

to an award of fees. 1Id. at 513.

Defendant agrees with plaintiff herein that judzment in favor
of plaintiff is not the sole factor tc be considered in determining
whether plaintiff ''substantially prevailed." Under certain

ircumstances, if the govermmant acts to moot a case by supplying
the requested documents after incepcion of litigation, an award 2%

e. Se 415 F. Supp.
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fees may be approori

this Court found'chat

piainciff had unsuccessfully tried for chree years te obtain informa-

tion from the FBI which was withheld on the basis of Exempcion 7. It
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was significant, the Court noted, that the documents wers released

within a few weeks of the filing of the Court acticn. Id. at 205,
9
The Court found a causal relation between plaintiffis efforts in

litigation and the release of the documents in guestion. Sees alsco,

Cuneo v. Rumsfeld, supra, at 1365,

More recently, however, the Circuit Court has statzd t
of requested information after the FOIA court acticon has been filed
does not necessarily mean that plaintiff has "substanzially prevailed.”

Cox v. Nixon, supra, at 7. The plaintiff must show something more

than post hoc, ergo propter hoc. Id. He must comply with the

Vermont Low Income standards. "Whether a party has made such a

showing is a factual determination within the province of the

District Court to resolve." Id. The Cox v. Nixon holding was
recently applied by this Court. Baez v. CIA, C.A. No. 76-192C (D.D.C.
July 31, 1979) (Sirica, J.) (attached as Exhibit 5). Plaintiff hsrein

has not made the necessary showing. He has done nothing mor2 than

demonstrate that the January 21 and June 23, 1964 tran

released while an appeal of a judgment Favorable te
was pending.
S In this case, plaintiff cannot demonstrates that prcsscution

\ - P B . o - s i .
( of this action was necessary or that this action had substantial

cripts. On March 21, 1977 this Court held that the January 21 and
June 23 transcripts were properly withheld under Dxempiion 3.

Court reconsidered its decision twice and came to the same con-
clusion. See, Orders, dated June 7, 1977 and

&@; .

As set forth in the Affidavit cf Robert E. Cwen, Informaticn

Review Officer, Directorate of Operations, C
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was declassified at the reguest of the Selac

Assassinations cf the House of Representatives

Some of that same information was contained ia the transcripis o




January 21 and June 23. Afcer the information requested by the
Committee was declassified, an immediate review of the transcripts
was undertaken to determine whether the transcripts plaintiff
. ]
wanted were still exempt from disclosure under Exsmptions 1 and 3.
.

The CIA acted on its own initiative in making the review. The

result was that the CIA detefmined further withholding of theose two

\\d
‘Q 2 .
;%e Cranscripts was not warranted. The transcripts were raleased within
2 = .
A\ < .
. s3a month of the declassification of the information for the Committee.
23%
< hxd . n
:; §§§= This case is analogous to Vermoat Low Income. There excusable
-
P
< delay in procassing the administrative aspeal resulted in disclosing
the requested information after a district court action was filed.
See also, Nixon v. Cox, supra; Baez v. CIA, suora. Here, a
I

nw  Congressional Committee requested the CIA to declassify information

YW
\$¢N¢’ the result of which was to cause the release of the transcripts

ywb in question. In both cases, the efforts of the plaintiffs did not
i contribute to or cause the disclosure of documents.
The facts-in this case are much stronger than those in Vermont
; Lov Incomz. Normally, classified information is automatically and
and gradually declassified. After certzin intervals of time a
lower classification is assigned to a par:ticular deocument. Implicitc
in this process is that over a2 period of time the reasons for
retaining a classification erode. If a persistant reguestor. of
classified information keeps z court action alive long enough, the
information may ultimately be released in th2 normal course of
events without regard to the requestor's =fforts. This is whnat
tizw happened in this case. The plaintiff hersin caused substantial
Nﬁ;( delays in litigating this case which kept the case alive and
§;¢L precluded cthe Circuit Court from rendaringz a decision befcora
| Seprember, 1973

For example, after this

went up on appeal, both parctie

1973. At that time, plainci
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brief material which was outside th2 record. The government promptly

moved to strike. The Circuit Court agreed that such material had to
pe considered in the first instance in the trial court and direciad

plaintiff to make Ais motion in this Court. When plaintiff moved for
a new trial based on newly discovered evidence, his newly discovered
evidence was a magazine article, a book, and a newspaper clipping.
This Court denied the motion for a new trial and plaintiff again
appealed. The whole episode took from February until August, 1978.
This is just one example of delay caused by plaintiff which kept the

case alive until Septembex, 1978. Such dilatory efforts should not

be rewarded by payment of attorneys fees. Plaintiff's efiforts were

e ity

not a cause of the release of the transcripts in Octobsr, 1978.

B. This Court Should Not Exercise Its Discretion to Award
Attornevs fees,

Nationwide requires, at a minimum, the analysis of fcur factors

LN

C;? in determining whether attorneys fees should be awarded: (1) the

benefit to the public from the release of the information; {2) the

L

commercial benefit to plaintiff; (3) the nature of nis interest in

l the information sought; and (4) whether the government's withholding

%

of documents had a reasonable basis in law.

=

Assuming without conceding that plaintiff "substantially pre-

vailed," an analysis of the factors in Yationwide must be undertaken.
In connection with the first criterion, plaintiff contends that he
acted as a private attorney general and made available to the public
the information in the January 21 and June 23 transcripis as scon as
it was released to him. Plaintiff igncres the fact that the infcrma-
) tion released was already within the public domain when he raceived
Jbb the documents. The information had been released in large measure
Jp in testimony to the Congressional Committee a few weeks beicre.
Under tha second criterion, plaintiif claims entitlement to
foes because he did not seek the informaticn for commercial prefit,

out to benefit the public by providing information which was

- = Sanin s s
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newsworthy. He alleges he has received no commerical benefit. Under
the third criterion, plaintiff claims entitlement to fees because

"scholarly,

his interest in the transcripts was "His approach has
Bl

been serious, scholarly and public-interest oriented" which sets him

apart "from a legion of sensatiocnalists and self-seekers who have

endlessly exploitad this gredt tragesdy." Memorandum in Support of

c

Plaintiff's Motion for Attorneys Fees, at
If this Court is predisposed to award fees, the defendant would

request that limited discovery bs permitted to determine the use

which plaiﬁtiff has put the released information and the extent to

which he has benefited financially from it. It is unclear from the

recard whether plaintiff's interest is merely scholarly or whether
he is a part of the "legion.'" Plaintiff has in the past published
books based on information cbtained through FOIA. Affidavit of
Lesar, at 10-11, §27. 1If plaintiff has derived commerciél benafit
rom the information obtained, it is relevant to inquire into the
nature and extent of that benefit in connection with this Court's
datermination of attorneys fees.

The last criterion is whether the government had a reasonable
basis in law for withholding the requested information. To satisfy
the ''reasonable basis in law' requirement a court need not find that

the information withheld was in fact exempt. Cunzo v. Rumsfeld,

553 F.2d 1360, 1365 (D.C. Cir. 1977). TWhnhere, as here, this Court
found the January 21 and June 23 transcripts exempt under Exemption
3 on threse separate occasions, there was clearly a ''reasonable
basis in law" for withholding the documants until September, 1973
wnen the information was declassified for use by the Conzraessional
Commitcee. Significantcly, the agency on its own initiacive
immediately reconsidered its withholding of ths two documents once

che information was declassified for the Committea. Within a

“




- 12 -

Considering the above analysis of the MNationwide factors and

the current state of the record, this Court should not exercise

its discretion to ;yard attorneys feess,

C. Plaintiff's Request for Attorneys Fees is Unreasonable.

Plaintiff requests $85 an hour for approximately 340 attornay-

t
3,580.

o

hours spent on this case since 1975. This amounts o 2
Plaintiff, however, requests a 100% bonus. Plaintiff's actual
request therefore is for $170 per hour.

The burden of proof to establish a claim for fezs is on the

applicant. Merola v. Atlantic Richfield Co., 493 F.2d 292, 295 (3xd

Cizr, 1974). In assessing an amount for '"reasonable'" attorneys fees,
this Circuit has required application of a four factor test.

National Treasury Employees Union v. Nixon (''NTEU"), 521 F.2d 317

(D.C. Cir. 1975) citing Lindy Bros. Builders Inc. v. American Radiator

and Standard Sanitary Corp. ('Lindy I'), 487 F.2d 161 (34 Cir. 1273).

d
The market value of the attorney's services must be established by
determining the number of hours spent, the reasonable rate per hour,
and then mulitplying the two factors together. The resulting figure
may then be adjusted upward or downward to reflect two other factcrs--

and the guality oZf

[« N

the contingent nature of the services performe

those services, Id; accord, Gruin v. International House of Pancaxes,

513 F.2d 114, 128 (8th Cir.) cert, denied 423 U.3. 854 (1975); Cizy

of Detroit v. Grinmell Coro., 495 F.2d 448, 473 {24 Cir

Prior to NTEU, this Circuit had listed other criteria tc
be considered in analyzing reasonable attornays fees: time and labor
required; novelty and difficulty of the questions; skill reguired to
perform the services; preclusion of other emplovment; customary fee;
time limitations imposed by the client or circumstances; amount

involved and results obtained; experience, reputation and ability

i
f
i
:
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of attorney; undesirability of case; nature and professional relation-

ship with the client; awards in similar cases.
Park Hotel, 503 F.2d 177, 188-89 (D.C. Cir.

. 2
must be conmsidered in assessing the concinge

performed and the quality cf those service

1.

Attorney fox

reasonable hourly

Evans v.

Shera

ton

1974) .

wm

Thase criteria

Plaintiff's Attorney has not Substantiated his Claim
to $85 per hour.

rate in 1975,

1978,

1977, 1978 or 1979.

plaintiff has not submittad any evidance as to his

Clearly,

his billing rate at the time services were randaraed is an essential

element in calculating his hourly rate.

that $85 an hour is appropriate because of "his experience in

handling FOIA matters' and because of

attorney services in the Washington, D.C. aresa."

—
i

e "prevailing rates for

Memorandum in

Support of Plaintiff's Motion for Attcrnevs Feas, at 12.

Tais

admission that the rate suggested is based on current rates in

i

Attorney Lesar merely states

s an

Washington--not on his rates and without regard to his races when the

services were offeraed.

2.

5, 5 U.S.C. §552(b)(5), was affirmed on

¥ o
L

u

[

0

tiff does not distinguish between attornew hour
g

the wichholdi

Plaintiff's Attorney ha
by Including Those for

with the Challenge to the
1964 Transcript.

the Number
adered in Connection

ding of

t

he

of Hours

Masy

.
iy

19,

stion that plaintif

ng of this document in th

£ prevailed on this issue.

tor the District of Columbia Circuic on March 15,

the Circuit Court

1979.

m
2

3
H
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under FOIA and the Privacv Act that attorneys fees should not be awarded
for hours spent on an issue on which the plaintiff did not prevail,

Ward v. Postal Rate Comm'n, C.A. No. 77-0145 (D.D.C. June 27, 1979)

(Gesell, J.) (Attached as Exhibit 4).

The Court should not award any fess for attorney hours spent

issues became moot. This means that hours recorded by Attorney Lesar
in Exhibit 2 to his Affidavit for the following dates should be
disregarded: 10/20/78 (1 hour); 10/21/78 (1 hodr); 10/24/73 (1 1/2
hours); 10/25/78 (11 1/2 hours); 10/26/78 (8 hours); 2/12/79 (3 hours);
2/12/79 (4 hours); 2/13/79 (2 hours); 2/15/79 (2 hours); 2/16/79 (2 1/2
hours) ; 2/17/79 (2 hours); 2/29/79 (1 1/2 hours); 3/2/79 (4 hours); h
3/3/79 (1 3/4 hours); 3/4/79 (¢ 1/2 hours); 3/5/79 (3 1/6 hours)-—for

a total of 55 5/12 hours.

Additionally, attorney hours spent on the Exémpticn 5 issus raised
by the May 19, 1964 transcript prior to the dismissal of the cther
issues in the case must be daducted from the 340 hours for which
Attorney Leéar seeks compensation. The Cour% should cuhk the numzar
of attorney hours in half: This case involved only two legal issuss
whether the May 19, 1964 transcript was properly withheld pursuant to
Exemption 5 or 6 and whether the January 21 and June 23, 1964
transcripts were properly withheld under Exemption 2 or 1. Eccordingly,
plaintiff's request for fees for approximately 340 hours should be
reduced by 55 1/2 hours--to 284 1/2--and then cut in half--to 142

1/4 hours.

3 Plaintiff has Erroneously Calculatsd his Risk of
Non-Compensation.

The analysis of plaintiff's attorney suggests that his onlv source
= n

for fees would be the government if plaintiff "substantially prevailad.

Inplicit in his analysis is that there was no fee agreement bectwaen







