
  

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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HAROLD WEISBERG, : | 

Plaintiff, 

Civil Action No. 75-1448 
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86
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GENERAL SERVICES ADMINISTRATION, : 

Defendant 

MOTION FOR AWARD OF ATTORNEY 
FEES AND OTHER LITIGATION COSTS   | 

Comes now the plaintiff, Mr. Harold Weisberg, and moves the | 
| 

‘Court, pursuant to 5 U.S.C. § 552(a) (4) (E) for an award of attor- 

mey's fees in the amount of $28,560. 
\ 

| Pursuant to 5 U.S.C. § 552(a) (4) (EZ), plaintiff further moves | 
| | 
ithe Court for an award of “other litigation costs” in the amount of. 

| $1,438.41. | | 
| For the reasons set forth in the Memorandum of Points and 

Authorities attached hereto, plaintiff further moves the Court to 

jiincrease the award of attorney's fees and the award for "other lit- 
| 
| 

| 
{ 

| 
| 

igation costs” by 100%. 

Affidavits by Harold Weisberg and James H. Lesar in support   
of this motion are attached hereto. 
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Respectfully submitted, 

  

JAMES H. LESAR 

910 16th Street, N.W., #600 
| Washington, D.C. 20006 
| Phone: 223-5587 
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Attorney for Plaintiff    
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

eo ee eee eee ee eee oe owe ee woo ee Bee eo eo oO 

HAROLD WEISBERG, 

oo
 

0 

Plaintiff, 

Vv. : Civil Action No. 75-1448 

GENERAL SERVICES ADMINISTRATION, 

Defendant 

eeeos eee ee eee eee eevee es eee esse ec eevee 

MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

This case arises out of plaintiff's Freedom of Information Act 

("FOIA") suit for the disclosure of two entire Warren Commission 

executive session transcripts and eleven pages of a third. Ina 

letter to Mr. Weisberg dated June 21, 1971, the National Archives 

asserted that the May 19, 1964 transcript was being withheld under 

exemptions 1 and 6; it also claimed that the June 23, 1964 tran- 

script and the eleven withheld pages of the January 21, 1964 tran- 

script were protected by exemptions 1 and 7. (Exhibit 1) 

When Mr. Weisberg renewed his request in 1975, the Archives 

dropped its exemption 1 claim for the May 19 transcript, reasserted 

the exemption 6 claim, and added an entirely new exemption 5 claim. 

With respect to the January 21 and June 23 transcripts, the Archives 

initially added an exemption 5 claim but did not mention the exemp- 

tion 7 claim it had invoked in its 1971 letter to Weisberg. (Exhib- 

it 2) However, when Weisberg appealed, the Archives invoked exemp- 

tion 3 for the first time. (Exhibit 3) The statute said to spe- 

cifically require that these transcripts be withheld under exemp-    



  

tion 3 was 50 U.S.C. § 403(d) (3), which provides that: 

- + . the Director of Central Intelligence 
shall be responsible for protecting intelli- 
gency sources and methods from unauthorized 
disclosure: 

By its order of March 10, 1977, this Court awarded summary 

judgment on behalf of the GSA with respect to all three transcripts 

On the basis of it in camera inspection, the Court found that the 

May 19, 1964 transcript was exempt because "it reflects delibera- 

tions on matters of policy with respect to the conduct of the War- 

ren Commission's business. These discussions are not segregable 

from the factual information which was the subject of the discus- 

sion." With respect to the January 21 and June 23 transcripts, the 

Court found only that it appeared that the GSA was entitled to sum- 

Mary judgment “on the basis of exemption 3 of the Freedom of Infor- 

mation Act." (Exhibit 4) Subsequently, by order dated June 7, 

1977, the Court amended its March 10, 1977 order to read as 

follows: 

The statute relied upon by Defendant as 
respects Exemption 3 is 50 U.S.C. § 403(d). 
That this is a proper exemption statute is 
clear from a reading of Weissman v. CIA, No. 
76-1566 (D.C.Cir. Jan. 6, 1977). The agency 
must demonstrate that the release of the in- 
formation can reasonably be expected to lead 
to unauthorized disclosure of intelligence 
sources and methods. Upon such a showing, the 
agency is entitled to invoke the statutory pro- 
tection accorded by the statute and Exemption 
3. Phillipi v. CIA, No. 76-1004 (D.c. Cir. 
Nov. 16, 1976). On the basis of the affida- 
vits filed by the Defendant it is clear that 
the agency has met its burden and summary 
judgment is appropriate. (Exhibit 5) 

Weisberg took an appeal from the Court's orders,-and this be- 

came Case No. 77-1831 in the Court of Appeals. While this case 

was pending in the Court of Appeals, Weisberg obtained new materi- 

als which undermined the credibility of the affidavits which the 

GSA had filed in support of its national security claims in dis- 

trict court. When Weisberg sought to bring these materials to the    



  

attention of the Court of Appeals by attaching them to his Reply 

Brief, it directed him to file a motion for a new trial in the dis- 

trict court. When this Court denied Weisberg's motion for a new 

trial on the grounds of newly discovered evidence, Weisberg took a 

separate appeal from this order. This second appeal became Case 

NO. 78-1731 in the Court of Appeals. On Weisberg's motion this 

second case was consolidated with the earlier appeal, Case No. 77- 

1831. 

On October 16, 1978, the day on which the GSA's brief was due 

to be filed in Case No. 78-1731, the GSA made copies of the January 

21,and June 23 transcripts avaible to Weisberg. On that same date 

it moved to dismiss Case No. 78-1731 in its entirety, contending 

that the disclosure of the transcripts mooted all issues in that 

case. In addition, the GSA also contended that Case No. 77-1831 

had been rendered moot with respect to all issues pertaining to the 

January 21 and June 23 transcripts. By order dated January 12, 

1979, the Court of Appeals granted GSA's motion. However, the 

Court of Appeals ordered this Court to vacate its prior orders con- 

cerning those transcripts and stated that: "The District Court 

may still consider any post-dismissal matters, upon motion, as the 

District Court deems appropriate." (Exhibit 6) 

The only issues remaining before the Court of Appeals were 

those in Case No. 77-1831 which pertained to the May 19 transcript. 

That case was argued before the Court of Appeals on February 13, 

1979. Subsequently, by order dated March 15, 1979, the Court of 

Appeals affirmed the decision of this Court with respect to the May 

19 transcript "for the reasons stated by the District Court.” 

(Exhibit 7) 

Given the fact that plaintiff has obtained two of the three 

transcripts he sought after lengthy and arduous legal proceedings, 

plaintiff contends that he is entitled to an award of attorney fees    



  

and costs as provided by statute. 

ARGUMENT 

iT. PLAINTIFF QUALIFIES FOR AN AWARD OF ATTORNEYS' FEES BECAUSE 
HE HAS "SUBSTANTIALLY PREVAILED” IN THIS LITIGATION 

The Freedom of Information Act, 5 U.S.C. § 552(a) (4) (E), pro- 

Vides: 

The court may assess against the United 
States reasonable attorney fees and other 
litigation costs reasonably incurred in 
any case under this section in which the 
complainant has substantially prevailed. 

In order to qualify for an award of attorney fees and costs 

lander this section, a complainant need not obtain an actual judg- 

ment in his favor as to some or all of the materials sought. Ver- 

mont Low Income Advocacy Council, Inc. v. Usery, 546 F. 2d 509 

(C.A. 2, 1976). The fact that the government, after commencement 

of the litigation, acts to moot it by supplying the requested docu- 

ments, does not preclude the recovery of attorney fees and litiga- 

tion costs. Kaye v. Burns, 411 F. Supp. 897 (D.C.N.Y. 1976). The 

cases arising in the District of Columbia Circuit support this view: 

  

Cuneo v. Rumsfeld, 553 F. 2d 1360 (D.C.Cir. 1977); Goldstein v. 

Levi, 415 F. Supp. 303 (D.D.Cc. 1976). 

Plaintiff has obtained two of the three transcripts he sought 

in this lawsuit. After the Court of Appeals issued its March 15, 

1979 order in Case No. 77-1831 affirming this Court's decision that 

ithe May 19 transcript is protected by exemption 5, the GSA filed a 

bill of costs pursuant to Federal Rule of Appellate Procedure 39. 

Weisberg opposed an award of costs to GSA and filed his own motion 

for an award of costs in both Case No. 77-1831 and Case No. 78-1731 

on the grounds that he had "substantially prevailed" when the GSA 

had belatedly provided him with the January 21 and June 23 tran- 

scripts rather than risk an adverse decision in the Court of Ap-    



  

peals. Although GSA strongly opposed an award of costs to Weisberg 

and claimed that he had not "substantially prevailed," on April 12, 

1979, the Court of Appeals issued an order which. decreed that 

“costs in the amount of $492.54 are awarded in favor of appellant 

and taxed against appellee." (Exhibit 8) In view of this order, it 

is apparent that plaintiff has “substantially prevailed" in this 

action and therefore qualifies for an award of attorney fees and 

litigation costs under 5 U.S.C. § 552 (A) (4) (E). 

Il. THIS COURT SHOULD EXERCISE ITS DISCRETION TO AWARD ATTORNEY 
FEES IN THIS CASE 

The provision for a discretionary award of attorneys' fees in 

Freedom of Information Act cases was added when the Act was amended 

in 1974. The Senate Report on the 1974 Amendments describes the 

purpose of the attorneys' fees provision as follows: 

Such a provision was seen by many witnesses as 
crucial to effectuating the original congres- 
sional intent that judicial review be available 
to reverse agency refusals to adhere strictly 
to the Act's mandates. Too often the barriers 
presented by court costs and attorneys’ fees 
are insurmountable for the average person re- 
questing information, allowing the government 

- to escape compliance with the law. "If the 
government had to pay legal fees each time it 
lost a case," observed one witness, "it would 
be much more careful to oppose only those areas 
that it had a strong chance of winning.” 
(Hearings, Vol. I, at 211) 

The obstacle presented by litigation costs 
can be acute even when the press is involved. 
As stated by the National Newspaper Association: 

An overriding factor in the fail- 
ure of our segment of the Press to use 
the existing Act is the expense connected 
with litigating FOIA matters in the courts 
once an agency has decided against making 
information available. This is probably 
the most undermining aspect of existing 
law and severely limits the use of the FOI 
Act by all media, but especially smaller 
sized newspapers. The financial expense 
involved, coupled with the inherent delay 
in obtaining the information means that 
very few community newspapers are ever go-    



ing to be able to make use of the Act 
unless changes are initiated by the 
Committee. (Hearings, Vol. II at 34) 

The necessity to bear attorneys" fees and court 
costs can thus present barriers to the effective 
implementation of national policies expressed by 
the Congress in legislation. 

* * * 

The bill allows for judicial discretion to de- 
termine the reasonableness of the fees requested. 
Generally, if a complainant has been successful 
in proving that a government official has wrong- 
fully withheld information, he has acted as a 
private attorney general in vindicating an im- 
portant public policy. In such cases it would 
seem tantamount to a penalty to require the 
wronged citizen to pay his attonreys' fee to make 
the government comply with the law. S. Rep. 93- 
854, 93d Cong., 2d Sess. 17-19. ("Senate Report") 

The attorneys' fees provision in the Senate bill to amend the 

Freedom of Information Act contained four criteria to guide a court 

in making its decision whether to award attorneys' fees: (1) the 

benefit to the public, if any, deriving from the case; (2) the com- 

mercial benefit to the plaintiff; (3) the nature of the plaintiff's 

interest in the records; and (4) whether the agency's withholding 

nad a reasonable basis in law. Senate Report, at 19. 

However, these specifically enummerated criteria were deleted 

\lerom the final version of the bill. The Report of the House-Senate 

conferees explained: 

By eliminating these criteria, the canferees 
do not intend to make the award of attorney 
fees automatic or to preclude the courts, in 
exercising their discretion as to awarding such 
fees, to take into consideration such criteria. 
Instead, the conferees believe that because the 
existing body of law on the award of attorney 
fees recognizes such factors, a statement of the 
criteria may be too delimiting and is unneces- 
sary. H.R.Rep. No. 93-1380, 93d Cong., 2d Sess. 
10 (1974). (Hereinafter "Conference Report") 

While it is obvious that Congress intended the courts to exer- 

cise their discretion more liberally than would have been allowed 

under the Senate criteria, it is also readily apparent that, even 

under those more restrictive criteria, plaintiff is entitled to an 

award in this case.      



  

First, by initiating this lawsuit and forcing the GSA to com- 

ply with the Freedom of Information Act, Weisberg has acted as a 

private attorney general vindicating the strong Congressional com- 

mitment to a national policy of full disclosure. (See Senate Re- 

port at 19) As soon as the January 21 and June 23 transcripts were 

made available to him, Weisberg held a press conference at which he 

distributed copies of the transcripts to the news media and an- 

swered questions concerning their significance. As a result of 

these disclosures the public learned, inter alia, that the Warren 

Commission had failed to make an investigation that it should have 

made of a Soviet defector's information concerning Lee Harvey Os- 

wald, the alleged assassin of President Kennedy. (See Exhibit 1 to 

the attached affidavit of James H. Lesar, an article which appeared 

in the October 19, 1978 issue of the Washington Post) Thus, Weis- 

berg meets the first criterion under which, the Senate Report 

stated, "a court would ordinarily award fees . . . where a newsman 

was seeking information to be used in a publication... ." (Sen- 

ate Report at 19) 

The second criterion, which counsels against an award of fees 

to those who commercially profit from the disclosure, does not ap- 

ply to journalists seeking information for the public, for the 

Senate Report expressly states that, "[flor the purposes of apply- 

ing this criterion, news interests should not be considered commer- 

cial interests." Id. at 19. In this instance Weisberg, while 

benefiting news interests by providing copies of these transcripts 

to them, could not and did not benefit commercially from the dis- 

closure. 

The Senate Report states that "[u]nder the third criterion a 

court would generally award fees if the complainant's interest in 

the information sought was scholarly or journalistic or public- 

interest oriented ...." Id. at 19. Weisberg's interest in the 

records he obtained is described by each of these qualifications.    



    

He is the foremost scholar of President Kennedy's assassination, 

having devoted the last 15 years of his life to this subject. He 

has arranged for his materials on the assassinations of President 

Kennedy and Dr. Martin Luther King, Jr., as well as some other 

subjects of historical interest, to be deposited in an archive at 

the University of Wisconsin-Stevens Point. His study of the assas- 

sination of President Kennedy has focused upon the deeply flawed 

performances of basic American institutions in response to the 

assassination. ‘His approach has been serious, scholarly, and 

public-interest oriented. It is an approach which has set him 

entirely apart from a legion of sensationalists and self-seekers 

who have endlessly exploited this great tragedy. 

The fourth criterion which the Senate bill would have had the 

courts consider is whether the agency's withholding had a reason- 

able basis in law, or whether it was intended to cover up embar- 

rassing information. Id. at 19. But even if an agency meets the 

reasonable basis requirement, attorneys' fees May still be awarded, 

for "{i]t is but one aspect of the decision left to the discretion 

of the trial court." Cuneo v. Rumsfeld, 553 F. 2d 1360, 1366 (D.c. 
  

Cir. 1977). Indeed, the Senate Report states that "newsmen would 

ordinarily recover fees even where the government's defense had a 

reasonable basis in law... ." Senate Report at 19-20. In this 

case Weisberg contends both that there was no reasonable basis in 

law for withholding the January 21 and June 23 transcripts and that 

these transcripts were suppressed for fourteen years because they 

contained information that was embarrassing to the United States 

government. Specifically, he asserts that although these tran= 

scripts were allegedly withheld on the grounds that their release 

would disclose intelligence sources and methods and thus jeopardize 

national security, "there never was any possibility that their re- 

lease to the public would result in the disclosure of any intelli-  


