IN THE UNITED STATES COURT OF APPEAL
CUI

S
FOR THE DISTRICT OF COLUMBIA CIRCUIT

HAROLD WEISBERG,

Plaintiff-Appellant

V. No. 77-13831
No. 78-1731
GENERAL SERVICES ADMINISTRATION, Consolicated

N s N N e N S

Defendant—-Appellee

APPELLEE'S MOTION TO EXTEND THE TIME FOR F

ITS BRIEF UNTIL SEVEN DAY S AFTER THE CCURT

RULES UPON ITS MOTION FOR PARTIAL DISMISSAL

OF THE APPEAL IN NO. 77-1831 AND FOR COMPLETE

DISMISSAL OF THE APPEAL IN NO. 78-1731 ON
GROUNDS OF MOOTNESS
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The Defendant-Appellee, the General Services Administration,
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respectfully requests this Court to extend the time

09

its brief until seven days after the Court rules upon the lMotilon

For A Partial Dismissal Of The Appeal In No. 77-1831 Ancé For A

Q

omplete Dismissal Of The Appeal In No. 78-1731 filed on this day.

i

n support of this motion, Appellee states as follows:
1. Appellee's brief is currently due on Ccfober 15, 1978.

Appellee has sought no prior extensions of time within which to

file that brief.

2. The sole issue presented in No. 78-1731 is whether

he Plaintiff-

ct

District Court abused its discretion in denying

Appellant a new trial on the issue of access to twoc documents

1

wnich had been withheld pursuant to Exemptions 1 and 3 o the

reedom of Information Act.

4



3. On October 11, 1978, the Central Intelligence Agency
informed‘the Department of Justice that the two documents had been
declassified and would be released to the Appellant as soon as
possible. On October 13, 1978, the General Services Administra-
tion, the Defendant-Appellee. in this action, informed the Depart-
ment of Justice that, in view of the CIA's éosition, it no
longer wished to contest the release of the documents.

L. As a result of these communications, the Department of
Justice has concluded that the appeal in No. 78-1731 is completely
moot and that no useful purpose would be served by continuing to
litigate the question of whether the District Court should hold
a new trial on the issue of access to documents which are now
publically available.

For the foregoing reasons, the Defendant-Appellee respectfully
requests this Court to extend the time for filing its brief in
No. 78-1731 until seven days after the Court acts upon its Motion
for a Partial Dismissal of the Appeal in No. 77-1831 and for a
Complete Dismissal of the Appeal in No. 78-1731.

Respectfully submitted,

s

LEONARD SCHAITMAYN, 202 739-3321

\ >
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LINDA M. COLE, 202 739-5327
Attorneys, Appellate Staff,
Civil Division,

Department of Justice,
Washington, D. C. 20530.




IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
HAROLD WEISBERG,
Plaintiff-Appellant
V.

GENERAL SERVICES ADMINISTRATION,

=
(@]
.

Defendant-Appellee

CERTIFICATE OF SERVICE

I hereby certify that on this 16th day of Octocber, 1978,

served the foregoing Motion to Extend Time upon counsel by mailing

a copy, postage prepaid, to:

James H. Lesar, Esquire
910 16th Street, N.W.
Suite 600

Washington, D. C. 20006

’%\\\\C <. TS

LINDA M. COLE, 202 73%-5327
Attorney for the Appellee,

Appellate Staff, Civil Division,

Department of Justice,
Washington, D. C. 20530



IN THE
UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,

Plaintiff-Appellant, :

V. : Case No. 77-1831
: Case No. 78-1731

GENERAL SERVICES ADMINISTRATION,

Defendant—-Appellee :

AFFIDAVIT OF HAROLD WEISBERG

I, Harold Weisberg, first having been duly sworn, depose
and say as follows:

1. I am the appellant in the above-entitled cases. I
reside at Route 12, Frederick, Maryland.

2. My prior experience includes that of investigative re-
porter, investigator and editor for the United States Senate,
and intelligence anlalyst. As an intelligence analyst I was
authorized to classify records at the "Secret" level.

3. I have read Appellee's motion to dismiss, as well as the
attachments thereto, including the letter by CIA General Counsel
Anthony A. Lapham dated October 11, 1978 and the letter by Acting
Archivist of the United States James E. O'Neill dated October 13,
1978. I have also read the June 23, 1964 Warren Commission execu-
tive session transcript and 11 pages of the January 21, 1964 which

appellee has just released after withholding them from me and the



American public for more than a decade under a claim that their
disclosure would endanger the national security.

4., Mr. Lapham's letter states that these records were
withheld "to protect intelligence sources and methods" and "be-
cause the documents were classified . . ." It does not state
that the alleged "intelligence sources and methods" were secret
or in any way not generally known. It does not state that the
records were properly classified.

5. Having read these transcripts, I state that based on
my knowledge and experience there never was any possibility that

their release to the public would result in the disclosure of any

intelligence source or method. The only content of these two
transcripts that might be alleged to be subject to classification
on this ground relates to the use of those who defect from an in-
telligence agency by the intelligence agency to which they defect.
There is no possibility of the "disclosure" of an "intelligence
source or method" in this because it has been common practice for
as long as there have been intelligence agencies. (A copy of the
June 23, 1964 Warren Commission executive session transcript is
attached hereto as Exhibit 1. Pages 63-73 of the January 21 tran-
script are attached as Exhibit 2)

6. On the same basis I also state that there never was
justification for classification of these records at any level.

There is no intelligence-related content of either record that

was unknown to the KGB or to subject experts. There is no "na-

tional security" content at all.



7. After this suit was filed in district court, the govern-
ment refused to confirm that Yuri Ivanovich Nosenko was the sub-
ject of the June 23rd transcript. As one of the many available
proofs of what has long been public about Nosenko, I attach a
Warren Commission staff memorandum entitled "Yuri Ivanovich No-
senko." (See Exhibit 3) It was declassified on April 7, 1975,
nearly six months before I instituted suit in district court for
the June 23rd transcript.

8. Having read the June 23rd transcript and this and other
Warren Commission staff reports, I state that there is no infor-
mation in this transcript relating to Nosenko that is not in the
staff reports. This is one of many available records which estab-
lish that the GSA and the CIA have known from prior to the filing
of this lawsuit and all during the time that both were making
false representations to the district court that both they were
withholding what was already in the public domain.

9. Having read the June 23rd transcript, I further state
that it contains no information relating to Nosenko that was not
made available to Edward J. Epstein for his book Legend, his maga-
zine articles and interviews and his extensive use on nationwide-
TV and other forums.

10. With respect to pages 63-73 of the January 21st tran-
script, the December 30, 1976 affidavit of Mr. Charles A. Briggs

of the CIA filed in this case states:



. . the matters discussed in the transcript
concerned tactical proposals for the utiliza-
tion of sensitive diplomatic techniques designed
to obtain information from a foreign government
relating to the Commission's investigation of
the John F. Kennedy assassination. The specific
question discussed concerned intelligence sources
and methods to be employed to aid in the evalua-
tion of information sought by diplomatic means.
In this instance, revelation of these techniques
would not only compromise currently active in-
telligence sources and methods but could addi-
tionally result in a perceived offense by the
foreign country involved with consequent damage
to United States relations with that country. A
more detailed delineation of the nature of the
intelligence methods and sources involved in this
document would, in effect, defeat the protective
intentions of the classification.

11. There was no statement by Mr. Briggs or any other
affidant used by the government in this case that the "intelligence
source or method" allegedly sought to be protected was secret or
unknown. The use of defectors by intelligence agencies is not

nor is the use of letters to governments. (See 424, infra)
secret or unknown/ Any representation to that effect would be
false. The CIA knew this. In fact, the CIA's own prior disclo-
sures to me revealed its use of KGB defectors in precisely the
manner it recommended to the Warren Commission. (For an example,
see Exhibit 4, which also bears neither a classification stamp nor
any indication that a classification stamp has been deleted.)

12. The House Select Committee on Assassinations heard testi-
mony about Nosenko on September 15, 1978. If the Committee's narra-
tive introducing that testimony is correct, there were only two KGB
defectors to the CIA at the time Nosenko defected. While there is

no certain that Peter Derjabin and Anatoli Golitsin are the two defec-

tors over whom, allegedly, the CIA withheld the January 21 transcript,



the readily available public information strongly suggests they
are.

13. Page 41 of Warren Commission Document 49 discloses
that Peter S. Derjabin is "an admitted former Soviet intelligence
officer." This was neither classified nor withheld by the FBI,
nor was the fact that he was an FBI sourée. The release of his
testimony before the Senate Internal Security Committee is re-
ported in a Los Angeles Times story printed in the Washington

Post of November 22, 1965. It dates his defection as 1955. Three

days earlier the Post carried his letter under the heading "Pen-
kovsky Papers Defended." His name in Anglicized to Peter Deriabin.
The first sentence of his letter discloses his CIA connection: "As

the translator of The Penkovsky Papers . . . Naturally enough,

he defended the authenticity of the manuscript. It has since been
established that he and the CIA created it.

14. It is well-known that Anatoli Golitsin is a Soviet KGB
defector. His name fits the spaces in Exhibit 4 from which the
typing is obliterated. The space in Exhibit 4 for the place from
which the defector defected fits "Finland," from which one of the
two defectors the CIA wanted to provide "information" to the War-
ren Commission did defect. According to Legend by Edward Jay
Epstein, Golitsin "defected to the CIA from Helsinki, Finland with
the rank of "a major in the First Chief Directorate of the KGB."
This conforms to the description of the defector whose name is

withheld from page 66 of the January 21 transcript, "fairly high



up in the KGB." Legend not only identifies Golitsin by name but
also gives his code name, "Stone." (See Exhibit 6) ﬂ
15. Whether or not Derjabin and Golitsin are the two de-
fectors referred to in the January 21 transcript, the fact that
this information and much more is publicly available about them,

including their use by the United States, means that on this basis

alone the claim to be protecting "intelligence sources and methods”
by withholding information pertaining to them is spurious. Then,
too, the KGB is only too aware of these defectors. What the CIA
has been withholding was not withheld from the KGB.

16. The Lapham letter gives as the reason for the CIA's
abandonment of its "previously claimed exemptions for the two War-
ren Commission transcripﬁs" in order "to protect intelligence
sources and methods" the fact testimony "has been given" before
the Select Committee on Assassinations.

17. This is pretextual, misleading and deceptive. In the
first place, as is detailed above, there never was any basis for
classifying these transcripts. Secondly, I know of no development
in the past three years that in any way altered the significance
or meaning of the content of these transcripts. This includes the
testimony of the CIA's John Hart (which is not included in the
transcript of a reading of the Committee's press kit which is at-
tached to the motion to dismiss). Most of Hart's testimony dealt
with the CIA's barbarous treatment of Nosenko. Noseﬁko's treatment

is not mentioned in the January 21 and June 23 transcripts. The



CIA's treatment of Nosenko was not unknown before Hart testified.
The possibly relevant portion of Hart's testimony also was not se-
cret. This relates to the credibility of what Nosenko said about
Lee Harvey Oswald, the only accused assassin of the President.
What Nosenko told the FBI about this was not classified, although
the GSA withheld it nonetheless until early 1975, when I obtained
copies.

18. On page 5 of its motion to dismiss appellee states:

"On September 15, 1978, the House Committee on Assassinations sum-
marized a report . . . submitted to the agency for prior clearance.
The Director of Central Intelligence reviewed the report within

two days of receipt and agreed to declassify the draft. The Di-
rector also made Mr. John Hart, an expert in Soviet Intelligence

and counter-intelligence, available to testify before the Committee."

19. The Committee report is based on examination of many CIA
records, a number of staff interviews with Nosenko, and Nosenko's
testimony at several Committee executive sessions. If the Director
could review and declassify all this extensive material "within
two days," he certainly could have reviewed the relative few pages
of these transcripts in much less time.

20. What the motion to dismiss does not tell the Court is
that for a long time, certainly more than a year, the CIA was aware
of the Committee's interest in disclosing information relating to
Nosenko and the content of the Warren Commission executive sessions.

This is not a matter that came to the attention of the CIA on Sep-



tember 15, 1978, and not before then, which is what appellee's mo-
tion to dismiss implies. Hart had retired from the CIA after 24
vears of service. Long before September 15, 1978, he was recalled

by the CIA in anticipation of the September 15 testimony. In his

testimony he described months of reading, rereading, and comparing
contradictory reports of many hundreds of pages each. During the
long period of Hart's inquiries, sea?ching of CIA files and inter-
viewing of CIA personnel, there never was a time, from the very
first moment, when it was not known that he would be making ex-
tensive disclosure relating to defectors and Nosenko. From the
outset it was also known that the content of these transcripts was
at most an insignificant part of the coming Hart testimony. It
was known to the CIA, even before it recalled Hart from retirement,
that it wouid be making public disclosure of what it was withhold-
ing in these transcripts. During all this long time, the CIA was
persisting in falsely sworn statements in this case in order to
perpetuate withholding them from me and to deny the public the
meaning which I as a subject expert could give them.

21. It is apparent that the actual reason for withholding
these transcripts was to prevent embarrassment and to hide the fact
that the CIA virtually intimidated and terrified the Warren Commis-
sion. Disclosure of these transcripts also reveals that the CIA
misinformed and misled the Commission in order to avoid what was
embarrassing to the CIA. The transcripts also reveal that the War-

ren Commission, a Presidential Commission charged with the responsi-



bility of conducting a full and complete investigation of the
assassination, did not do so.

22. The CIA had an obligation to inform and counsel the
Warren Commission wisely and fully. Warren Commission records,
including the transcripts just released, show that it did not
measure up to its responsibilities.

23. As Nosenko has testified to the House Select Committee
~on Assassinations, he did not possess all of the KGB's knowledge
of Lee Harvey Oswald. Although there were seven or eight volumes
relating to Oswald and various surveillances on him and their
fruit, Nosenko testified that, during the brief period after the
assassination when he had possesion of these volumes, he had time
for only a skimming of the first half of the first volume. The
only secrecy with regard to Nosenko and what he knew of what the
KGB knew about Oswald is what the CIA withholds from the American
people. The KGB knows this and more.

24, I have read the questions the CIA proposed having the
State Department address to the USSR. I recall no CIA request or
recommendation that these KGB volumes be provided to the United
States Government. Rather, the CIA's questions were drawn in a
manner calculated to give offense, cause resentment, and discourage
cooperativeness. The State Department and the Warren Commission
did not approve them. In all the many thousands of pages of Com-
mission records which I have read, I recall no single page in

which the Commission was informed about these KGB volumes by the CIA.
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25. Based on prior experience and knowledge from my services
in the State Department, it is my judgment that under the circuﬁF
stances of President Kennedy's assassination no government would
risk appearing to force upon the United States what the United
States did not request or indicate it desired to have. With re-
gard to the coexistence of adversary intelligence agencies, this
is also axiomatic. This became a matter of extraordinary delicacy
because the Russians suspected that Oswald served American intelli-
gence and Oswald was the alleged assassin.

26. The January 21 transcript reflects a Warren Commission
paranoia that borders on the irrational. I believe this is one
of the actual reasons for withholding it. The purpose of the dis-
cussion, in the words of the Chairman, was a CIA offer of assis-
tance: "they would like to have us give them certain of our rec-
ords so that they can show them to some of their people, namely a
couple of persons who have defected from Soviet Russia." Commis-
sion General Counsel J. Lee Rankin added: V"The material they (i.e.,
the CIA) have in mind is nothing that is really classified . . .
material that Oswald wrote himself . . . diary, letters and things
of that kind," what "could mean a good deal to a man who is" a
former intelligence expert who had been "fairly high up" in it.
(See Exhibit 2) Rankin noted that "[i]t is nothing that normally
would be classified," and Former CIA Director Allen Dulles de-
scribed the information as what the Commission would publish. 1In
fact, it was published in facsimile by the Commission. Within a

few days of this discussion, some of it was leaked in a commercial
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venture involving about $25,000 and a fixing of the national
mind and attitudes toward Oswald.

27. This was the month before Nosenko defected. At that
time the CIA was being helpful. It recommended that an official
request be presented to the Soviet Government through the State
Department. It offered to use its KGB defectors for such purposes
as looking for any kind of code in Oswald's writings. Dulles
personally endorsed these defectors--before Nosenko defected--in
these words: ". . . they have been working very closely with us,
one has been working six or seven years and one about two years."

28. Speaking of unclassified information and what the Com-

mission was going to publish, the Commission Chairman wondered
aloud about "whether we should do that," meaning let the defected
KGB experts.examine the unsecret and unclassified material, "with-
out taking some very careful precautions . . ." His reason, sﬁp—
pose these two should redefect or "turn out to be counter-intelli-
gence agents." So, "I myself question the advisibility of showing
these records to any defector." Soon thereafter "these records™
were published in facsimile in Life magazine and extensively in
many newspapers.

29. General Counsel Rankin, who had already described "these
records" as not classified or classifiable, sought to reassure the
Commission with regard to the Chairman's uneasiness: ". . . the
CIA people say they couldn't hardly defect back again without being

in plenty of trouble and they don't believe there is any prospect






