UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

® 60000008 920°00080006e0000000060e0060e0.000

HAROLD. WEISBERG,
Plaintiff,
‘Civil Action No. 75-1448"

GENERAL SERVICES ADMINISTRA-
TION,

RECEIVED
APR 18 1578

JAMES F.  ‘“WFY (ler)

Defendant

©8 00 00 60 oo oe 00 00 oo 65 65 o8 06 ee

9 0099000900005 000098060900000606006000°a

MOTION FOR NEW TRIAL PURSUANT TO RULE 60 (b)
OF THE FEDERAL RULES OF CIVIL PROCEDURE

Comes now the plaintiff, Harold Weisberg, and moves the
Court, pursuant to Rule.GO(b) of the Federal Rules of Civil Pro-
ceduré, to vacate its judgment and orders in this cause and to
grant him a néw trial on grounds of 1) newly discovered evidence,
and 2) fraud and misrepresentation.

A Memorandum of Points and Authorities, the Affidavit of

Harold Weisberg, and several exhibits in support of this motion

?Z;zy¢6éc//é( ;25:248/1.,ff

are attached hereto.

AMES HIRAM LESAR
10 16th Street, N.W., #600
Washington, D.C. 20006

Attorneyifor Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that I have this (g'lci’—aay of.April,
1978, hand-delivered a copy of the foregoing Motion For New Trial

Pursuant to Rule 60(b) of the Federal Rules of Civil Procedure to




house, Washiﬁgton, D.C. 20001.
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the office of Mr. Michael J;‘Ryéh; Room 3421, United States Court-
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Memorandum of Points and Authorities

On March 10, 1977, this Court granted sumﬁary judgment in
favor of the defendant in this action. Subsequently, by order
dated.June 7, 1977, this Court amended that order.

Plaintiff Harold Weisberg thereafter appealed to the United
States Court of Appeals for the District of Columbia Circuit.
While the case has been pending in the Court of Appeals, numerous
matters have occurred which relate to the issues in this case and
this Court's findings in favor of defendant General Services Ad-
ministration. Appellant Weisberg sought to draw these matters to
the attention of the Court of Appeals in his Reply Brief. By
order dated March 31, 1978, the Court of Appeals ordered appellant
to file a motion for new trial in this Court. (See Attachment 1)
At the same time the Court of Appeals ordered this Court té'de—
cide the motion for new trial within thirty days and granted Weis-+
berg's motion to expedite oral.argument on the appeal.

Because of severe time pressures on plaintiff's counsel,

this memorandum of points and authorities contains only an abbre-




viated discussion of the grounds for new trial. These are more .
fully set forth in.the attached affidavit of Hareld Weisberg and
the exhibits thereto.

Basically, this Court's orders accepted the two affidavité
of Mr.‘Charles I..Brigqs, Chief, Information and Services Staff,
Directorate of Operaéions, Central Intelligence Agency,'at'facev
value and ruled that as a matter of law they were sufficient to
support the claim that the January 21 and June 23, 1964 Warren
Commission executive session transcripts are entitled to protec-
tion under Exemption 3 by virtue of 50 U.S.C. §403(d) (3).

While this case was on appeal, however, developments occurred
as Weisberg had himself warned the Court, which demonstrated that
the claims made by Mr. Briggs were false. For example, Mr. Briggs
December 30, 1976 affidavit (Exhibit 2) swears that any disclosure
of the identity or whereabouts of Yuri Ivanovich Nosenko, the sub-
ject of the June 23, 1964 transcript, would put him in "mortal
jeopardy"”; and that therefore "[e]very precaution has been and
must continue to be taken to avoid revealing his new name and
whereabouts." Indeed, Mr. Briggs swore in that affidavit that
"[t]lhe manner in which Mr. Nosenko's security is being protected
is eerving as a model to potential future defectors." (Exhibit 2,
19) ,

Yet in a recent interview in New York magazine Edward Jay Ep-
stein, author of Legend, a recently-published book which deals
laréely withANosenko, stated that the CIA "sent" Nosenko to him.
(Exhibit 6, p. 32) .In the book KGB, John Barroﬁ'also wrote aﬁout
Nosenko and other defectors, giving many details about them, their
activities; and their revelations about Soviet operations. These
facts are totally at odds with the concern for Nosenko's security
alleged by Mr. Briggs.

. Epstein reveals a number of pertinent details about Nosenko.

He discloses, for eximple, that in 1968 the CIA decided to give -
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Nosenko $30,000 a year as a consultant to the CIA, a'neW'iaentity,f

and a new home in North Carolina. He further states that Nosenko
is now in Washington handling 120 cases for the CIA (Exhibit 6,
p. 35.) 1In-short, Epstein reveals Nosenko's whereabouts and other

states . ,
details about him which Briggs/cannot be revealed without placing

Nosenko in "mortal jeopardy" and without damaging our national se-|"

curity. Yet it is the CIA itself which Epstein says "sent" Nosen-|.

ko to him. This is further buttressed by Epstein's assertion that
in exchange for a house in North Carolina, an allowance from the
CIA of about $30,000 a'year, employment, and ﬁnited States citizen
ship, Nosenko agreed "not to talk to any unauthorized persons
about his experiences with the CIA." (Legend, p. 271) The clear
implication of th;s is that John Barron and Edward Jay Epstein,
two authors who interviewed Nosenko, are persons authorized to
ﬁalk to Nosenko.

An even more devastating blow to the credibility of the
Briggs' affidavit occurred on Sunday, April 16, 1978, when the
Washington Post actually printed a photograph of Nosenko, not-
withstanding Briggs' testimony that any such identification of
Nosenko is forbidden on national security grounds.

In addition to these matters bearing on the credibility of
the Briggé' affidavits, plaintiff also obkainéd other materials
after this Court's March 10 and June 7, 1977 orders which show
that he has been discriminated against by government agencies in
regard to his Freedom of Information Aét requests, and £hat gov-
ernment agencies, including the defendant in this case, have con-
spired with one another to unlawfully deny him access- to non-
exempt government records. Because these records bear strongly
on the government's alleged justification for withholding any

records in this lawsuit and demonstrate the relevance of many of
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of plaintiff's unanswered intefrbgatories in tﬂis case, which
sought to prove, and wouid have proved, that he has been discrim-
inated against in his Freedom of Information Act reéuests, some
of these records are also submitted as exhibits in this Fages .

Respectfully submltted,

b Fone

JAMES H. LESAR
910 16th Street, N.W., #600
Washington, D.C. 20006

Attorney for Plaintiff
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ORDER

Upon consideration of plaintiff's motion for a new trial pur-
suant to Rule 60(b), and the entire recbrd herein, it is by the
Court this day of , 1978, hereby

ORDERED, that the March 10, 1977 summary judgment order in
favor of defendant General Services Administration, and the order
of June 7, 1977 amending said summary judgment order are hereby
vacated; and it is further

ORDERED, that plaintiff's motion for a new trial be, and the

same hereby is, granted.

UNITED STATES DISTRICT COURT




Attachment 1 S . C.A. No. 75-1448
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United States Court of Appeals

No. 77-1831 ~ .~ September Term, 19 77
Harold Weisberg, ) Civil Actigph75-1448
Appellant . Yo
) . ’ ' 3 ) . ’5‘;-# d«é?f'
v. : . Koy F 0 o
. . i N ) \""/) ) ’I;?: ‘_‘:,/2"
General Services - ¢ BT L s Loty G
Administration o - Ca e a0,
‘ © Oy 4 PN T
e 2
: : E B . QQ;i
BEFORE: Tamm and Robinson, Circuit Judges ’%—*%D’ _
. : i i fQ3§
ORDER

o e e e —

On consideration of appellant’s motions to ‘expedite oral
argument and for leave to file reply brief with addendum,
appellee'’s motion to strike portions of .reply brief, and the
oppositions thereto, we grant the motion for expedition and
hold in abeyance the other motions. )

Appellant seeks to present evidence to this Court which
has not been presented to the District Court. The sound course
is for appellant first to present his alleged new evidence to
the District Court in a motion for a new trial, See Smith v, -
Pollin, 194 F.2d 349, 350 (D.C. Cir, 1951). 1In 13ght of 5 U.S.C.
. §5522a)(4)(D), we direct the District Court to act expeditiously
8 on such a motion so that we may hear oral argument on the appeal
E promptly if no remand under Smith v. Pollin is recommended, a
Accordingly, it is

ORDERED by the Court that appellant shall move in the
District Court for a -new trial, and that the District Court shall
rule on such a motion within thirty days after it is filed, and
it is ' T : o 2 ¥
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. Wnited fﬁmm @ourt of ﬁppeal&

i - . FOR THE DISTRICT OF COLUMBIA CIRCUIT

- -2~ L w s e T
No. 77-1831 . | * . September Term, 19 77

FURTHER ORDERED by the Court that the Clerk is directed to
schedule oral argument during the June sitting period of the
Court, and it is

FURTHER ORDERED by the Court that the motions to file reply
brief with addendum and to strike shall be held in abeyance
pending the District Court‘s dlsp051t10n of a motion for new
trlal.

. Per Curiam
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AFFIDAVIT OF HAROLD WEISBERG

I, Harold Weisberg, first having been duly sworn, depose and
say as follows: : »

;. I am the plainéiff in the above-entitled cause of
action. -

2. 1In this Freedom of Information Act lawsuit, I seek the
entire transcripts of two executive sessions of the Warren Commis-
sion and eleven pages of a third. According to affidavits filed
in this cause by Charles A. Briggs, Chief, Information and Ser-
vices Staff, Directorate of Operations, Central Intelligence
Agency, the June 23 1964 transcript and pages 63-73 of the January
21, 1964 transcript are currently classifiedv"Confidential" to
protect intelligence sources and methods pursuant to 50 U.S.C.
§403(d) (3). (Copies of Mr. Briggs' affidavits are attached here-
to as Exhibits 1 and 2)

3. One of the interrogatories which I initially directed to
defendant General Services Administration inquired whether Yuri
Ivanovich Nosenko is the subject of the June 23, 1964 Warren Com-
mission executive session transcript. The GSA initially refused

to answer this interrogatory, claiming that it sought the disclo-
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sure of security classified information. After I produced evi-
dence that the National Archive§ had itself publicly identified
Nosenko as the subject of the June 23rd transcript, the GSA ad-
mitted that this infqrmatiqn was iq fact a matter of public know-
ledge and not clésgified. . .

4. However, Mr. Briggs' December 30, 1976 affidavit main-
tained that the June 23rd transcript is properly classified for
the following reasons: ' -

A. When Nosenko defected to the U.S. in February, 1964, he
agreed to provide the CIA with information but did so "with the
clear understanding that this information would be properly safe-
guarded so as not to endanger his personal security and safety."
(Exhibit 2, (7)

B. Affer his defection, Nosenko was tfied in abstentia by
the Soviet Union and condemned to death; consequently, "[alny dis-
cloéure of his identity or whereabouts would put him in mortal
jeopardy." Because of this, "[e]very precaution has been and
must continue to be taken to avoid revealing his new name and
whereabouts." (Exhibit 2, {7)

C. There‘is "no way the Soviet Union can determine exactly
what information has been provided by Mr. Nosenko." However,
"[r]evealing the exact information which Mr. Nosenko--or any.de-
fector--has provided can materially assist the KGB in validating
their damage assessment and in assisting them in the task of
limiting future potential damage." It could also "only interfere
with American counterinteligence efforts since the KGB would take
control measures to negate the value of the data." Moreover,
"any information officially released may be exploited by the KGB
as propaganda or deception." (Exhibit 2, {8)- '

D. Potential defectors will be dissuaded from defecting if

of
the security/prior defectors is compromised. Therefore, "[e]very
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precaution must continue to be taken to protect the personal se- 
curity of Mr. Nosenko." . Finally, "[t]the manner in which Mr. No-
senko's securityris being protected is serving as a model to po-
tential future defectors." (Exhibit 2, {9)

5. TIn its order of March 10, 1977, this Court ruled, without
further elaboration, that the GSA was entitled to Summary Judgment
"on the basis of exemption 3 of the Freedom of Information Act"
with respect to the Janua?y 21 and June 23, 1964‘transcripts.

(See Exhibit 3)

6. On March 21, 1977, I filed a Motion for Reconsideration,
Clarification and In Camera‘Inspection of Transcripts with Aid of
Plaintiff's Security Classification Expert. 1In that motion, which
was supported by my affidavit and that of my proposed security

classification expert, Mr. William G. Florence, I warned the Court

<

that & disinformation operation was in the works and that this
might.explain the CIA's efforts to keep the January 21 and June
23 transcripts from me. I also attacked the credibility of the
Briggs' affidavits. Among other things, I stéted that:

21. The transcripts now withheld from
me under Exemption 3 deal with Soviet de-
fectors. Although the Government originally
claimed it was classified information, it
has been forced to admit that it is public
knowledge that a Soviet defector known as
vuri Ivanovich Nosenko is the subject of the
June 23 transcript. My own knowledge of
this came from the Warren Commission's files,
not from the Archivist's belated admission.

22. The FBI saw no reason not to inform
the Warren Commission about what Nosenko had
told it relevant to the assassination of
President Kennedy. It did so in a series of
unclassified memos. FBI Director J. Edgar
Hoover even undertook to arrange for Nosenko
to testify. This frightened the CIA, Evi-
dence of this is in the staff memo attached
as Exhibit 4. It is classified "Top Secret™.
yet to my knowledge the obliterated second
‘paragraph deals with Nosenko and Richard Helms'
request of the Warren Commission that it hold
off on Nosenko. Helms and the CIA were SO
successful’in this that despite FBI Director

P
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Hoover's initiative there is no mention
of Nosenko in the Warren Report.

23. The reason for this is apparent:
Nosenko said that the Russians considered
Oswald an American agent. This gets back
to the January 27 transcript, which was
originally withheld from me on grounds now
proven to be totally spurious. In that
transcript former CIA Director Allen Dulles
said quite candidly that the FBI would not
be likely to have agents in Russia. The
CIA would, of course.

24. There has been no secrecy about No-
senko for years. Although the government
originally refused to identify him as the

- subject of the June 23 transcript until this
Court compelled it to answer my interrogatory
No. 15, the fact is that the CIA is responsi-
ble for the first public reference to Nosenko
and to this evidence. It appears in the book
KGB by John Barron. The first of four Reader's
Digest editions of this book was published in
January, 1974. This is quite obviously a CIA
book. It glorifies the CIA and the author ex-
presses his indebtedness to it.

25. The first of many references to what
Nosenko told the CIA is in the first chapter
of KGB. This includes Nosenko's personal know-
ledge that the KGB did not trust Oswald, that
it "ordered that Oswald would be routinely
watched, but not recruited in any way," and what
Nosenko told the FBI, that the KGB regarded Os-
wald as an American "sleeper agent." These
considerations, not national security, account
for the CIA's efforts to withhold information
relating to Nosenko.

26. In fact, I now have dependible informa-
tion that the CIA, Reader's Digest, the same Mr.
Barron, and another author are now engaged in
a $500,000 contract, which is intended to por-
tray Lee ‘Harvey Oswald as a KGB agent. - This -
disinformation operation is directly counter to
what Mr. Nosenko told the CIA, the FBI, and the
Warren Commission. It may well explain the un-
usual lengths to which the CIA has gone to sup-
press the January 21 and June 23 transcripts
which I seek in this lawsulit.

27. The CIA has built up a mystigue about
defectors and sources and security needs. There
is no defector whose defection is not known to
the agency and country he served. There is no
knowledge he may impart that is not known to
those from whome he defected. In this case,
senko's, the only secrets are those withheld
from the American people.

No-




28. .while there is some danger in having
defected, not all of those who do live in
fear. My knowledge of Nosenko comes first
from another Russian defector who sought me
out, first in a series of phone calls to me.
He arranged a meeting with me in a public
place, during which he informed me not only
about Nosenko but also about the book KGB,
which I had not read.

29. When it serves the CIA's political
needs rather than its security interests, 3T
makes available information about and from
defectors. This has been done in the Nosenko
case.

(For the complete text of my March 21, 1977 affidavit, see Exhibit

4)
7. On June 7, 1977, this Court amended its March 10, 1977
order by adding the following paragraph:

The statute relied on by Defendant as
respects Exemption 3 is 50 U.S.C. ¢403(d) .
That this is a proper exemption statute Is
clear from a reading of Weissman v. CIA,
(D.C.Cir. Jan. 6, 1977). The agency must
demonstrate that the release of the infor-
mation can reasonably be expected to lead
to unauthorized disclosure of intelligence
sources and methods. Upon such a showing
the agency is entitled to invoke the statu-
tory protection accorded by the statute and
Exemption 3. Phillippi v. CIA, No. 76-1004
(D.C.Cir. Nov. 16, 1976). on the basis of
the affidavits filed by the Defendant it is
clear that the agency has met its burden
and summary judgment is appropriate.

(The Court's June 7, 1977 order is attached hereto as Exhibit 5)

8. The June 7 order made it clear that the Court accepted
without question the ipse dixit of the CIA's Mr. Briggs and dis-
regarded my affidavits and the affidavit of Mr. William G.
Florence. Because this ruling effectively nullifies the Freedom
of Information Act and once again converts it, by judicial fiat,
into an instrument for the suppression of information, I noted
an appeal.

9. While this case was pendiﬁg on appeal, the disinforma—
tion campaign about which I had warned this Court materialized.

It began with the February 27, 1978 issue of New York magazine,
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which contained an interview of Edward Jay Epstein and excerpts

from his book, Legend: The Secret World of Lee Harvey Oswald.

The pdblication of Legend was accompanied by serialization in the

March and April issues of Reader's Digest and an extensive adver-

tising campaign to promote the book.

10. From prior ekperience, including that as one of the
country's smallest publishers, I kno& that it is the custom for
serializatioh to appear prior to publication of the book. It is
atypical and unusual for the book to appear simultaneously with
the serialization. In this case the book and the serialization
were available at the same time. This considerably diminishes the
value of the serialization and the book because the serialization
is not exclusive and because the book does not enjoy the promo-
tional value of the serialization. This atypical commercial be-
havior with Epstein's Legend is consistent with saturation atten-
tion to what the book argues; it is not consistent with obtaining
maximum commercial return from the project. Given the fact that
Legend reportedly involves a $500,000 contract, this is even more
unusual. Further bearing on this is the fact that a major part of
the book's contents were disclosed in New York magazine prior to

its appearance or to the first serialization in Reader's Digest.

1l. From Epstein's own published statements, the arrangement
which produced the book Legend coincides with the establishing of
the Select Committéé on Assassinatioﬁé by the Héuée of Représenta-
tives and an upsurge of national interest in the assassinations of
President Kennedy and Dr. Martin Luther King, Jr. It also coin-
cides, as did the earlier Barron book KGB, with moves toward
detente in international relations.

12. The renewed interest in the assassination of President
Kennedy méént that ﬁnless diverted, attention would focus on the

unanswered questions about Oswald's relationship with American in-

) -

SR




~3

telligence agencies. The Wérren Commission never met its obliga-
tion to inQestigate these matters.

13. On January 22, 1964, the Warren Commission did meet in
executive session to discuss information it was receiving about
this very matter; The transcript of that executive session shows,
however, that the Warren Commission was terrified by the implica-
tions of the iﬁformation which had reached it. The Commiésion
realized that FBI Director J. Edgar Hoover had boxed them in so
effectively that they had to endorse his solution to the crime, a
solution which predetermined that Oswald was the lone assassin.
They concluded that the FBI "would like to have us fold up and
quit." As Warren Commission General Counsel J. Lee Ran}in said:
"They found the man. There is nothing more to do. The Commission
supports their conclusion, and we can go home and that is the end
of it." (See the ‘January 22, 1964 transcript, pp. 12-13, attached
hereto as Exhibit 6. I obtained this transcript in 1975 as the
Fesult of a Freedom of Information Act request. The transcript
was ﬁot actually typed up until ten years after the Warren Commis-—
sion had ceased to exist.)

14. FBI Director J. Edgar Hoover also sought to divert at-
tention from the FBI by arranging to have Nosenko testify before
the members of tﬁe Warren Commission. Because Nosenko had pre—
viously told thé FBI and the CIA that the Russians had suséected
that Oswald was an American "sleeper agent," this would have
focused attention upon the CIA's relations with Oswald, rather
thaﬁ upon his connections with the FBI. (There is reason to be-
lieve that he could have had a relationship with each agency at
different times.) However, the CIA launched a secret and succes-
ful campaign to keep Nosenko away from theFWarren Commission,
which was best qualified to evaluate him.

15. The thrust of the disinformation propagated by Legend

is two-fold. First, it diverts attention away from the question







