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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIZA

HARQOLD WEISBERZ,

RPoute. 8

j#Frederick, Md. 21701
Phone: ([301] 473-818é6

Plaintiff,

|
' NATIONAL ARCHIVES AND RECORDS
SERVICE, -

8th & Pennsylvania, N. W.
Washington, D. C. 20408

Defendant
AES ¥, DATEY
- CZERR
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CCCOMPLAINT

[Freedom of Information Act, 5 U.S.C. 552]

1. Plaintiff brings this action undér tha Freedem of Infoimaﬁ?
tion Act, 3 U.S.C. §552, as amendad by Public Law 93-502, 88 Stat-'}
1561 [93 Cong., 2d Sess.].

2. Plaintiff is HAROLD WEISBERG, an author residing at Route
8, Frederigk, Maryland. . ]

3. Defendant is the NATIONAL ARCHIVES AND RECORDS‘SERVICE}
8th & Pennsylvania, N. W., Washington, D; C. 20408.

4. On March 12, 1975, plaintiff reqﬁested the disclosﬁre of

certain Warren Commission executive session transcripts. [S=e
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5. By letter dated April 4, 1975, Assistan
G. Campbell granted plaintiff’'s zequest in paft but denied disclo-
!sure of the following materials:
A. The Warren Cormission executive session transcript of

May 19, 1964;

N
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B. The Warren Commission executive session transcript of
iJune 23, 1964; and

C. Pages 63-73 of the Januarf 21, 1964, Warren Commission
executive session transcriét.' [See Exhibit B] ! '

6. On April 15, 1975, plaintiff appealed the denial of these
materials to the Deputf Archivist. [S=e Exhibit C] . ; ;h 

7. By letter dated May 22, 1975, Deputy Archivist Jameé E;;
0'Neill affirmed the decision of the Assistant Archivist denyiég-
disclosure of thesa transcripts. [See Exhibit Di

8. Having exhausted his administrative remedies, pléintiif
now brings suitAfor racords ﬁhich he alleges must bejmadéravailabie:
to hin under fhé terms of the Freedcm'of Information Act. Plain-
tiff noﬁes that the Freedom of Information Act provides that the
District Court shall determine the matter de movo, and that tﬁé
burden is on tha defendant to justify its refusal tc disclose the
requested documents. '

WHEREFORE, plaintiff'pfays this honozable Court for the
following reliéf:

1. That the defendant be compelled fg disc;ose_the racords
which plaintiff has requested; !

2. That the Court award plaiﬁtiff reasanable attorney fees
and the costs of bringing this action; and _

3. That the Court issue a written findin§ that the circum-
stances surrounding the withholding of these documents raise
questions as to whether agency personnel ;cted arbitrarily and

capriciously'with respect to such withholding.

JAMES EIRAM LESAR

1231 Fourth Street, S. W.
. Washington, D. C. 20024

Phone: 484-5023

Attorney for Plaintiff
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JAMES H. LEsaR
A’!TORNEY AT LAW

EXYIBIT A 1231 FOURTH STREET, SMW.

WASHINGTON, D. C. 20024

TELEPHONK (202) 484-6023 March '12' 1975

g
©

FREEDOM OF INFORMATION REQUEST

SRR

. Dr. James B. Rhoads

Archivist of the United States

The Naticnal Archives . . )

7th & Pennsylvania Ave., N. W. ) ) . L ®
Washington, D. C. 204038 R : T

Dear Dr. Rhoads: . . . e _ ‘%
On behalf of Mr. Paul Hoch and Mr. Harold Weisberg, I am
requesting the dlsclosure of the followlng Warren Commissicn

documents:

1. The executive session transcrlnts of December 6, 1563,
and May 19 and June 23, 1964; :

2. Pages 43-68 of the December 6, 1963 executive session
transcript;

3. Pages 23-32 of the December 16, 1963 exeCL+1ve session
transcript;

4. Pages 63-73 of.the January 21 1964 executive session
transcript; and

5. The reporter's notes for the Januvary 22, 1964 exacutive
session.

These requests for disclosure are made under the Freedem of
Information Act, 5 U.S.C. §552, as amended by Public Law 93-502,
88 Stat. 1561. : : :

Sincerely yours,

‘Jim Lesar

T T T AR I T



. UNITED STATES OF AMERICA
GEN( L SERVICES ADMINIS TRAT((

. . National Archives and Records Service
EXHIBIT B Washington, DC  20:/03

APR G4 1975

T

FILED: 9-4-75 .

James H. Lesar, Esquire -
1231 Fourth Street, SW
Washington, DC 20024

Dear Mr. Lesar:

This is in reply to your letter of March 12, 1975, requesting disclosure of
certain Warren Commission documents on behalf of Mr. Paul Hoch and

Mr. Harold Weisberg and citing the Freedom of Imormax.mn Act (b U.Ss.C.
552, 2s amended)., . L

The following is in response to your requests:

. Enclosed is a copy of the executive session transcript of December 6,

.1963 of the Commission with deletions of names and identifying details of

persons discussad in connection with the choice of the General Gounsel of
the Commission. The deleted information and your request for disclosure
of the executive session transcript of May 19, 1964, which deals solely with

" 2 discussion of Commission personnel, are denied under 5 U.S.G. 552,

subsection (b)(5) "inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an 2geacy in
litigation with the agency®; and subsection (b)(6), 'personncl and medical
{iles and similar files the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.! Your request for disclosure

of the executive session transcript of June 23, 1964, is denied under 5 U.S.C.

552, subsection (b)(1)}(A) and (B) matters "'specifically authorized under
criteria established by an Executive Order to be kept secret in the interest
of the national defense or foreign policy and are in fact properly classified
pursuant to such Executive Order" and subsection (b)(5), "initer-agency or
intra-agency memorandums or letters which would not be av allaole by law
to 2.party other than an agency in litigation with the agency."”

2. Enclosed is 2 copy of paoes 43 and 46-58 of the executive session
transcript of December 5 (the correct date, instcad of December 6), 1963,
with deletions, including 2ll of pages 44 and 45, of names and other identi-
fying information concerning persons named or discussed in connccuon with

Kzep Freedom in Your Future With U.S. Savings Bonds
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the choice of the General Counsel of the Commission. The infarmation
deleted is denied under 5 U.S.C. 552, subscction (b)(5), "“inter-agency or
intra-agency memorandums or lctters which would not be available by law
to a party other than an agency in litigation with the agency" and subsection
{b)(6), Ypersonnel and medical files and similar files the disclosure of which
would constitute 2 clearly unwarranted invasion of parsonal privacy-. 3

3. Enclosed is a copy of pages 23-32 of the executive session transcript -
" of December 16, 1963. On page 29 there 2re deletions under the same
exemptmns of 5 U.S.C. 552 stated in item 2 above. —

4. Your request for dlsclosure of pages 63 73 of th= executive session
transcrzpt of January 21, 1964, is denied under 5 U,S.C. 552, subsection
{(b}(T)(A) 2nd (B), matters "specifically authorized under criteria established
by an Executive order to be kept secret in the interest of national defense ° A
or foreign policy and are in fact properly classified pursuant to each
. Executive ordex' and subsection (b)(5),- Yinter-agency or intra-agency
memorandums or letters which would not be available by law to a party

_other than an agency in litigation with the acrency "

5. Copies of a transcript of the reporter's notes of the executive
session of January 22, 196 have been sent to you, to Mr. Hoch, and to
Mz, Weisberg, E "

You have a right to file an administrative appeal with respect to the
material denied you.' Such an appeal should be in writing and addressed to
the Deputy Archivist of the United States, National Archives and Recoxds
Service, Washington, DC 20408. To expedite the handling of an appeal,
both the face of the appeal and the envelope should be prommenrly marked,
HiFreedom of In.t'ormatmn Appeal u

sm;erdy, - o N -

EDWARD G, CAMPBELL
Assistant Archivist

Enclosure
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- FILED: 9-4-75 =

JameEs . LESAR
‘EXHIBIT c ) ATTORNEY AT LAW

1231 FOURTH STREET, S. W.
WASHINGTON, D, C, 20024

TELEPHONE (202) 484.8023

April 15, 1975

FREEDOM OF INFORMATION APPEAL

Dr. James O'Neill :

Deputy Archivist of the United States
National Axchives and Records Service
Washingtop, D. €. 204038

Dear Dr. O'Neill:

By letter dated April 4, 1975, Assistant Archivist Edward
G. Campbell has denied a request I made for the disclosure of the
Warren Commission executive session transcripts of May 19 and
June 23, 1964, and pages 63-73 of the January 21, 1964 executive
session transcript. On behalf of Mr. Paul Hoch and Mr. Earocld
Weisberg, I hersby appeal that denial. .

Sincerely yours,

Jim Lesar




EXHIBIT D

- FILED: 9-4-75 =
!
( UNITED STATES OF AM'ERI’;('_ i
- 3ENERAL SERVICES ADMINISTRATION
WASHINGTON, DC 2245
HAY 2 2 1975
James H. Liesar, Esquire ' e

1231 Fourth Street, SW
Washington, DC 20024

Dear Mz. Lesar:

This is in response to ybur Freedom of Information appeal of April 15, .
1975, on behalf of Harold Weisberg and Paul Hoch, seelking access to
those portions of Warren Commission exscutive session transcripts denied
your clients by Edward G. Campbell, Assistant Archivist for the National
Archives, in his letter to you of April 4, 1975. We received your appeal
in this office on April 17, 1975.

As a result of your appeal, we have reexamined the documments denied

you, which included the transcript of June 23, 19464, pages 63-73 of the
transcript of January 21, 1964, and the transcript of May 19, 1964, Our
review of the first two of these documents, which remained 2t the tHime of :
the appeal security classified at the "Top Secret'' level, involved consultation ’
with the Central Intelligence Agency. We reguested that the CIA review N
the transcripts to determine if they could be declassified. The CIA response,
issued under the authority of Charles A. Briggs, Chiei of the Services Staif, :
requested that the records remain security classified at the ""Confidential"t
level and that they be exempted from the General Desclassification Schedule
pursuapt to Subsections 5 (B)(2) and (3) of Exscutive Order No.. 11652. The
CIA. further requested that should the authority oi the Warren Commission

to classify these documents be called inta question, the documents were to

be marked at the level of "ConfidenHal' pursuaat to the authority of the CIA

to classify national security information. .

Therefore, we have determined to uphold Dr. Campbell's decision to deny
your clients access to the transcript of June 23, 1954, a2nd pages 63-73 of :
the transcript of January 21, 1964, pursuant to the first, third and fifth
exemptions to mandatory disclosure undar the Freedom of Information Act,
i.e., "matters that are . . . specifically authorized under criteria -
established by an Executive order to be kept secret in the interest of national |

Keep Freedom in Your Future With U.S. Savings Bords
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defense or foreign policy and are in fact properly classified pursuant to
such Executive order . . .; specifically exempted from disclosure by
statute . . .; inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an agency in
litigation with the agency . . ..* (5 U.S.C. 552(b)(1), (3) and (5),
respectvely). )

The statute which specificalily exempts these transcripts from disclosure
provides, *That the Director of Central Intelligence shall be responsible
' for protecting intelligence sources and methods from unauthorized
disclosure . . ..* (50 U.S.C. 403(d)(3)). Further, we have invaked the
fifth exemption from mandatory disclosure on the basis that these tran-
scripts reflect the deliberative process of the Warren Commission, and
are not the written record of a Commission decision or opinicn. To
encourage free and full expression in the deliberative process, the
Congress provided in the fifth exemption to mendatory disclosure 2 mechanism:
by which these records could be sheltered.

As stated in Dr. Campbell's letter, the transcript of May 19, 1964, is

limited to a discussion of the background of Commission personnsal.

Therefore, we have determinad to uphold Dr. Campbell's decision to

deny your clients access to this transcript pursuvant to the fifth and sixth
exempbtions to me:ndatory disclosure under the Freedom of Infermaticn .
Act, i.e., Ymatters that are . . . inter-agency or intra-agency memorandums.
or letters which would not be available by law to 2 party other than ah agency
in litigation with the agency, ’” and "’personnel and medical files and similar
files the disclosure of which would constitute a clearly unwarranted invasior
of personal privacy . . .. (5 U.S.C. 552(b)(5) and (6), respectively).

- This letter represents the final administrative consideration of your request
for access to the withheld records. You have the right to seek judical
review of this decision by filing an action in the Federzl District Court for
the District of Columbia, or in the Federal District Court in which either
of your clients resides.-or has his pr:.nc:.pa.l place of business.

Sincerely;

| o ((/b £
w (G fedlh
r ‘\‘[21 " O'NEILL

\ AMES =,
~/Dzputy Archivist of the United States
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HAROLD WEISBERG,

! . ) )
UNITED STATRS DISTRICT COURT
FCR THE DISTRICT OF COLWMBIA
-
. ]
" FILED: 10-8-75 i
;

Plaintiff,

-

Ve Civil Acticn Number 75-14483

HATTICNAL ARCEIVES AND
RECORDS SZRVICE,

NN A Mo M N e W N NS N N N N o S SN NN N

Defendant.

First Dafense

The Court lacks jurisdiction over ithe subjeck
matter of the action inasmuch as the documents plain-
+iff seeks fall within exemptions to 5 U.S.T. § 532,

get farth at 5 U,S.C. § 552(b)-. . LA ;m.—ﬁm.

Sezcnd Dafense

" The Natlonsl Archives and Records Service is ot
& propez party to the égtion inasmuch as the proper de=-

fondsnt would ba the Ceneral Ssrvices Admipistraticn.

Third Dafenssa

Defendant answexsthe numberad paragrapbs of the com-
plaint as follows:

i. This peragraph contains conclusions of law and




2. = 4; ‘Admitted.
5. = 7. ‘Admlt that by letter dared April 4, 1373,
an Assistant Azchivist, Edward G.'Campbell, acted upoan
plaintiff’s requask (Exhibit A) and that the lettex
dated April 4, 1975, attached to the cocaplaint as Ex-
hibit B, is a trua cepy of sald lettex; that plaintiff
transmitted a letter dated Apxil 15, 1975 to the Deputy.
Axchivist, a true copy of which is attached to the com-
plsint as Exhibit C; that the Deputy A:chivis:; James EH. - v;f_
o' Neill, affirmed tha decision of the Assistant AruaniSt 7
by letter dated May 22 1975, 2 true copy of vnlén is
‘attached to ths complaint as Exhibxt D; and *esnectzully
refer the Court to Exhibits A-D to the complaint for the
. contents of said ccrrespcngencé. . ' .
8. - This paragroph centains coﬁclusiona of law snd
net averments of fact to which an aoswer is required, but _'
insofar as an answer may be deemed necessary, it 1s denied.:
Defendant further avers that all allegations of the

complaint not hersinsbove admitted, depied or ctherwisa

qualified are denied.

EARL J.

SIS ERT
United Stes AL

ROBERT M. rC2D
 Assistant Uoited States Attorney

HICHAEL J. RYay
Assistant United S tzteaz At to*nﬂy

CERTIFICATE CF SZRVICE

I HEREBY C“RTIFY that a corj of s 12
has bsen mailed o counsel for plaintiff, Jar Hiram
Lesar, qulre, 1231 Fourth Strest, $.Y¥,, Washiagron, T.C.
20024, on this 3th day of Oectober, 1975.

the foregoing Answer

HICHsEL J. JYan

Asgistant United Statas Attormey
United States DPistrict Courihouse
room 3421 :
Washinzton, D.C. 20201

Teiephene: (202) £26-73753

-7 -
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

\

- FILED: 1-9-76

HAROLD WEISBERG,
Plaintiff,

V. ) -
Civil Action No. 75-1448

NATIONAL ARCHIVES AND RECORDS SERVICE,

Defendant.

ANSWERS TO INTERROGATORIES

/.\ o ) —
JAMES B. RHOADS, Archivist of the United States, having been first duly
sworn, under oath, deposes and says that it is upen his personal knsﬁ]edge and
belief-that he gives the following infprmation in answer to in;arrogataries

propounded by plaintiff:

1. As evidenced by correspondence among the records of tha President's Cemmission
cn the Assassination of President Kennedy (YWarren Commissicn) in the Hational

Archivés; the transcript of the executive session of Juna 23, 1964, was classified

"fop'sécret" immediate]&.upon its transcription. It wes classifiad by the
iConmissioh acting through its Génera] Counsel, J. Lee Rankin, and marked as ;uch,r.
pursuant to'ME. Rankin‘s.instructions, by the contractor reporting firﬁ, Ward &

~ Paul. The transcript was.origina11y classified under the provisions of Executive

_ Order 10501, as amended (3 CFR, 1949-1953 Comp-, P- 979). . - -
2. See answer to No. 1, above.

3. Yes.

~

4. Yes, under the authority of Executive Order 11130 (3 CcFR 1959-1963 Comp.,

. p. 795) and Executive oOrder 10501, as amended, cited above.

" 5. The National‘Archives has given a copy of the transcript of June 23, 1954, to

the Central Intelligence Agency. The National Arching‘has not given the

- A : Deponent's initials anP
Page J of 5¥;pages V € t Sh—




9. - None.

PEd

. i E

L

St

transcr{pt or a copy thereof to ény of the other agencies listed.

6. None. ' ; :

7. The National Archives éave the CIA a copy of the June 23, 1964 franscript
on November 17, 1972, Ju]y 30, 1974, and March 21, 1975.

- 8. The National Archives has given a copy of the transcript of January 21,

- 1964 to the Central IntelTigence Agency. The Mational Archives has not given

the transcript or a copy thereof to any of the-other agencies listed. R

~

10. The Nat1ona] Archives Jave the CIA a copy. of the January 2] 1964 trans-
scr1pt on Movember 17, 1972 Ju]y 30 1974 and March 21, 1975.

11. Defendant objects. to this interrogatqry oﬁ the grounds that it is not

relevant to the subject matter of the comp]éint. K

1

12. Defendant objects to this interrogatory on the grounds that it is not

relevant to the subject matter of the comp]aint{

13, Yes. Yes=/I\o,
14. The pertinent exemption is established in Subsection 5(8)(2) of Executive

N

Order 11652 (37 F.R. 5209, March 10, 1972).

‘15. Defendant objects to this interrogatory on the grounds that it seeks the

disclosure of 1nforwat1on which the defendant maintains is security classified

and which th= defendant seeks to protect on th1s and other bases 1in the 1nstant

action.

16. Defendant objects to this interrogatory on the grounds that the informa-

tion requested is privilegad.

17. Defendant objects to this interrogatory on the grounds that the informa-

tion requested is privileged.

' o V A Y sosas NP}
Page 2 of _jﬁ_pgges. E | Deponent's initials .7{?»
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18. The Central Intelligence Agency has advised the National Archives that
the following criteria are pertinent to the prior "Top Secret" classification:
"Disruption of foreign re]étions vifal]y affecting the pational sacurity;" and

"the revelation of sensitive intelligence operations.”

19. The entire tfanscripﬁ of June 23, 1964, is presentlf classitied at tha
"Confidential” level. Pages 63-73 of the transcript of.Janqary 21, 1964, are |
presently classified at the "Confidential” level, while the remainder of that ;
transcript is unclassified. The National Archives downgraded tha classificati;nv“
of .the June 23, 1964 transcript and pages 63;73 of the janqany 21, 1954 transcrigt

subsequent to the recommendation of the CIA dated May 1, 1975.

20. 1In'1967, Dr. Robert Bahmer, then Archivist of the United States,

Marion Johnson, Staff Archivist, and’i, then Deputy Aréhivist, reviewed the V
classification of the transcriﬁts. As a result, all but pages 63-73 of the
transcript of'January 21, 1964, whigh remained classified at the “Top Secret"
level, was ﬁec]assified.. The transcript of June 23, 1984, remained classified

at the "Top Secret" level. A classification review by the-CIA culminating on

&

December 22, 1972, resulted jn no change to the classificaticn of t

- Reviews by the CIA initiated on July 30,1974, and March 21, 1975, and

culminatiﬁg on May 1, 1975, resulted in the dovmgrading of the transcripts to

~

the "Confidential" level.

21. The CIA informed the National Archives that Mr. Charles A. Briggs is so

authorized.

22. The CIA has informed the National Archives that Mr.ABriggs Tirst viewed

the transcripts on April 15, 1975.
23. 50 U.S.C. 403(d)(3) (1970).

24. The National Archives has no knowledge of the total number of Yarren
Commission executive sessions. Among its holdings are the transcripts for

twelve sessions and the minutes of a thirteenth. This agency withholds access

/

L : » Deponent's initials 1A
Page' 3 of_‘;—_pages 18 & 52
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'to certain of these transcripts or portions thereof pursuant to the

v

fo]lowing-statutory exemptions under the Freedom of Info%métion Act:

(a). 5 U.S.C 552(b)(1): June 23, 1964; pp. 63-73 of
' January 21, 19643 B ’

(b) & U.S.C. 552(b)(3): June 23, 1964; pp. 63-73 of
. January 21, 1964; ’ ' .

(c) S-U.S.Cf 552(b)(5): June 23,v1964; May 19, 1964;
pp. 63-73 of January 21, 1964; and pp. 44-45 of .

o becember 5, 1983;

(d) 5 U.S.C. 552(b)(6): ‘May 19, 1964; pp. 44-45 of
December 5, 1963; and ‘

(e) 5 U.S:C. 552(b)(7): June 23, 1964; and pp. 63-73 of
January 21, 1964.

25. . For the answer to this intefrogatory,'defendant defers to and
incorporates the explanation contained in the'affidavit of Charles A. Briggs,
Chief of the Services Staff, Directorate of Operations, Central Inteiligsnca

Kgency, dated November 5, 1975.

1 have read the answers above, and they are true and complete to the best of

. my knowledge and belief. : . i S |

Qoo ALY, )

% JAlES B. RHOADS _,fl
rchivist of the United States

Subscribed aﬁd sworn to before me at Eighth and ?ennsy]vania Avenue, N.Y.,

Washington, D.C., on this 24th day of November 1975.

j?-:rﬁm'v&-t;_r, § : @/Z/W/M/C .- .
(Notary Public) - L -

My commission expires: /)Mf/,;,,‘/// 31979
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HAROLD WEISBERG,

" Plaintiff, :
v. :  Civil Action No. 75-1448
GENERAL SERVICES ADMINIS- : s AR 09 1378
- TRATION,. BRI 3 = x’f':;‘*l\‘- R
. ) o ; :: - !
Defendant . 3 ;

Defendant has_moved‘for an

e
»

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIX

STIPULATION TO DEFENDANT'S MCTION FOR AN
EXTENSION OF TIME TO RESPOND TO MOTION
TO COWPEL ANSWERS TO INTERROGATORIES

time within which to respond to plaintiff's wotion to compel

answers to'intéerrogatories.: In supportc O

states

fo call into question the credibility of defendant in answering

plaintiff’'s interrogatories"” and asks additional time in ordar to

Plaintiff agrees that he has chal_e
Dr. Rhoads' answers to his interrogatories and that the defen-

fdant's

this.

" In order that the investigation of the United States !

that "plaintiff has made numerous allegations which purport

;research these allegations and "file a proper responsa by way of

§affidavit."

attorney should be granted the time neadad to invastigata
Accordingly; plaintiff hereby stipnlates to the exten i

e sought by the defendant.

i, X
i for the District of Columbia into Dr. Rhoads'’ credibility no

v

l
‘

[ carry,

i tween Dr. Rhoads' sworn statements in plalp iff's Fresedom ©

plaintiff wishes to direct attention to the discrepan

extension of fourteen days of the

ngad the credibility of




l

i
i

Iboth the questlons and the answers to pTalntlf 's first set of in—;

N
(
[,.J‘i; iy

i formation lawsuits and his testimony before the House Subcomm_ttee

on Government Information and Individual Rights of the Committes . .

!on Government Operations.

As the attormey for the defendant should recall, in Weishexg -

év: General Services Administration, Civil Action No. 2052-73, in

which plalntlff sued for disclosure of the January 27, 1964, Warra
Commission executive session transcrlpt. Dr. Rhoads answered plaln
tiff's second int errogatory as:-follows: '

. 2.. The transcript was or1g1nally ClaSSl—

fied under the provisions of Executive Ordexr

10501, as amended (3 CFR, 1949-1953 Comp.)

It is presently class;fled under the pro-

visions of Executlve Order 11652,
Dr. Rhoads' swore that thls answer was made "upon his personal

knowledge and.belief" [See attached Lxhlblt H, which contains

terrcgatorles in ClVll Action 2052- 73]
However, in hlS November 11, 1975, teseimony‘before the House
Subcommittes on Government Information end Indiviéuel Rights, Dr.
Rhoads teetified thet.he had "assumad"” that the January 27 .tran-
‘script had been classified under the autho ity of Executiva Order
-10501. [See pp. 71 and 80 of hearing transcript, attached hereto
;as part of Exhibit. I] As Mr. Steven Garfinkel, Counsel, Office eé'
the General Counsel of the General Services Administration.éuﬁliﬁ

at that same hearing:

It also appears from the record that the
President, and of course, his advisers, were
the perpetrators of an oversight in that they
never made a specific amendmant to Executive . .
Order 10501, which was in effect at that time,"
to include the Warren Cormmission among those
agencies that had original classifving author-
ity. [Hearing transcript, p. 69, a copy of 4
which is attached hereto as part of Exhibit I} ‘ 1

In short, Dr. Rhoads, accoxding to his own testimony, simply

"assumed” what he swore he personally knew was true, and what he

21




 sion had;. that the court reporting firm of Ward & Paul marked the

Y

3 -

swore to be true turns out to have had no basis in fact whatso-

ever.

|.

Plaintiff also wishes to call attention to the ﬁestimoﬁy of
Mr. David Belin, formerly Assistant Counsel to the Warree Commis-
sion, et~the November il, 1975, hearing before the House Subcom-
mittee on Government Informatlon and Individual ngaus- There’ﬁ:.
Belin testified that nearly everythlng the Warren Cotm_ss;oa had

was marked "Pop Secret" even thougn "most of the ma ters ‘before

the Comm;ss;on really had nothlng to do with what YOL would ordl—'

narily think of‘as Top Secret information”; that he ‘@id not know

of any independent ciassifying authority that the Warren Commis- .

Warren Comm1551cn transcripts "Top Secret” but that he did not

know upon what authority they did so; and that "It was a standard

joke within the members of the staff that we were having access to

documants that were marked Top Secret at a time when none of us. s

had security clearances.” [See pp. 5-9 of the hearing transcript,
copies of which are attached hereto as part of Exhibit I] .

Finaliy, plaintiff notes that defendant's motion for an ex-

tension of time speeks of filiﬁg an affida%it on this quastion.of
Dr. Rhoads’ credibility. Plaintiff welcomes such an affidavit;
However, plaintiff also notes that on February 27, 1975, he filed
a request for the produc;lon ot documents which askad, among other
things, for a copy of the November 5, 1975, affidavit of Mf_. :
Charles A. Briggs,.chief of Services Staff, Directorate of Opera-

tions, Central Intelligence Agency, which is raferred to in the

L yit is presumably relevant to this case and is presumably not

classified, plaintiff has not yet been provided a copy of it.

plaintiff would appreciate a copy of it at the govarnzment's

earliest possible convenience.

22
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answer to plaintiff's interrogatory MNo. 25. Although this affida-,




=

EXHIBIT H FILED: 3-22-76

S

UNITED STATES DISTSICT COURT
FOR THE DISTRICT OF COLUMBIA.

°
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'HAROLD WELSBERG,

: . Plaintiff

V. ! | CIVIL ACTION XO. 2052-73 **

e e v

TNITED STATES CHIERAD s..avxc*s
ADIiIL’I TRATION,

vs oo eb ve Te eu 66 60 oo 00 00 80 8¢ g

Deﬁendé.nt :

PLATNTIFE'S IKTZEROG: LTORIES

Tndex Pul= 33 of the Fedsral: Pules of Civil Procam._.,,‘ z

fadaresses ’che Pollowing in uez*r-o,:,aucr:.es to uh" Dw.e da e

1.

;Session +6 be kept secret in tha
or forsign policy? o
2.
+o Plaintiff's :.n’cerv-cga..ory Xo.
).' On. what date was any
to V‘a_n\.:_'?'s interroga tory To.

4.

Is thare any Executive Order wh_ch

‘:.}::c transeript of the Janurary 27, 19

vde 98""""“2»101& “tpat it is not :Ln the n_,.x.::.ona'L
the trenmscript of azny Yarren Commissi

report oX any interview 0T scientif

Warren Com

64,

interest of the national ¢

'ﬂhat is tha nus-:fber of any ‘Executive Qrdexr

1?

Exacutive Order eited

x publiskad-: in 'tn

ic test nzde by

Federal Bureau of

Investigation during

its invesilga

nmission Ixzeculsiva

citad in resporsa

in rssponse

d aral Reg:.stez

Hz=s any Attorney General of the United States ever 'made a
interest to disclose

on Executive Sessi O:L or thn

or for the

+ion into the

assassj_n_.‘b:.on of President Jomn F. Kenzedy?

5. If the answer %o Pla:..nuifi"s __nte*-‘c atory No. 4 1s yeS,

when 2rd by wooml was this determination m=2de?




6. Is the Janvary 27 transcript Leln“ withheld from research

on the grounds that 1%t is part of an investigatory file cé:piled

for law enforcement purposes?

7. -If the answer to Plaintiff's inierrogatory ¥o. 6 is yes,
vhat 1s the specific law enforcement purpogse for which the January

27 transcript is beinﬂ'“ith“e a? o . S
8. Eave any court proceeding z5 been inltiated relevent to aﬁy

law enforcement purpose cited.in responge to Flain *‘f’o terrog-

atory Wo. 77

g9.. If thevansﬁer to Plainti”'s inter* zatory Ko. 8 is yes,

Y

‘what are the titles of these court cages and in what courts wera - !

they inlt*ated° : T

10. Are any future court nrocaedinbs contenplated wi*h respe

:}i to any Waw enforcement pu*nos= cited in response ta Plaigtiff's

interr or=tcry No. T7? ’ " - o

ll. ¥ith respect to any court proceedings cited in regnonse,;.;
! =
{to Plaintifi's interrogatories Jo. 8 a2nd Yo. 10, what har= or

)

prejudice would the'gove-hzent suffer if the January 27 tran;cript
were to be dlscloscd to Plaintiff W '"“erb?
12. Eas the disclosure of parts of +hc Junuary 27 t*anacrlptr

by Representative Gerald Ford harmed the governzent in any of the

if's inuerrogatory=

court procsedings cited in response to Plaint
¥o. 87 o . o - - ' e
13 Haé the disclosure of parts of the January 27 transcript

by Henresentatlve Gerald Ford prejudiced any future court proceed—

0t 24 .
ings 01»ed in response to Plair 's interrozatory No. 1072

. Pord's dinclonure of part
14. If Fepresontatlve Gerald Ford’s X parts of

the govarnzent ny law -

the Jaraary 27 transcript has har= re g in eny law en
¥ - v' T'a — ©

forcement proceeding cited in res:onsa to Platntis s interroga-

ra of ths 2
tories Ko. 8 or-No. 10, what isvtha nature of J;Aha::,

‘

24
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Pl

- 15. Has the Department of Justice or the General Services Ad—
ministration recomzended that any action be taken against Repressn-—

tative Gerald Ford for publicly disclosing pars of the Jenaury 27,

1964, uranacrlpu stated by the General Services Ad_lnlauraulon ta be-;

classzfzed?

16. Has the Department of Justice or the General Services Ad-

ninistration cormunicated to the Senate Rules Cozmittee or ény other='

conrr8331onal co*nlttae the fact that epresant= ve Gerald t‘cr:l
publlcly dvsc;osed pﬂrts of the purported_y classified Januar?'é7;
transc*ip*” .

17. Has the Department of Justice or the Generzl Services Ad-—

ministretion recomsended that. any action be taken a2gainst Renrasen-

tative Gerald Ford for testifying that he dld.not revezl any classi-

11 fied information in his book Porirait of the Assassin?

18. Vas the January 27 transcript ever given to any low en-

forcement officer of the State of TeAas, including: ' o

2) Dallas County District Attorney Henry Wade?

) ~Teias Attorney Generzl jiaggoner Cazrr?

c) Special Assistant to uh“ Texas Attorney General I=on ;
Jaworski?

19. Vés the Janaury 27 transcript evér ivén to any courf or.
law enforcement agency in the State of Texas? 4

20. has the J_n_u*y 27 transcrﬂnt ever givern to any ;ederal 
agency, 1ncludlng,.buu not l:..r:\;\.‘.eafq <o, tkhe *oll .ng:

a) The Cenural Intelligence Agency?

b) The Federzl Bureau of Investigation?

¢) Thea Office of ¥aval Intelligence?

d) The Defense Intelligence Agency?

e) The Hatiop2l Security Agency?

no
cA

i
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2.

2l. To what "recent developzments in tha state of the lay®

was HMr. Richard Q. Véwter, Director of Iﬁfor:ation, Géneral Service
Administration, referring in his February 8, 1372, letier (éee
Complaint;\Bxhibit D) to Mr. Hareld Weisberg? '

. " Please note that under Rule 35 of the Federal Rules of Civii |
Procedure you are required to-serve upon tke uniersignei;lwithin »
30 days»after service of this notice, your answers in'writing~an&

under path to the above interrogatories. ) = " L

Attorney for Plzinktif?
1231 Fourth Streset, S. V.
Washirgton, D. C.” 20024

DATED: ‘Nb§ember 29, 1973

CERTIFICATE OF SERVICE

I hereby certify that I have this 23th day oI Nbveaber,.l973,
served copies of the foregoing interrogatorieé upon the zitorneys
for the Defendant, ﬁhe General.Services Admizistrafioﬁ, bj re2iling
them torthe Attorney General ior the United States, lr. Robert »"
Bork, U. S. Department of Justice, Washington, D.-C., and Hr. 3
¥ichael R&an, Assiétant Uﬁited States ttarney for the Disvricf of f
‘Columbiz, Civil Division, United Stafes Cburthegse, 3rd andeonsti—;

“tution, N. ¥., Washingtom, D. C. 20C0L.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG, ) - FIIED: 3-22-T6 “
Plaintiff ; -
. _ i ‘CIVIL. ACTION NO. 2052-73
UNITED STATES GENERAL SERVICES ; |
. ADMINISTRATION, ; .
Dgfénda.nt : ; :

ANSWERS TO INTERROGATORITS

JAMES B. RHOADS Arch:.w.s.. of the U;..i..ed SLL"ES 3 hz.vir_zg heen fizst
.duly sworn, u.nder oath, deposes and says that it is upon his pe srcnal knowledge .
and behe: :.haa. he clvesAthe io].lowma information in answer to l;_te?"oa’a:torie s
pv-opounded by pla.nt:.f_‘- | .
.l. Yes. . - E L 7 -
2. 'I'he t:-z.nls.cz;.pu was o:;.j.cmally— classified wndar t-_° pro;n.sx.c;ﬂs of
_’Elx=cm_v= Ozxder 1030]1 2s amended (3C_T:"R 19 9-1953 Comp ) Itis presen._ly
classmed u:laﬂr the provxs;ons o£ Execunve O=x de.k La:z’ ) V
- 3; 37 FaRa:s 5209, March 10 1972, A:' ;: T R
4. - Dez_nda'::t obJects n.h.r.s mter"a.cato—y- ron -heig:ou.'nds Lh;t it is

‘not relevant to ..b.e sx.b_]ect matter irrvolyed in the insiz=t aciio=, and d..vulcence -

- of the information ‘sought wonid be. ccm.rza’:y'tc the JU.T‘ isdictional reqms:_ es sat

- forth at 5 USC 552.

5. Not applicable (N/A) in light of presious answex,
6. The transcript is withheld as falling within ce:tzin'exemptioqs‘
from'madatory disclosure cited at 5 U.S.C. 552(b) (1970).

" 7.. The Warren Commission was established under Executiva Order

<
‘and recognized by statute to investigate the assassinations of President Kennedy

P L . . aat Vy e <.

and Lee Harvey Oswald. ° R S TR ¢ oA TR L LR

27
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10.

The defendant is not aware of any such proceedings.

Not applicable (N/A) in light of previous answer.

_The defendant is not aware of any contemplated futures proceedings '
. o

in this respact.

1.
12.
13.
14,

15. .

relevant to the su.b3 ect mattar involved in the instant 2ction. The General

N/A

NJA

.N/AV
N/A.' ) .

Def_nd_nt chec..s to this interrogatory on the grounds that itismot .

Services Ad:zinistzaﬁon has made no such recommendaiion.

|16,

_De.fendu.t objects to this interrogatory on the grounds that it is not

relevant to the éubject rmatier involved in the instant action. The Genaral

S=rv1ce.s Ad.:n;:nstrat:on h=s made no such recommendation. '

17

-

Defen_ant obJ ects to this mt=rrooatofy on the crrou:\d.s that it 1s not

" relevent to the subj ect matter involved in the instant action. The General

Services Administration has made no such recommendation.

S i

NQ_--'_ i % A . i . .‘- o

The anly Federzl'agend.esi which ha.ve examined 2 cq;py bitthé -

. ..ranscnp;. oth =r than the de‘enda::t Generzl Services Administzation axe the

Centzal In.te]l:.c-ence .Agency and the Federal Bu:eax. of In.vestr.aatr.on_

21

.M'::. Vaw‘t=f"s commment ta ”Iécent developments in the state of '

the law" in his letier of T-"ebruzq‘ 8, 1972, merely ref fers to an em__aah.on

oi newly issued _]L:.LLL dec:.slcms ‘on the Fresdom of Informatica Act ard the

’ antr.cmated issuance of- Exacutive Order llo:)

Subscribed and sworn to me before this

My Commission expires the =7 © day-of A
f T I S

J'.—’{:‘_M“S B. RHOADS
_ Axchivist of the United Staies

B o
ey

4 l
\«M\BJ fuu S
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HIROULD WEISEERC, - - FILED: 3-26-76

Plaintiff

-—y— Civil Acticn No. 73=144%

CGIHERAL SERVICES AGHINISTRATIC

Deferndant

N N N A N o N N N

D TN ! PO x 7o NPT g
DEFENDAZT'S MGTION FOR SUMMARY JUDGMENT

Defendant, by lts attormey, tha United States Attorney -Zox
the Distriet of Columbia, ruospectfully movesthe Ceurt for s:mmary

juégment in its favor on the ground that thers are po genuipe
issues as to any material fact aand defendaat is entifled to
juegment as a matter of law. BRule 55, Federal Rules of Civil

Procedure.

sotion, defendant submits herewith a
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stakemept o

& meacrandum of points and autnorities, the affidavit of Ir. Jzmes

o
¢]

boads, Azchivist cf.the United States {(Goverxpmeak Exhibic 1),

53e

»,

and the affidavit of charles A. Brigga, (hief of the Services Staif
For the Lirectorate of Cperations (entral Inteliizesnca Agency

Covermaent Exhibit 2).

EARL J.
United

40




= FILED: 3-26-76

UHITED STATES DISTRICT COURT
FCR THE DISTRICT OF COLUMZRIA

HAROLD WEISBERG,
Plaintiff .
-y Civil-Action Ro. 75-1442
GENERAL SERVICES ADMINISTRATION,

~ Defendant

N e N N N N N N N

STATRENT OF MATERTAL FACTIS AS TO
I

VHICHE T:ERZ IS MO GENUTIE ISSUE

In support of its wmotion for summary judzxent and in cernformance
with local Rule 1-9(h), defendant aubmits herewith a statecent of
m2terial facts as to which it ¢oantends thare is po genuine izsue:

1, On March 12, 1973, relying on the provisions of the
3 5 B2

[0}]
n
H
Q
1]
I
r
1]
(o]
2]

Freedom of Information Act, plaintiff reguested di
.certain Wamen Commisslon executive session transcripts (Exhibic A
to tha complaint).

2. Qo Aprill 4, 1975, by letter from Assziscant Archivise
Edward G. Campbell, defendant grantedplaintifi’s :equeét»in part -

and denied disclosure of;

B
.
t
7
(]

iarren Commilssion executive gession traaseript of

2. The Warren Commission executive sesszion traascript of

Juna 23, 1%5%; and

(41
(93]
2

C. . Pages =73 of the January 21, 1984 Yarren Co=migsicn
executive session transeript (Ixhibit B to the complaint).
3. ©Cn April 15, 1973, plaintiff appsaled the derpial of

these materials to the Peputy Archivist (Exhibit C to the complaint)

41




4. On ¥ay 22, 1875, by letter from the Leputy Archivist,

transcripis (Exhibit D to the complaintj.

5, Un Septamber &, 1275, plaintiff filed th

®
)-5.
s
v
re
[}
n
It
o]
n
lai
P
o)
o]

to compel disclosure of the withheléd documents.

United States Attorney

ROBERT N, FORD
Assistant United States Attorney

MICHAEL J.
Asgsistant

N
™




MITED STATES DISTRICT
) . FOR THE DISTRICT OF COLIL®IA

HSROLD WEISBERG,

Plaintiff

-!Jh-

JENERAL SERVICES ACMINISTRATION,

LCafandant

_ FILED: 3-26-76 ' 7

COURT

Civil Acktion Ho. 75-1448

N N A No” W NS S N

HEMORALIDUM

IN SUPPORT GF DEFENDANT'S MOTIUN

OF POINTS AND AUTHORITIES
FOR SQIZARY

JUTGHERT

Prelimlipary Statement

Relying on the provisions of the Frzedcm of Information Act

FOIA) plaintiff brings

dizsclose two tramscripts and 3 portion of a third transeript
the execuiive zesgions of the ¥arren Coumigaion.

1575, plaintiff wxote to

Dz, James B. Rhoads, and

The cxecutive

g =

W

and ¥ay 19, and Juna 2

=

2. Pages 43-65 of

ranscript; and
5. The reportar's

scsaion.

The doctments raguested

this action to vompel defzndant ro
of
Cn #arch 12,

the Archivist of the United States,
6, 1853,

Da2cember 5, 1983 exscutlve seszicn

f tha Dacember .6, 1363 exscutive sassion

tha Jaouary 21, 1984 executive szession
potes for the Jsruazy

were disclossd with the exception of the




Cr;nscripts of May 12, 196% a%d June 23, 1954, and pugeé 53-73 of
the Januwary 21, 1964't:anscripc.
pefendant maintains that the June ij, 1934 t:ansc:ipﬁ and
pages 63~73 of the January 21, 1964 transcript are protected by
emptions 1 and 3 of the FOLA, 5 U.3.C. 352(b)(l) aad (3), and
ihat all three tragscripts ares protected by éxz:ption 5, 5 U.5.Cs
55Z2(b){(5). Im acdditicn, <decfendant contends that the MHay 19, 1964

-

transcript is protacted by ezemption 6, 5 ¥.S,C. 552(b)(6). Each

of these exemptions will be discussed seriatia.

Argument . : .

1.. The Juns 232, 1384 Executive Seesion
. i Trznscrxipt aad Pa"es =73 of the
Januaxy 21, 1984 E tive Session

Trapseripk cf th en Commission

o
Ars Proisncted From Eisclcsu:e By 5
T.8:C: 532({%) {3)

The third exempticn to the ¥JIA permlts tha- witnlollznw of
materials “specifically exemptaed froa disclosure by statute M
5 U.S.C. 552{b){(3). It bears emphasis rhat Exex ﬂpcio 3 presaryses

intact any avthority an agsacy is granted by statute to protact

1-

or withhold information, including documents subject tc the

Infommation Act, Adoinistrateor, Fedeval Avistion adoinistraticn

v. Rebertsgon, 95 S. Ct. 2148 (1275). 1In other words, “Ex2mprion

from the other exemptions enumsrated in the FGIA in that
its appliczbilicy does naot depend on. the factual coatents of the

specific documents, and thereifore In casera imspection by the Court

would ba wnnecessary and inappropriate % * %" ‘Hutiocpal Airlinag

Tnc, v, Civil Aeronmautice Poazd, <t al., D. B.G., Civil Action

v
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Here, two transcripits are protectad by statute, as spacified
? _ 9

2t Paragraphs 2 and 4 of the Priggs affidavit (Covarnment Eﬁhibit )

and paragraph 9 of the Rhoads affidavit (Govermmert Exhibit 7).,

: 11—

Specifically, 50 U.5.C. 4053(d)(3) providas "That the Lizecrer of

Central Intelligence shall be responsible for protecting iIntelligence

=il

sources and methods from unauthorized disclosure . . . " Thus, the-

-

Sepata Report oun the 1974 amaepndmentsa to the FOIA (5. Rept. Ho. $3-85%,
932 Jong., 2d Sess.) states; -

By statute cartain specizl categories of sensitive
infcrmarion % % % intsllizence sources and mat
(50 U.S5.C. 3403(d)(3)(C)) = must be given spec
protection from unauthorizad disclosure, e
categories of jnformation have becn exempted
public inspaction undar Sectionm 532(b)(3),
'specifically exempted from disclosure by staruta,’

and (b)(l), 'specifically ragured by executive , ' S
ordar to be kept secrat in the interast of Lhe

rational defense or foreiza policy.?

discussion on this poink, (Conferenca Rept., S. Rept. Ko. 53-1200,

P- 12.) Especlally in view of the Briggs affidawvic, it caa be

plainly seen that 50 U,S.C. 403 protects two of the tra scrists

e Briggs and Rhoads affidavits raflect that two of the

S = TS IO,




in accordance with Ixecutive Crder3s., The 1974 amerdments to the

FOIA nmarroved ixemption 1's scope to a2n'extent. At the szme

tima, the Congre3s considazred the revisad Lfzempricn 1 as 8cecoxding

the Executive broad powers to protect material:

However, the coafarees recozmnize tha:s the Exscurive
departments responsibla for nationazl dsfense and

foreign poilcy matiexrs have unigue insighls inte

what adverse effects might occur as & result of

public disclosure of a parxticular classified racord. N
Azcorcingly, the conferses expect thar Federal courts, .
in making de nove deterzinations ip secticn 532

(0){(1l) cases under Fraedom of information law, will

accord substantial weizht to an agency’s arffidavit

eoncarning the details of the classifisd status of

the dlsputed record.
[93d Cong., 2d Sess., S. Rept, No. 33-123G, p. 12
(the Confarenca Report).}

The Senats Report likewise states that amended Exemptica 1 does

not allow the Court to substlitute its judzment for that of rhe

|2}

gency * % % only if the Court finds the withheldiny to be withour

®
s
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& reasonable basis uader the applicabl

may order the documents released.” (2. Rept. MNo. 33-854, 93d
Cong., 2d Sess.,; p. 15.) In Leeping with thase criteria, ..the Briggs

andé Rhoads affidavits establish that Exzmption 1 protects rwo of tha

transcripte plaintiff seeks. Yolfe y. Frechlks, 518 F.Zd 654 {3.C.

Cir. 1974). BSee alao Alfred 4. Kaoof. Ine. v. Colby, 509 F.2d 1362

(4th Cizr. 13975) (plaintiffs have filed a petition for o writ of

for this reasom, defendant’s wocion for
1/ ’

Swea judgment should be granted.
j‘ .

certiorari), Accordingly/

L/ ALl of che rsporta by congressional cozmittzes prece ing
enactment of the 1574 FOIA cmendments confirm that in comera inspection
is not reguired and the ourt should first attempt to rezolve tha
matter without in camers ingspection. (5. Rept. Ho. 93~854, 3534 {oazg.,
2¢ Sess., p. 153; il. Qept. ¥o. 93-576, p. 3; 3. Espt. lo. $3-1250
(the ionference Report), pp. 9, L2).




- C . L . -

I1I.  All Three Docrmantaz bOLHMt Jy
°  Plalntiff Are Protected §
Disclosure bv 5 UJ.5.C. 552(b)(5)

3

The June 23, 13B% trapseripk, the Hay 19, 1854 transcﬁipt and
pages §3-73 of the Jaauary 21, 1664 tracscript are protectead from
compellad dlsclosure by Exemption 5 of fhz FOIA, 5 U.5.C. 552(b)(5).
Indeed, the fackt that tha transcripts reflsct executiva éessiang
of the Commission goes a long way toward establishing applicability -_
of Exemptiocn 5. Thus, E;emption 5 protects dccumeﬁ:a “disalosuze

- . ,

of which ‘wou ld be ”injdr ious to th= consultstive functions of the

Government'“. ¥ILR3 v. Sears, Rosbuck & Co., 421 U.S. 132, 149 (1875).
In cther words, “the policy of protecting thz 'decizicn-making
procassges cf‘Goverﬁment agencies’ is incoxrporated in Exemptionm 5.%

v. Sears, Roebuck & Co., supza, 421 U,S. at Page 150. Just as

" ELR

Fry

(o]

ap -al?ate ceurt2 pecessarily must mest in Executive Sessioc, so

must an Executive Branch Commission. whatever the cuter pericgeter
of Exsmption 5, it plainly proktects the dsliberaticns at suck

» N

Executive sessiona. NIRB v, Sears, Reebuck & Co,, supra] The Farnsso-

~ 7y

ation Board v. Grumman Aircreaft Engineerinz Corp., 421 L s. ’vo

YA

(1575); Envircomental Protection Agemey v, Mink, 410 U.S. 73 {1973).

Hontzrose fhemlecal Corp. v. Trzin, 491 ¥.24 63 (S.C. Ciz. 1974

IV. The ifay 19, 1984 Executive Ssssion
Transcript of the Varren Commission
Iz Protected Freom pisclosure 3y 3
U.S5.C. 532(") (5)

Cna of the transczipts, us dascribad In Paragraph 10 of the

.Rhoads sffidavit, is withheld because 1t relates soclely to




- L T \

ixamption 6 to tha FOIA.

In enacting Exemption 6, Congress protected against an L

“{edividual guffering Ya clearly wunuarranted invasioa of personal

"
(o]

privacy” (5 U.S.C. §552(b) (6)). The Court of A;p:&i; hias recently

observed and cemsidered the difficult privacy iasues which arxe posed
even whera the plaintliff has a special need for the documents which

mey redcund to the bsnefit of those individuals whose namas aad

517 F.24 185 (§.C. Cir.

1]

3

ddresses ara sought. Bitlow v. Schuitz
1375), Thus, under Exemption 6, home addresses nave beep witkheld

whera the addresses are “information that the individoal may

fervently wish to remain confidential or only selectively releasad.®

ine Fobby USA. Ine. v, United States Internal Rewvenue Service,
502 F.2d 1332, 137 (34 €iz., 1974)., 'Tha possibility of invasion

rivacy should he seriously coasidered. See Rural Housing

(o]
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fee also rhe Privacy Act of 1974 , Tublic Law 93-5373, 5

whaze Congress limited the power of the Governzent to

information pertaining to individuals. 1In passing the

the Congress found that fthe privacy of the ipdividua

perzopal infomsation by Federal agenties,’t (Public Law 93-37

(1}.) ia the lizht of ths principles reflected by the cong
enacrments and decidad cazes, Exemption 6 plainly protects a .

" lommigsion's discussion regarding the continued employzent oI two




Conclusion

EARL J. SILDEIRT
United States Attorney

ROB=RT K.

‘Assistant

U.5.C. 552
xhoads aiff
by Exempti

FCRD
Unite¢ Sistes Atformay

HICHAZL J
Aszistant
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Uniced States Attcrmey

ability of Sxemption,73
at paragraph 9{d) o%f th
red tparcby is also cov




' FOr THE DISTRICT OF COLUMER.

HAROLD WEISBERG, . - FILED: 3-26-76 : Ik
' Plaintiff, ) : '
TE . ' : )
, V. ) ! . £
o " A ) Civil Action No. 75-144¢&
_ NATIONAL ARCHIVES AND RECORDS SERVICE, ; A
4 ’ ' Defenda.nt. ;
! )

i : i
DISTRICT OF COLUMBIA ) 44 .
CITY OF WASHINGTON )

———— e

1, JAMES B. RHOADS, 'Ar;iﬁvist of the United States, National Archives band Rccofif

Service, Gereral Services Adnﬁhiétraﬁion, Eighth and »Pennsy_lvania. Avenue, N. W, ;:

living at 6502 Cipriano Road, Lanham, Maryland, do Eereby solemnly swear:

1. Ihave read and am familiax \*éitﬁthe_all_gg_a;tior{s contained in the plaintiff's

complaint in the case of Weisberg v. ‘National Archives and Records Service, Civil [

A.cﬁon No. 75-1448, United States w&r the District of Columbia.

2. At all times rclevant to the circumstances of the complaint, I have served in thc

position of Archivist of the United StaAtefs. :

3. The General S‘erviégs Administration [GSA], acting through the National Archi\‘-a;
and Records Service [NARS], serves as the svccessor agency to the President's

i ’ : : ’ '

Commis sion con the Assassination of President Kennedy, popularly k_noiwn as the

Warren Commission (hereinafter, the "Commission").

4, Over fhe years that'the National Archive.s‘ has rnainta;ined. custody and ’c.ontrol
over the records of the Commission and other documents and ma.terigls relsvant

to the assassination of President Kennedy, it ha‘s striven.to make increiaséng‘ '
numbers of these materials egvailable for public acce.ss. In soms ins‘cances,v‘N.A.RS {
has opened these materials subsequent to Freedom of Information Act reque.sts for%
»'accgss, many of‘xx'bich were instituted by the plaintiff. T‘c; date; well ovei—. 90% of

these materials are available for public inspection, and, in the case of documertar.

materials, copies are provided upon request.

——

“
pis

Page 1 of 5 pages. _ ’ Affiant's initials QR/P
: A - 50 S
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i B, mong the Cemmissicn records in the cuslody and contro! of the MNational |

3

cArciiives are the transcripts of those mectings in which the members of the
! : .

A l . - -‘ - ' - + B
"Commxsszon met in executive session. Although the Commission rnzy have met

in ‘exccutive scssion on more occasions, the National Archives has in its possession

- the transcripts of twelve meetings and the minutes of a thirtcenth.

6. Atthe time of their accessioning into the National Archives, the Commission -
had classified and marked each of the transcripts "Top Sccret' (see Exhibit A, a. -
copy of an affidavit with attachments, dated April 8, 1974, of J. Lee Rankin,

General Counsel of the Commission), At regular intervals over the years in which

the National Archives has had cus‘tody and control of these transcripts, it has con-

ducted classification reviews of these documents to determine if any Qf them should

be downgraded or declassified. In accordance with applicable provisions of law,
these reviews have been conducted with the assistance of those agencies of the Federal.

Government which have subject matter interest in the particular transcripts. The

most recent review of those transcripts which remained security classified was
— :

conducted in conjunction with the implementation of the reccnt amendments to the
Freedom of Information Act and coincided with plaintiff's administrative request

for access to those transcripts that remained closed at the time of the amendments.

7. As a result of t.hese reviews, only th-e transcript of Juce 23, 1964, and pp. 63-73
of the transcrip.f:' of January 21, 1964, remain classified, and they have been ;iown-
graded to the "Confidential” level. These trans;:ripts remazin classified at éhé )
request of the Central Intelligence Agency, which agency has subject ﬁatter jnterest
in the informa'tiorx contained within these transcripts. Furilzr, the CIA has
informed us that, should there be any questionAconce’rning tiz acthority of the :V.farren
Commission to classify documents,. these tranécripts shall 52 classified pu:sua-nt

to the authority of the CIA to do so (see Exhibit B, 2 copy ¢l z letter'to me from

Robert S. Young, CIA Freedom of Iafczmation Coordinator, dated May 1, 1975),

Affinnt's initials VGD

’

¢
b

51




' .. - * ?
“g. With the cxccptio:(_g ramecs and olher idcntifying(. tails deleted from the

)

transcript.of a meceting in which the members discussed the qualifications of potentis
zkal : L !

I N

staff members, all of the transcripts and minutes except thosec at issuc in this litiga
] . *

] .

tion, i.e., the transcript of May 19, 1964, the transcript of June 23, 1964, and pp.

i 5 - . - /[

63/’/3:of the transcript of January 21, 1964, are available for public 'inspectlc-m. and—
co,,[ying.
P

94 In accordance with the instructions and recommendations’of the Central Intelli-
3 . ‘ - e
gence Agency, the National Archives maintains the security classification. of the-

» .

transcript of June 23, 1964, and pp. 63-73 of the transcript of January 21, 1964,
; i - . s ,

at the "Confidential' level, and withholds these records from public access. ‘In
: : : I -
denying public access, NARS relies on those statutory exceptions to mandatory dis-

closure under the Freedom of Information Act which are pertinent to these materials.

These include:

(a) The {first Aexemption, 5 U.S.C. 552(b)(1), which permits the withholding
. ; /

of materials ""specifically authorized under criteria established by an Exccutive order
to be kept secret in the interest of national defense or foreign policy and are in fact
properly classified pursuant to such Executive order . . .." These transcripts are

. properly classified pursuant to the criteria established in Executive Order 11652

i

(37 F.R. 5209 (March 10, 1972); 3 CFR 1974 Ed., p. 339).

.A'(b) The third exemptibn, 5 U.S.C. 552(b)(3), which permits the withho].ding
of materials ""specifically exempted from disclosure by statute . . ...". The specific
statute which is per;:inent provides, "Tﬂat the Director of Centrai Intelligenc;e. shall
be responsible for protecting intelligence so;.lrces and methods from unauthorized
disclo.su.re i m w50 U.S, C 403(d)(3)). In withholding =:cess purs‘uant to this
statute, the Archivist of the United States or his delegates within ;C_he National‘Archiv;
and Records Service act as agents for the Diréctor .of Ce:f:';l intell%gen;:e or his - |

delegates (see Exhibit B),.

ES

. ' ' : - ‘ . A1, .
Page 3 of 5 pages. - ‘. : Affiant's initials Q D
E o B . R - ﬁs\




S 7 ! - . g g . 77 . $
e ;‘_c(c) The (ifth cxc{: olion, 5 U.S.C. 552(b)(5), \‘fi‘(_ a permits the withholding

of "inler-agency or intra-agency memorandums or letters which would not be
- ' '
available by law to a party.other than an agency in litigation with the agency . . .."

. Thesec transcripts are the written record of the times when the Commission
i ! : : 2 °

bers met to express-their individual ideas, opinions, conclusions and

Te ommendations to the other members. The subject matter of the meetings
included the Commission's methods of gathering evidence, the person.nel‘

of the Co.’nmxssxon staf.f the Commxssxon s goals and public image, as well as a

i
'_1 ' L ! mnee e iiem
discussion of the evidence before the Commission. On several occa;;ons mchv1dual

‘commissioners expressed the opinion that their views and those of the other

commissioners’were given and should be maintained in confidence. As these

transcripts clearly reflect the deliberative process of the Cémmission, NARS

e esewi®

the cited exemption.
. ) $

H
o

/
{d) Paragraphs (D) and (E) of the seventh €xemption, 5 U S.C. 557(b)(7)(D)

z 2

and (E), w.nch permit the thnholdma of
’ 'mvestigatory records compi]ed for law enforcement purposes
“"=~  butonly to the extent that the production of such reaords
’ would . . . (D) disclose the identity of 2 confidential source
and, in the case of a record comgiled . . . by a2n agency
. conducting a lawful national secur: y intelligence investiga-
i tion, confidential information furnished only by the
> confidential source [ or] (E) disclose investigative techm.qaes

or procedures s W e

The pertinent transcripts reveal the identity of a2 source of national secﬁrif:y
_intelligence information as well as information obtained from that source. They
further reflect a discussion of intelligence methods and techniques that had been '

employéd in gathering the existing information or could'be employead in gathering

additional information. Because the United States District Court has previously
s % .

ruled that the executive session transcripts of the Warren Commission were
Minvestigatory files compiled for law enforcement purposes . . .,'" .

(W’eisb.erg v. General Services Administration, Civil Action No, 2052-73 (D.D.C.,

May 3, 1974)), the National Archives and Records Service rmaintains that the

-

T 4 N} . ) . . Tl ¢ ’
- Page 4 of 5 pages. R - ) . : Affiant's initials (‘/Z) )
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script of June 23, 1904 and pé. 63-73 of the transcripl of January 21, 19464,

i

0.! The transcript of May 19, 1964, is no longex‘ security clzlss‘iﬁcd.r Morcover, the
| . v :

o L H
I . i

subject matter of the transcript has nothing to do with the Commission's investigatior

v
i

1

ffthe assassination of President Kennedy or the murder of Lee Harvey Oswald.
i : ’ :
Rather, the Commission met in executive session on May 19, 1964, solely to discussi

the continued employment of two of its staff members. The rcasons thch gave rLse

. l:
to the Commission's concern over their contmucd employmem. hac. nothing to do wuh

their performance as employees, but with certain alleged 2spec_ts of their pcrsonal
) histories. To release this transcript would "constitute a clearly unwarranted
. i
invasion of [the] personal privacy' of these individuals. Moreover, because of ‘con-

temporaneous news accounts rurmoring complain‘cs about these employees, the dele-

" tion of their names and other J.dertxfymv de’caxls Wwould not succeed in protecting their

identities. Thereforc, we have withheld access to the entire transcript on the basis

of the sixth exception to mandatory disclosure- und/e* the Freedom of Informatiocn ‘;ct,
5 u. S C. 552(b)(6)). As explained in subparauraph 9(c), above, we have also with-

held thxs transcript oursuant to the fifth statutorv exemntxon, 5 U.S.C. 532(1))(5))

N

-1 have. read the aBtwe séatement, consisting ofA 5‘s pages,‘ and it is true and complef&
to the best of my knowledne and belief. I understand that the inférmat‘iAon.I have give1
is ﬂqt to be coxfxsidered confidential and fv:hat it may be shown to the mte;-esteé partlec

Ato th:}s action.

Qw\dﬁﬁm&su

(Af iant's signature)

Subscribed and sworn to before me at Eighth and Pennsy’r:anza Avenue, N w.,’

Washington, D.C.,.on this sixth day of October 1975.

,‘/zs/",«««,,g ) ﬁ/{"kx o
MNotary Public)’.

My commission e.xpires; A—V\Z/ 3)J /9 7'7

N -~
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URITID STLTES DISTRICT COURT

_ ) FILED: 3-26-76 3
FOR THE DISTRICT CF COLUIBTA i

HAROLD WEISBERG, :
' Plaintiff, : . e
o — Civil Action Ko. 2052-73 .
v, . ° . ‘. i . \ Semee o e 0O -
GENERAL SERVICES ADMINISTRATION, : - | '
. o  ,Defendant. : 3 /
————————————————— x : —

STATE OF NEW YORX ) - R
& ' ’ ] \-’-.

COUNTY OF NEJ YORK ') sS.i.... = )
CITY OF NEW YORK ) N

I, J. LEE RANKIN, living at 35 Sutton Piace, New York,

New Yorlk, do hereby solemnly swear:

. -

1. From Decenber 8, 1963, I served as CGeneral Counsel of

the President's Commission -on tiiz Assassimation of President

'
i

Kennedy (Warren Commissiom). T

2. Shortly after I had assumed the cuties of General

C;unsel of the Commission,.i was inétruéted by the Commission

that among my duties was the respgnsiSility to securiﬁy_;lassify;
at appropriate levels of.classification those rgédrds created by:
the Commission in its investigatioﬁ an@ report that should be |
security classified under existing Executive order. . The
Commissiog'slauthqrity to classify its records énd its decision

to delcgate tha= responsibility to me existed pursuant to

"Bxecutive Oxder 10501, as amended.

P o 55




—————

~—
.

.
~—
®

.

; Y B
; -3. As agreed to by the COuml blon, I oxdered that the
i transcripts of certa in of the Commission ex ccutlve SeoSlbnS,
L including that of January 27 1964, be class;fled "Tcp $ec*et L

and I conmunlcated Lhe fact of said c13331 ication to Xald & ?auT

.
it

traﬁscrlbers of the exethlve sessions (see attached copies af

correspondence bgtween ard & Paul and me). g

I have’ read the above statement consxﬂtlng cf two pages,

and'it-is true and conp1cte ‘to- the_best of my knowledge and

belief. I undorstand-that the 1n;orrat;on I -kave given is not

to be considered confidential and that it may be
HLtel 22

S ""—“/\/ gﬂ ’::{'-":-f\_:

J LEE RANKIN

shown to the

‘interested parties.

' Subscribed and sworn to before me”
- at } JL44/‘ ’k " =

on this 5* Aday of Aprll 1974.
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38L L. WARD, JN, & . . . P @ .
i . . . . . .
Hon. J. Lee Rankin, Gznerazl Counsel, . . £ i
- Presidzntial Commissicn on the ) : - T :

Assassination of. Presidant Kennady,
200 Maryland Avenuz, N. E.,
liashington, D. C. 20002.

. 4 o . .Re: Stenographic Repaorting
Dear Sir: . . f\\\f*-—~___~. T S

Pursuant -to our conversation of yesterday, in which a general

. outline of reporting services and needs was- discuss2d, and at which

timz you asked for a statement of prices for work performed, 1 am
hzppy to submit the following schedule-of charges:

Original and two coples © 81.85 per page (Total)
4th copy - ) . .15 per page 8 1.80
5th copy . ~ .15 per page 1.95
6th copy . S .15 per page - 2.10
7th copy C . " <15 per page 2.25 '
8th copy . - SR % .15 per page 2.40 i
9th copy ' _  .10.per page . 2.50
? 1Dth to 20th coples s * .05 per page §‘3.DS
21st to 25th copies v ' -.02 per page 3.15
: 7

: The first elght copies are at the current. Cnncrﬂs ional rate
for closed °°SSan$, no sales permitted; the ninth and succaeding
copies reflect,a multiple copy rate with decreasing costs due tao
higher production of copies. .

It is contemplated that the reporting services will be perfarmed
in Yashingtcn, D. C., and that transcriptien end duplication will he
in the premises of Ward & Paul at the address given above. The work
will be given Taop Secret or Secret clazssificatisn, so marked on each
volum2, volumes numbered in accerdance with security r=qulations, and
receipts obtainad for material passing between thz Cemmission and aur
terials.will be
delivered to the Commission daily, with the delivery of each_transcript,
or they can be retained by us, under security, ang destroved froam time.
to time. I would suggest that 2ll waste material be destroyed wueekly,
2nd thz2 notes be turned over to the Commissi at thea end aof each weeak,
this for possible reexaminztion of any necessary pagzs or nhrase which
might need it. '
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v .- ir. Rankin.

. gy . . .- _
recorting will be done on 2 Daily Copy basis, that is, wock, —
ied.on one day will be “ivared by 9:00 z. =. the folloming day,’

ort :
ie

Lthiar2 is a night cessicn, in which zase the ion repcrtecd

the oa will be dalive indicated, znd night sessian
: 3 g 1

—t \;n

arannnal having the full necessary clearence will be used -~

e of handling the work of the Commission. 5
In event renortlng services are needad cutside of the City aof

Washington, we will be able to service t hearing with ropornor and

S t)qut, aorepared to deliver a minimum nuiber of copies in the field,
e perhzps zn original anc one copy,-.and fo-ward tha necassary copy beack
s to Washington for duplication and dellver) ta 2 Ceoamission a2s early
S 2s pOSSJbTE. Travel and other such expsnses 1 be borne By the
£ d

involved.

mission in tﬁls event, to bé‘thoruughly vouchs

58 . . —r//
i Please excuse this lengthy l€tter, but we fe=l that it is bette:
. to lay a proper groundwork for mutual undsrsiznding of the cifferent

phases of work involved.

Please zllow me to thank you, sir, for th=
with m=2, and for your understgnding of our proal
that we may be chosen to serve the Commission; 2

in a mennar that will reflect credit on those
enough to suggest our firm for the work.

that we mzy do
ave bzen kind

e asge sy k gy

.. v pzeogap cheye e ommEmes 0o ) . e afm g e eiie i m emm— e tsatee e
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i CENTT AthLLHEEKL/CJ cY
‘ Srsiingtorn, D.C. 203505
| Reccizod By
f £ A .- I A—,—- /
‘. ’\.1\‘]; VL’):.{:-:' \x ‘ .
" - B ..
3 ) | -
i . | - - i . .
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| : ; { ;
Dr. Jemes B. Rhoads A ’
Archivist of the United States
fational Archives and Records Service .
Room 111, Archives Building _ A
Seventh Strcet and Pennsylvania Avenue, KW
Washington, D.C. 20408
Dear Dr. Rheads: .
On 21 March 1975, Marion M. Johascn of the Civil
Archives Division transmitted to this Agency fer review
certain Warren Commission docusments regucesizé under the
Freedem of Information ACL b) James . Leszr, on behalf -
of his clients, Harold ¥Weisberg and Paul Hn:h. The .
documents were the transcript of the exccutive session of
23 June 1964 and pp. 63-73 of the transcript of the
exccutive séssion of 21 January 1864. T regret he delay
in responding which wss due in pari Fo miSsang vwages.
It is ny understanding that these documents are currently
the subjcct of an appeal from Mr. Lesar. -
Mr. Johnson also asked the Agency to review p. 3 of

the transcript of the exccutive session of §
He was informed by telephone that tie CIA ha
to the release of this page to Mr. Lesar.
confirms that position. . -

to the documrsnts cited in
judgment that both transcry
under subsection (b)(1l) of the }rccd01 of I=x
order to protect sources and methods and otl
related to our opecrational equities. The ¢
the criteria of Execcutive Order 11652, warr.

With regard
graph, it is our

December 19G63. .-
d no chbjection
This letter

the first para- -

must be deniecd
‘ormation Act in

:x information
-onients, under

* classification
the Gencral

at the Confidcntial level
Declassificatio:r Schedulsz p

and excanlon frou:

2(3)(2)

ursuant to Sec.

and (3)

of the Order.

It is impossible at

this tim-

to determine
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1
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£l

a datc or,cvcnr for automatic declass
any qucs1101 concerning the authority

to classify n national S“"uTlLY informa
mark Lhc documents appropriately, cit
authority. ) ) .
. oo . ) : ' e
Yc have investigated thc PO““lbillL“ of recleasing
have conclud

segregable portions of the transcripts, but

that the extcnsxyc decletions rcoulr 4 would result in an

1ncohercnu text.
" . The official who made the decisiom to deny the tw
‘transcripts is Charles A. Brlogs, CpleL of the Services

Staff.
. ‘\\\\~81nccre1)
= 5 ’ ] ,/_,._//J -—u«r‘\/
- ’ : Robert S. )pUﬂﬂ/
: .Frcc@gg_gj_lnfﬁrmat 63 Codrdinator
i = - : = !
- “2-
..... sempzedSEa e s = . 83 T -
. [ T




L " - FILED: 3-26-7¢

R UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,
Plaintiff
we *F . ’ - - Civil Action No. 75-1448

' NATIONAL ARCHIVES AND RECORDS .
SERVICE, o

Defendant

AFFIDAVIT

Charles A. Briggs being first duly sworn, deposes and says:

1. 1 am Chief of the Services Staff for the Directorate of Operataons of
the Central Intelligence Agency and am familiar with the contents of the
complaint in this case and make the following statements based on personal

knowledge obtained by me in my official capacity.

2. Pages 63-73 of the transcript record an executive session of the

President's Commission on the Assassination of President Kennedy which

séssion was held on 21 January 1964. I have determined that the information

contained in these pages is classified, and that it is exempt from the General

: Declassification Schedule pursuant to section 5(B)(2) of Executive Order

j.
111652,

the Chairman of the Commission, Chief Justice Warten; the General Counsel

64

Covr £X.2Z

3. This portion of the transcript deals entirely with the discussicn among

of theACommissiori, Mr. Rankin; and Messrs. Dulles, Russell, Boggs, McCloy,

“Mw‘. R




Nossosiiismsd

B

R -

N

and Ford, Commission members. ‘The matters discussed concerned tactical

proposals for the utilization of sensitive diplomatic techniques designed to

obtain information from a foreign government relating to the Commission's

—

investigation of the John F. Kennedy assassination. The specific question dis-

cussed concerned intelligence sources and methods to be employed to 2id in the'

evaluation of the accuracy'of information sought by diplomatic means. "To disélose

this material would rev_éal details of intelligence techniques used to aug::;.ent

information received through diplomatic procedures. In this instance, revela--

" Hion of these techniques would not only compromise currently active-intelligence

sources and mathods, but ¢ould additionally result in 2 perceived offense by
the foreign nation involved with consequent damage to Unitsd States relations

with that country.

4, Pages 7640-7651 of the transcript record an executive session of the
President's Commission on the Assassination of President Kennedy which was
held on 23 June 1964. I have determined that the information contained in

these pages is classified, and that it is exempt from the General Daclassification

Schedule pursuant to section 5(B) (2) of Executive Orcder 11652.

5. This portion of the transcript deals with a discussion among the .
Chﬁrﬁan of the Commission, Chief just‘ice Warren; the G.anera]-. Counsel of
the Commiséion, Mr. Rankin; and Messrs. Ford and Dulles, Commission
members. The matters discussed concern iﬁtelligence methads used b;'. the

CIA to dstermine the accuracy of information held by the Commission.
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UNITED STATES DISTRICT COUERT
FOR THE DISTRICT OF COLUFBIA

FILED: 4-19-76

HAFOLD WEiISBERG,

Plaintiff,

v. Civil Action No. 75-14L8

GENERAL SERVICES ADMINISTRATION Y

Defendant.

DISTRICT OF COLUMBIA )
CITY OF WASHINGION ) ss.:

" ANSWERS "TO ' INTERRCGATORTES

JAMES B. RHOADS, Ar chlvist of the United States, having teen first duly swom,
under oath, deposes and says that it is Lpon his personal L:'zc:-rledg end belief t"xau
he gives the f‘ollow:.ng information in answer to "_nter'rcgato ies propoundad by -

plaintiff:

26. Vould disclosure of pages 63-73 of the January 21, 1964, Varren Comission

executive session transcript constitute a violation of 18 U.sS.Cc. §7582

sier: Defendant objects to this interrogatory on the grovnds that it calls fer

a conclusion of law.

27. Would disclosure of the June 23, 1964, Warren Cammission executive sessicn

transcript constitute a violation of 18 U.S.C. §7982

Ansver: Defendant cbjects to this :.merro:ratoz"y on the g,roz‘.s tb et it cells for

a conclusion of law.

28. Did the Warren Commission have authority to classify docurents Ton Secret -

pursuant to Executive Order, 1050172

Answer: The au‘chorify of the Warren Commission to classify documents originally
is clouded by an anparem oversight of the Joinson —c:m'\;sb:‘a;*o £C tne time
the transcripts at issue were classified "Top Secret!, security classifications
were governed by Executive Order 10501, as aranded (3 CFR 1$59-1553 Comp., p. 979,
Novenver 5, 1953). While the original order conta_rma ro pr ovision listing the
agencles having clessification authority, a subsequent amsndrent to E. 0. 10501 -

Page 1 of _8 pages Deponent's indtials A_g\;ﬂ
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listed these agencles and further stated that future zdditions or modifications

Fu;t be specifically spelled out by Executive o‘rder (E. 0. 10901, 3 CFR 1959-1963
Corp., p. 432, January 9, 1961). While thls provision vas corplied with for the
remainder of the Eisenhower Administration and the Kemmedy Adzm‘_rﬁ.stratidn, a search
of materdlals within the National Archives of the Unlted States and the Lyndon Johnson
Presidential ILibrary has uncovered no evidence that it was ever cox:pliéd with during
the Johnson Administration, or-that the ‘President or his -aides vere famlliar with
this provisidn. As a result, there was never a specific authorization from President
' Johnson to the Warren Commission by means of an Execﬁtive order grenting it the ‘

authority to securdty classify documents originally.

Nevertheless, there is significant doctm:éntary eviéance thét_the fresiderri:, his top
aides and the Warren Commission itself assumed that the Commission had the authcri:‘cy
to cl.as'siiy materials. Just before tﬁe report of the Cocmrission was to be di-s;tri—.' .
buted, it was realized that many of the exhibits to t'zs reporc still retainad
national security merkings, although those perticulzsr documents hé_d been declassi—-
fied by the Commissicn or the originating agency. Thsese merkings on declassified
}docwre‘nts and the lack of markings denoting their ceclassificafion were not in accord
vith Section 5(1) of E. 0. 10501. Commissicn General Counsel J. ILee Rankin called
this .matter' td the éttenfcion of Act:’-_rvg Attorney General icholes de B. Katzenbach by
letter of Dfovember"], 1964. On Noverber 23, 1964, . Katzenbach wrote Vnite House |
Soecial £ssistant McGeorge Bundy, and recmended that the President write Chief .
Justice Warren and waive the Commission from the requirerents of Sectica ' 5(i). The
President did so on that same day, and that letter was published in The Federal

Register on November 28, 1964 (29 F.R. 15893).

Presidentt Johnson's waiver of the réquire.rrsﬁt of Secticn 5(i) of E. 0. 10501 would
meke no sense ;3.{: all if the‘ President did not assums that the Commission had the-
authority to classify documents in the first place. Bacause of the President's -
assuption, and because the overlooked requirements of the amendment to E. O. 10501‘ ’
existed by Pfesidential fiai;,, the Natiémal Archives maintains that the Commdission,

in classifying documents as a derdvative of the President's powers under Article IT

. of the Constitution, was acting in accordance with the President's vwilshes. Unen

this fact is taken into accourrt_with'the purpdse and Nmctions of the Commission,

vinich required ilts continuous examination of highly sensitive classified information,

_ Deponent's initials %f )

£y
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the National Archives is satisfled that the Commlssion acted in a1l propriety in

secuﬁ.ty classifying sore of the materlals which 1t created.

29. If the answer to the above interrogatory is yes, please cite-.any such authority

and attach coples.

Answer: Copiles of the docursntary materials referenced in ry response to No. 28

are attached as an Exhibit to these answers.
30. How many pages long is the June 23, 1964, executive sessién- transeript?
Answer: Eleven péges.

31l. Who determined that the June_*.23, 1964, executive sessicn transcript is exempt

from the CGeneral Declassification Schedule and on what date?

Mnswer: Charles A. Briggs, Chief of the Services Staff, Central Intelligence
Agency, made that determination. The National Archives was informed of Mr. Briggs'
determination by letter dated May 1, 1975, from Robert S Young, Freedom of Informa-

tion Coordinator, CIA.

32. Who determined that the January 21, 1964, exscutive session’ transcript is

exerpt from the General Declassification Schedule and on whet date? Did this deter

mination apply to ‘the entire transcript or just pages 63-732 "
Answer: See answer to No. 31, above. The determination applied only to pages -63-73.

33. Do pages 63-73 of the January 21, 1964, executive sessicn transcript deal in
ar\y"way with the autopsy of President Kemnedy or related matters such as the medical

and ballistics evidence?
Answer: No.

34. Do pages 63-73 of the January 21, 1964, executive sessicn transcript deal in
any wey wilth the medical or ballistics evidence pertaining to the vounds suffered

by Governor Connally?
Answer: No.

35. Has every person who has had access to the June 23rd transcript had a secw:'ity_

clearance?

Page 3 of 8 pages. £8 Deponent's initials 7@2@
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Ansvier: To the extent this tr'anscri;ﬁt has been reviewed by persons within the

National Archives and its parent agency, the General Services Administration, all
parsons who have had access have been acting in the scope of their dutles and have !
the necessary security clearances. For all external accesses for purposes of ‘
classification review or legal preparations for defending actions such as the case

at hand, »the National Archives has complied with all regulatory requiremsnis in

transferring the transcripts.

36. Has every person who has had access to the June 23=d transcript been requLred

- to show his security clearance? -

Answer: A person with a security clearance does not have a docurent reflecting

that clearance which he is required to have on hJ.s person or to show other pezécns .
wken handling classified materials. For employees of the Natio-n.al Archives, copies
of the‘ records of their secu:ii:y clearances are on file in the office of the Execu-

tive Director and the official records of their security clearances and th:

[0}

clearances of all other GSA employees are on file in the Security Division, Qfiice
of Investigations, GSA. If there is any question concerning an employee's level of

clearance, it may be checked by making inquiry of these offices.

37. Has every person who has had access to pages 63-73 of the Jenuary 21st trans—

cript had a security clearance?
Enswer: See answer to No. 35, above.

38. Has every person who has had access to pages 63-73 of the January 21st

tra:iécript been reguired to show his security clearance?
Answer: See answer to No. 36, above. ) ) :

39. IList all persons who have had access to the May 19, 1054, Warren Coamissian

execubive session transcript and the date(s) on which each of them has had access.

Enswer: Within the National Archives and GSA, only employees in the scope of their
official duties have had access to this transcript. These include employees wit

the Leglslative, Judicial and Fiscal Records Branch who have continuous custedy.
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of the l‘ia.fmn Commission records, thé Director of the Cilvil Archlves Division, the:

Deputy Archivist of the United States, the Archivist of the Unlted States, and the

Cnlef Counsel, _Né‘cional Archives and Records Serﬁce, Office of Generzl Counsel, GSA.
"I am unable to specify the dai:es on which each of these per's.ons had access to this

transcript. .

Lo, Does the National Archives or the General Services Administraticn have
authority to downgrade or declassify the June 23, 196k, executive ses'sion transceript

" or pages 63-73 of the January 21, 1964, executive session tra -".scnp

Answer: Executive Order 11652 (37 F.R. 5209, March 10, 1972) providss the authorlty
for the National Archives to downgrade and/of declassify records of the Warren
Commission. Specifically, Sec. 11 of E. 0. 11652 provides that:.

The Archivist of the United States shall have zuthority to

review and dsclassify information and material wnich hes been

classified by a President, his Vhite House taff or special

committee or commission appomted by him and which the

Archivist has in his custody at any archival depcsitory includ-

ing a Presidential Library. Such dsclessification shall only

be undertaken in accord with: (i) the terms of the donor's desd

of gift, (ii) consultation with Departrents having a primary

subject matter interest, and (iii) provisions of Sec. 5.
L1, " Has the General Services Administration or the National Archives made any
detérmination(s) as to whether the June 23rd transcript and pesss 63-73 of the
January 21st [transcript] are properly [classified] undsr either Executive Order

10501 or Executive Order 116522

Answer' As provided in Sec. 11 of E. 0. 11652, the Archivist of the United S ates
has consulted with the agency of pzﬂ_rmry subject matter interest (CI&) to determine
whether the mfomlat:Lm contained in \,he execu‘clv—** ‘session tra c_”l::C”’lptS of June 23
and January 21st cont:mues to requa_r'e secur:.ty protection. The CIA's dzter'rﬂ.naticn
for the entn.r’e transcript of June 23rd-and pagas 63-73 of the January 21st trans-
cript was that they could be downgraded to Con_ld ntial but were exemdt from auto—
matic declassification. The Archivist has, therefore, essured that the transcripts

are properly class:.fled pursuant to E. O. 11652.

- Defendant notes that at this point plaintiff's interrcgatories skip from No. L1 to

No. 52.

) 52. If the answer to the ahove interrogatory is yes, give the date and the result

of each such determination and the name of the person malcng it.

Page 5 of _8 pages. 7G Deponent's initials ?5& ’
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fnswer: Based on the advice I received from the CIA in Mr. Young's letter of .May Js

1975 (see answer to No. 31, above), I made that determination on May 5, 1975, the

day I received his letter.

53. Has the Interagency Review Board ever been asked to review the classification

of any of the Warren Comrilssion Executive session transcripts?

Answer: The Interagency Classification Review Commlttee has never been asked to

_ make a determination regarding the classification of ‘a Warren Cammission executive

session transcript.

54, If the answer to the above interrogatory is yeé, who made each. such request and

on what date(s)?
Answer: N/A

55. Are copies of any still-classified Warren Commission execubtive session transcripté
maintained anywhere outside the control of the Ceneral Services Administration? ;

VWnere?
Mnsver: Not to our knowledge:

56. Do the Allen'Dulles papers at Princeton University contain any Warren

Commission executive session transcripts? If so, please 1list.
Answer: Not to our knowledge.

57:  How many copies of the January 21st and June 23rd trar\;.cr:l.p‘cs does the
National Archives have? Is every copy marked "Confidential” as of the date this

interrogatory was received?

Answer: The National Archives has seven copies of the June 23, 1964, trénscript
and three copiés of the January 21, 1964, trar.\script. The file copiles of each
were marked "Confidéntie.l" at the time the National Archives recelved Mr. Young's
letter of May 1,' 1975 (see answer to No. 31, above), but all the extra copies

viere not marked "Confidential" until the date of receipt of these interrogatories.

All. coples are presently marked "Confidential®.

58. In determining that the January 21st and Juns 23rd transcripts are to be

clessified "Confidential" under Executive Order 11652, did Mr. Charles Briggs take

Page 6 of _8 pages. - 71 Deponent's tials (Z‘Z"sz)




into account the guldelines drawn up by the Dopart ent of Justice pursuant to the.

" VWinlte House Directive of April 19, 19657 Vas l‘Ir. Briggs instructed to take the

Justice Department guldelines into account in malding his determinaticns?

- Answer: I am not in a position to speculate on the bases for Mr. Brigzs' determina-
tions. Wnile the National Archives provided the CIA with a copy of the Justice
Department's guldelines at the time of a previous review of I‘!a.?Tén Comnissi
materials., we did not do so during the most _Iecen‘c. review. It is our opinion that -
" the Justice Department guidelines have largely been supersedsd in the review 6:‘ )

Cormission materials by the Freedom of Information Act and E. 0. 11652.

59. As amended by _Executivé Order 10964, Executive Order 10501 §5(a) provided:
At the time of origination, all classified information
or material sh2ll be marked to indicate the dovmgreding-
declassification schedule to be followed in accordance
with paragraph (a) of section 4 of this order.

At the time of origination were the January 21st and June 23rd transcripts m.arked

to indicate the dov.mgrading—declassj_f‘ication schadule to be I"ollo:v'ed?
Answer: No.

60.- If the answer to the above muerrogator'y is yes, to which of the four grouws
specified by §I4(a) of Executive Order 70501 were the January 215 and 23rd transcripts

assigned?
Answer: N/A

61.‘ Section 5(i) of Executive Order 10501 provides that when c_assn.f'led information
affecting the national defense is furnished authorized perso'xs nol, in the executive
branch of govermment, the following written notation shall bé placed on the . .
classified material: ' _ ' '

This material contains j_nfor"'atlon affecting the national

defense of the United States within the meening of the . >

espionage laws, Title 18, U.S.C., Secs. 793 and 794, the

transmission or revelatlon of mlch in any manner to an

mauuhorized person is prohibited by law. .
Did either the January 21, or June 23, 1964, execubive session transcripts contain

this notation at the time they were transmitted to the_ Naticnal Archives and Records

Service?

Page of 8 pages. Deponent's initials -
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Ansyer: Yes. The transcript of January 21, 1964, was so marked.

62. Wnat date has been set for the automatic declassification of pages 63-73 of

the January 21, 1964, transcript?

Answer: In lMr. Young's letter of May 1, 1975 (see answer to No. 31, above), he
stated: "It is impossible at this time to determine a date or event for autcmatic

declassification.” Accor‘dingl\"], no such date has been set at the present time.

" 63. Vhat date has been set for the automatic declassification of the June 23, 1964,

executive session transcript?
Inswer: See answer to No. 62, above.

I have read the answers above, and they are true and complete to the best of my

knowledge and belief. »

Q. 820,08,

(}i JANMES B, RHOADS
Archivist of the United States

Subscribed and sworn to befors me at Eighteenth and F Strests, N.W., Washington,

_D.C., on this sixteenth day of April 1976.

/‘Sfﬂww /5 /e

(Notary Public)

My -commission expires:

Wy Commission Expires August 14,1979
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IWashingtow, B:C. : ' :

. F w Lo . . .. . .. & % ) ;'E:J'.' 23 ]','-é SO S .
. .( } - . - D A e T I {
* Mr. McGeorge Bundy S - R -
Special Assistant!to the Piresident . - ey, B L :

The White House R T Ses . :

- .

Dear M. Bundy:ﬂi

N

T am herewith enclosing a draft of a letter, pre-
parad for the signature of the President, to Chief Justice
Earl Warren, as Chairman of the President's Comsmilssion on
the Assassination-pf.President'Kennedy, which has the ef-
fect of ‘waiving the provisions of Section 5(i) of Execu-

. rtive Order No. 10501 of Noveamber 5, 1953, as amended, with

-respect to the publication of certain exhibits in the ex-
hibit volumes of the Cozmission's Report. -

.

The exhibit-yolumas'contain material that was classi- R

k. £ied at ome time, but which has now been declassified. ‘
L Section 5(i), of Executive Order No. 10501 provides that whéneve
: classified material Is declassified the material shall be ’
i — . markad or stampe§ in 2 prominent place to reflect the'changa,'
<; ) .the authority £fo the action, the date pf the action, and
i S the identity of the person taking the action. In addition,
that provision requires the cancallation of the classifi-
cation marking.. . T . - T oo T L

- . Al1 material in the, exhibit volumes has been declassi- -
Fied with the approval of the originzting agencies, Howaver,

through inadvertence, the declassified material was printed

- in the exhibit volumes without being marked in the wmanner 5
prescribed by.Section 5(i). This is a purely technical -

a no way impairs the mational security. Kow--

defect wnich

3

ever, to maintain the jntegrity of the security proceduras
under that order, I recommend that the President expressly
exempt those volumes from the procedural declassification
requirecents of Sec:%on'S(i)- Since this is an isolated

v, fyndon B

e e e

e Al eea't A d Wi
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(- ' s:.tuatlon, I sugges‘_ that the Prcs:.dem. s action be :

B taken by a letter -to the Chairman of the Commission :

. . . rather Lha_’. by a formal amendment to Executive Ocder Mo,

" 10501. " The first'volume of the exhibit volumes states
that the material that was. classified a2t one tme is

. now declassified. DO aE Lt ey T TR o

PR o . T e
o PR o .
— . . - . . - - . - - . .
. J .. & . . - - e PR . .

* The- le‘_te;. should be publ].sned i t‘1= Fede—al Reclster

-. after baing re‘_y“ed on- ‘White House sLat.,.o*r.e;.y a'1d s:.f-lad. :
: by the Pres;.dem_. e . : :

- . - E : ' Sn.ncerely, L LU T T
s : . '. Actrlo :.Lorne_y Genega&. - T
L. ‘ . Fo : -' * B , ‘ - _': S SRR g _-; -
\‘ ._ A ’ . '.--:'l .‘: '-‘ - ; ST ) .'- ) B . i
RS i A o Ny <3 - ..:- _‘ i - - .. =L s " et
i : . s : = . . . s A '—. .’ )
v N i :
€. Llyndon Bainss lohnson T :
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'




It
»~

-, -
\

.
.
i \
1} :

; -Dear MMz, (.na:.r'*an.. cT e LT LT

- =" T'ne proc’edures' set 'forth in;’SecEion 5_(i)-°f Execu-

Presn.don_ ne—maéy a."ld the exnlolt voluzizes thereto.

5 - FILED: 4-19-76 . ;
Honorab}.e Earl Warren e o EL N .
Chairman T T R
PIESLC}.D"!C s Conmlss:Lon on the LT

Assassination of President l\ennedy : s,
200 Maryland Avenue, .N.E. . o ’
"Washingten, _D C. 20002 P ST

.. ..- . - - 8 95 G ‘..- D oo o

tlve Order No,~ 10501 w:.tn IESPECL to t'he decTass:Lf:Lcal_lon R

* e . -
B - o Ta = -
kS - - -

o.c max.erlal shall have no- appln.cau.cu to-the Repor._ of" .

the P;.esn_c;eﬂt s . C‘or:zmlssz.on on the AssassJ.._aLlon o_-.

'.I”m.; 1ether sHa . be publlshnd in tH Fedars]l Reslsver,

) %, .7 0" . Sincerely e o T
- 2 . R [Lyndon B.. Johnson] S
R Lyndon . Bax’i"" FORISEN & - o i

i .
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Eoporeble Nichalas de B. Ratzenbach L . oLt
m‘g i-thT- GQ..’I"‘"&?’. . R . -~
Dsporz=ss of IJustico . R T P o
¥ashingicon 23, D, C.. APTR D . T iR s
Desr ¥, Zanjoenhachs = * -
N In tke mrepargtion of the of iha Rapamt
£ the Presidentls Co=Zssica ca the President
Fommedy, therz wora included pmozg tho 622l 3
© mucbor goill beerdng security elessific S5RET,
SECRZT, COIEIDINTIAL,, 57 ICIAL, US2 O FZICIAL ©§3= :
Thel volumez in whdch thasa dogumaatis esoosr 5 bem
printzd &= bow=d snd zTe ready for cf thzga
docu=cnis Thos publiabed had Boen tre =2 By T2
* Comission o Ty the other originstisg szensizz. To inficoio ihas
these doci—=a%ic hzd Ween declassified and +heh 30 3iTicsiicny -
-on ths=ny arz therefcre coacalled, tha Frel ' Tirzy =
in the seTics incivdzg a stzicoent o tho o It is D21
.7 ihat this sisie=@nu in 2 Preface ooz the dntont of Diooutive
Ordexr I, 15201 with Tespect fo change o removal of clasadticesicn,
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Therenf, : ° * . e WS : -
L ] - " » *: - .
Tour cooparation with tre Coxmssicn Is greotly oppreciziad.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,
Plaintifsf,

Civil Action No. 75-1448 -
GENERAIL, SERVICES ADMINIS-
TRATION,

Defendant

coesceseseencoeoeacsesanseennsacecs oo

OPPOSITION TO DEFENDANT'S
MOTION FOR SUMGIA ARY JUDGHMENT

1

i In this action brought under the provisions of the Freedom of
Information Act, 5 U.S.C. §552, as amended by Public Law 93-502,
plaintiff seeks the disclosure of two Warren Commission executive

session transcrlpts stlll withheld in theix ERElIELY, rbose of May

ot £

thn January 21 and June 23 transcripts are exempt from disclosure

under 5 y.S.C.  552(b) (1), (b)(3), and (b)( }; and that the May 19

f:_ g ik ews e w / e B B sme  ew W w / R SR R b e m—— e $a it
L cmatol i

19 and June 23, 1964, and pages 63-73 of tha January 21, 1964 tran-y

script. The defendant has moved for summary judgment, arguing that}

(
2(5) and (b) (6) .
i

For the reasons stated below, plaintiff contends that none of

)
H

%hese transcripts is exempt from disclosure under the Freadom of

Inforﬂ=+1on Act and therefore opposes defendant's wotion for sum-

Fary judgment.

e e S T L e e

e e e g A

transcrlpt is similarly protected from disclosure by exemptions (b):

i

2



‘I. THE DEFENDANT HAS NOT SHOWN THAT THE JANUARY 21 AND JUNE
23 TRANSCRIPTS ARE EXEMPT FROM DISCLOSURE UNDER 5 U.S.C.
. 552(b) (1)

t
il

g In Schaffer v. Kissinger, 505 F. 2d 398, 391 (1974), the
United States Court of Appeals for the District of Columbia heid
that where an agency refuses‘td disclose doéuments because they
!are ;ecurity classified, "the burden is on the agency to &emon—

| .
istrate to the court that the documents withheld under the claim of

§552(b) (1) exemption were properly classified pursuant to execu-

_tive order." However, at the time Shaffer was decided the Supreme

: .
-Court had held that the district court could not inguire into "the
;soundness of executive security classifications . . . ." Environ-—

gmental Protection Agency v. Mink, et 2l., 410 T.S. 73, 84, (1973).

! By Public Law 93-502, Congress subsequently amendad exemption:

{(b) (1) to read as follows:
b (1) (A) specifically authorized under
criteria established by an Executive oxder
to be kept secret in the interest of na-
tional defense or foreign policy and (B)
are in fact properly classified pursuant
to such Executive order. :

As the Conference Report noted, Congress intanded to override the-

Supreme Court's decision in Mink and to permit withholding of exec-—

utive classified information only when it is in fact properly
‘classified "pursuant to both procedural and substantive criteria

icontainad in such Executive oxder.” (Emphasis added. Conference

Report NO. 93-1200, 93rd Cong., 24 Sess. [1974], at p. 12)

Plaintiff contends that neither the June 23 transcript nor

pages 63-73 of the January 21 transcript is in fact proparly clas-

i
ligified according to the criteria set forth in Executive Orders

10501 and 11652.

'!
i o g2
i A
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A. THE WARREN COMMISSION DID NOT HAVE AUTEORITY TO CLAS-
SIFIY DOCUMENTS PURSUANT TO EXECUTIVE ORDER 10501

The defendant maintains that the January 21 and June 23 tran-

!scripts were "originally classified under the provisions of Execu-

Etive Order 10501, as amendad . . . ." (Answers to plaintiff's in-

terrogatories No. 1 and No. 2) Executive Oxrder- 10901 amended sec-

tion 2 of Executive Order 10501 .as follows:

Sec. 2. Limitation of authoritv to
classify. The authority to classiiy de— -
fense information or material under this

- oxrder shall be limited in the departments,
agencies, and other units of the executive
branch as hereinafter specified.

* * * * * * x

(c) Any agency or unit of the execu-
tive branch not named herein, and any such.
agency or unit which may be established
hereafter, shall be deem=d not to have
i authority for original classification of in-
: formation or material under this oxder, ex-

c¢ept as such authority may be specifi
conferred upon any such agency or u
after. (Emphasis added)

The defendant has conceded, -grudgingly, that "there never was
a specific authorization from President Johmson to the Warren Com-
‘mission by means of an Executive Order granting it the authdrity tol

security classify documents originally."” (&nswer to interrogatoxry

No. 28) There is no mention of any such authority in Executiva

‘Order 11130 which created the Commission (ses Exhibit R), nor do
{ . .

'the Commission’'s own Rules of Procedure rafer to any such authori-
i-
}

‘ty. (See Exhibit T)
i
: The defendant argues that "there is significant documentary

levidence that the President, his top aides and the Warren Commis—

Eion itself assumed that the Commission had the authority to clas-—

'sify materials.” (Answer to intefrogatory 28) This is, of couxrse,

|
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beside the point. In addition to being irrelevant to the legal
issue of whether the Warren Commission actually possassad the

authority to security classify documents under Executive Order - Z
10501, this latest “assumption"1 is not supportad by "significant i
documentary evidence" as claimed. The alleg=d evi&ence consisés

primarily of a letter from President Johnson to Warren Commission

Chairman Earl Warren which was published in the Federal Reéister_

on November 28, 1964 (29 F.R. 15893). The entire text of that

letter reads:

The procedures set forth in Section.5
(i) of Executive Order 10501 with raspect
to the declassification of material shall
have no application to the Report of the -
President's Commission on the Assassina-
tion of President Kennedy and the exnibit
volumes thereto. :

The heading above this letter in the Federal Ragistar is "Non-

applicability of Declassification Procadures”.

icates, it pertains only to declassification, not to classification.
]
A1l this letter did was to protect the Warren Commission against

the charge that in publishing its Report and exhibit volumas the

Commission had released jnformation validly classified by federal

agencies authorized to so classify that information without follow-

Exacutive Order

N
0
o
0
o]
u
o
l—l
m
"

10501. The fact is that the Report had already Db K

month by the time the Warren Commission was gran

H

lDr. Rhoads, who has answered plaintifi’s interrogatories, has
‘a predilection fox assumptions which undermine his cradibility.
‘He once testified before Congress that he had nassuma2d" that the
iJanuary 27, 1964, Warren Commission executive session transcript
‘was classified pursuant to Executive Ozder 10501, undeterred by ths
{fact that he had earlier stated under oath his "personal knowledge'
‘that the January 27 transcript was in fact classified pursuant to
Executive Order 10501. (See Exhibits H and I, which are attached tc

]

plaintiff's stipulation to Defendant's Motion for an Extension of

Time to Respond to Motion to Compel Answers to Interrogatories)




!disregard the declassification procedures speslled out in Exacutive

w

iOorder 10501. (Weisberg affidavit, ¢41) The unsigned letter of

:November 7, 1964, from the Warren Commission's General Counsel,
i

%Mr. J. Lee Rankin, to Acting Attormey General MNicholas Katzenbach

! (a copy of which is attached to the Rankin affidavit which is at~

tached to Dr. Rhoads' answers to plaintiff's f£irst set of interrog-
atories) shows that three weeks before the Warrsen Commiséioﬁ had
authority to disregafd declassification procadurésvthe exhibit -
volumes were already "printed aﬁd bound and . . . ready for distri—?
bution.” - “ |

" Moreover, it should be noted that the President's November

h
]

{93 letter to Commission Chairman Earl Warren refers only to the
Commission's Report and exhibit volumes; it does not include the
remaining volume of the Commission's records, including its execu—

ltive session transcripts.
]

Finally, plaintiff coﬁtends that defendant's attempt to claim
that these transcripts were validly classified by the Warren Com-
mission is barred by the doctrine of collateral estoppel as é re;v
sult of the May 3, 1974, order which District Jﬁdge Gerhard Gesell
issued in Civil Action 2052-73, plaintiff’s suit for the January -
27, 1964, Warren Commission executive session'transqript, Judge
Gesell's order stated as follows:

Initially, the Court probed defendant’s
claim that the transcript had been classi-
fied "Top Secret" under Executive Order -10501,
_ . . since such classification would bar
further judicial inquiry and justify total
confidentiality. 5 U.S.C. §552(b) (1L); E.P.A.
v. Mink, 410 U.S. 73 (1973). However, de-—
fendant's papers and affidavits, supplemented
at the Court's regquest, still fail to demon-
strate that the disputed transcript has ever
been classified by an individual authorized
to make such a designation under the strict
procedures set forth in -Executive Oxrder 10501
. . . as amended by Executive Order 10901.
(Exhibit DD) =F 07
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cedures for classifying defense information. Some cf the most .im-

ijportant are set forth in the following provisions:

B. CLASSIFICATION PROCEDURES REQUIRED BY EXECUTIVE
ORDER 10501 WERE NOT FOLLOWED IN THE CLASSIFICATION
OF WARREN COMMISSION EXECUTIVE SESSION TRANSCRIPTS

Executive Order 10501 sets forth numerous guidelines and pro-

Sec.. 3. Classification. Persons des-—
ignated to have authority for original
classification of information or naterial
which requires protection in the interests
of national defense under this order shall
be responsible for its propsr classifica-
tion in accordance. with the definitions of
the three categories in section 1, hereof.
Unnecessary classification and over-class—
jification shall be scrupulously avoidead.
The following special rules shall bs ob-—
served in classification of defenss informa-

tion or material:

(a) Documents in General. Documants
shall be classified according to tueir own
content and not necessarily according to
their relationship to other documants.
References to classified material which do
‘nhot reveal classified defense information
shall not be classified.

As plaintiff's attached affiVadit states, Ward & Paul, a pri-

‘vate court reporting firm, routinely classified all transcripts,

‘whether of witness testimony oxr Warren Commission executive ses-—
sions. All of the executive session transcripts were classified
ﬁop Secret by Ward & Paul simply as a matter of routine and utterly

without regard to content or considerations of national security.

(Weisberg affidavit, Y15) Tndeed, Ward & Paul evan classitfied

'transcripts which were sent to it unclassified by the United State:

"iAttorney. [See Weisberg affidavit, 417; Exhibits M, N, O, P)

Under the terms of Executive Order 10501, this was totally un

necessary classification. For the Ward & Paul'bu:eaucracy, howeve

this improper classification was vitally necessary. Wnan, on May

1, 1964, Mr. J. Lee Rankin ordered the transcripts of witness test




"declassified" from Top Secret to Confidential "so the printers can
handle it," (Exhibit AA), it brought internal chaos to Ward & Paul.
| (Weisberg affidavit, Y36) |

The defendant's own exhibits establish that rather than the

executive session transcripts being classified "according to their

o~
~

own cohtent," as required by Executive Oxder 10501, they were
classified in a blanket fashion by Ward & Paul. Thus, the May i
1964, letter attached to Mr. Rankin's affidavit (see Government
Exhlblt 1a) shows that the executive sassion transcripts were
ordered classified into the indefinite future without' exception and| -
regardless qf content. '

This, of course, defeats the purposes of Executive Order

10501, which requires that the potential damage to the'natibnal de—j

fense be weighed against the public's right to know and measured

‘against expllc1t criteria for dntormlnlng whether defense consid-

|

‘erations are present. Since the January 21 and June 23 transcriptst;

-

i
%ough“ by plalnu £f were classified Top Secret immed%ately upon
i ranscription, it is apparent that no such "weighing” took place-
) i Other violations of se;urlty regulations make it evident that
%he executive sessioﬁ transcripts were not classified out of atcdn—;
&ern for national security. AllL transcripts of witness testimony (
and executive sessions done by Ward & Paul were cla ssified Top Se;
Fret until May 1, 1964. But the £irm of Ward & Paul sold copies ofy
%op Secret witness testimony before it had been deqlassifiéa. (See

H . . y 03 . )
Exhibit V) The sale of classified transcripts was authorized by
; .
1 .
“he Commission's rules. (See Exhibit T) The Ccrmmisslon was aware

that this would enable the press to obtain copies of it. (Exhibit

1)

|

With respect to executive session transcripts, one member of
the Commission, Congressman Gerald Ford, and his campalgn manager

personally profited from the sale and publlca;lon of parts of the

b3




hook by publishing them in his book, Portrait of the Assassin, .

5January-27 transcript which plaintiff sought in Civil Action No.

2052-73. ©No action was taken to halt the publication o

I

that

classified transcript or to bring Sanétions against those who dis-—
closed it. The reason‘why is obvious: the January 27 urarscrlp;
was not classified pursuant to Executive‘Order lOSOl, did not con-
tain defense information, and the responsible authorities, includ-
ing-Mr. Rankin aﬁd Dr. Rhoads, knew it. Yet for nins years after

Gerald Ford had decla;sified selective portions of it on his own

the National Archives continued ta suppress this transcript in itsi
entirety under the guise, known to bes false, that it was properly
classified Top Secret.

Section. 4(3) of Executive Order 10501, as amendad, requires

that "when classified material affecting the national dafense is

i furnished authorized persons, in or out of Fadaral Service, othe
i s

than those in the executive branch,"” the following notation is to -:
be placed on such material:
This material contains information af-
fecting the national defense of the United
States within the meaning of the espiona ga
laws, Title 18, U.S.C., Secs. 793 and 794
the transmission or revelation of .which 1p

any manner to an unauthorized person is pzo-
hibited by law.

Although all Warren Commission executive session transcripts
were classified Top Secret and made available to persons outside
the executive branch of government, only ona-transcript, that of
January 21, 1964, bears this stamp. The cover sheat of that tran—i
script does not show when or by whom it was placed there. (See :

Exhibit EE) As with all other executive session transcript except

that of January 21, 1964, the June 23, 1964, transcript does not
contain this stamp warning of the violation of the espionage laws-.-

(See Exhibit FF) - -

e e e e e e
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The classification of the Warren Commission transcripts also
did not adhere to the provisions of Exscutive Order 10501 pertain-

;ing to automatic downgrading or declassification of classified doc-
% .

iuments. Section 4(a) of Executive Order 10501 initially provided:
(a) Automatic changes. To the >
fullest extent practicable, the class-—

ifying authority shall indicate on the

material (except telegrams) at the time .

of original classification that after a

specified event or date, or upon removal -

of classified enclosures, e material

will be downgraded or declassified. (Em-

phasis added) '

In 1961 Executive Order 10964 amendéd this proviéion to re-
quire that classifying authorities categorize classified informa-
tion or material into one of four groups according fc a schedule
for automatic downgrading and deciassification. ‘The amendment alsc?
added the following paragraph to Section 4(a) of Executive Orderx
10501:

' To the fullest extent practicable, the
classifying authority shall indicate on
the information or material at the time
of original classification if it can be
downgraded or declassified at an earlier
date, or if it can be downgraded or de-
classified after a specified. event, or
upon the removal of classified attach-
ments or enclosures. The heads, or their
designees, of departments and agencies

in possession of defense information or
material classified pursuant to this
order, but not bearing markings for auto-
matic downgrading ox declassification,
are hereby authorized to mark or desig-
nate for automatic downgrading or daclass-—
ification such information oxr material in
h accordance with -the rules or regulations
P established by the department or agency

! that originally classified such informa-—
tion or material. (Emphasis added)

Executive Order 10964 also amended Section 5 of Executive Order

10501 as follows:

(a) Downgrading—Declassification Mark—
ings. ALt the time of origination,.all
Classified information or material shall

(]
w
Moo
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declassification schedule to be followed
in accordance with paragraph (a) of sec-—
tion 4 of this oxder.

i

i

% be marked to indicate the downgrading-
1

This provision of Executive Order 10501 was not followed with
‘respect to any of the Warren Commission exacutive session tran-— .
scripts. None of the transcripts were so marked at the time of.
their original classification, nor-were they so marked‘durinq any
of the classification reviews to which they were subjected while
!Executive Order 10501 was in effect. |
Finally, in a most devastating admiésipn, D;..Rho;ds‘sfates
that the National Archives. has only three copies'of the>January 21
transcript and seven of the June 23 transcript. (See answer to in-
terrogatory No. 57) Yet Ward & Paul delivered ten copies of each
transcript to the Warren Commission. (See Exhibits EE and FF) This
fact makes a mockery of the pretense that these transcripts are

being withheld for reasons of natipnal sacu:ity~ If, indeed, that

Jere the case, then there ought to be an immediate investigation

to determiﬁe who has the missing copies and who 1is responsible for
the fact ﬁhat they are missing. Dr. Rhoads' evident lack of éon—
cern about the Qhereabouts of the missing copies is one mbre proof
that these transcripts are not classified for natioﬁal securiﬁy

reasons. (See answers to interrogatories 55 and 56)

c. THE JANUARY 21 AND JUNE 23 TRANSCRIPTS ARE NOT PROPERLY
CLASSIFIED UNDER THE SUBSTANTIVE CRITERIA OF EITHER
EXECUTIVE ORDER 10501 OR EXECUTIVE ORDER 11652

Executive Oxder 10501 defined the classification "Top Secret”

by saying that it applied"”

‘only to that information or material the
defense aspect of which is paramouvnt, and
the unauthorized disclosure of which could
result in exceptionally grave damage to

the Nation such as leading to a "definite
break in diplomatic relations affecting the
defense of the United States, an armed at-
tack against the United States or its allies,
a war, or the compromise of military oX de-

27
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fense plans, or intelligence operations,
or scientific or technological devslop-
ments vital to the national defense.

Although all Warren Commission executive session tranﬁcripts
were originally classified Top Secret, and allegedly under thei
standard set forth above, those that have been reieased so far
shoy that there never was ggz.bésis for assigning them any securi-’
ty classification. (Weisberg affidavit, 1438, 42) Thé.circum;
sﬁances su;rounding the classifiéation of Warren.Commission tran;
scripts, including the failure to abide by the strict praocedures
relating to the classification and safeguarding of national secur-
ity information, make it evident that the January él and June 23
transcripts are not properly withheld for reasons of national
security.
The claim that the January 21 transcript is classified for
reasons relating to national defense is disputed by the Warren
Cormission's General Counsel, Mr. J. Lee Rankin. In a Mazrch 11,
1964, latter'to Senator Jacob Javité, Mr. Rankin stated flatly:

At this point in the inveséigation there

appears to be nothing of significance which

should not be revealed to the American pub-

lic because of national security or any

other consideration. (See Exhibit CC)

Defendant's answers to interrogatories show that its claim

that the June 23 transcript is classified fox national security

reasons is also baseless. When plaintiff askad whether Yuri Nosen-—

ko, a KGB official who defected from the Soviet Untion after Pres-—

i . :
lident Kennedy's assassination, was the stbject of that traascript, :
:

the defendant initially refused to answer this interrogatory on the’

.grounds that:

it seeks the disclosure of information which
the defendant maintains is security classi-
fied and which the defendant seeks to protect
on this and other bases in the: instant action.
(See answer to interrogatory No. 15)

7 <
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After plaintiff pointed out that the National Archives had already
informed The New Republic that Mz. Nosenko was .the subject of the
June 23 transcript, defendant admitted this. This admission shows
that the defendant fraudulently invoked national security as a
basis for suppressing information in the June 23 transcript when,
in fact, it had freely given out that informatioﬁ in its own cor-
respondence.

. Plaintiff, who is the foremost guthority on ﬁhe Warren Commis-
sion, denies thé claim of Mr. Briggs of ths Centfal Tntelligence
Agency that.reveletion of these transcripts would "compromise

currently active intelligence sources and methods” or “result in

a perceived offense to the foreign nation involved with consequent !
damage to United States relations with that country,” or "destroy
the current and future usefulness of an extremely impoxrtant

foreign intelligence source and . . . compromise ongoing foreign

intelligence analysis and collection programs." (Weisberg éffidaé
vit, (44) Plaintiff points out that twelve years have elapsed -
since the Warren Commission received information from Mr. Nosenkoa,
that any intelligence source oOr method_described in these tran{
scripts is almosf certainly known to the-foreigm nation which was'i
the subjeét of it, and thatlthe only FBI report on Mr. Nosenko ;
which was ever classified was found, upon its declassifica;ion,_;oi
have no basis for ever having been classified. (Weisberg affidaviti
4445-48)

The absence of any basis for classifying Warren Commission
executive session transcripts for reasons of national security is
further evidenced by the April 5, 1965 letter éf Commission Chair—?

man Earl Warren to Acting Attorney General Nicholas Katzenbach, in
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which Warren states: "The Commission had no desire to restrict

public access to any of its working papers except those classifiad

by other agencies.” (Exhibit ¥) While many documents supplied to

+the Warren Commission were classified by other agencies, the execu

tive session transcripts were not.

D. PROCEDURES MANDATED BY EXECUTIVE ORDER 11652
HAVE NOT BEEN FOLLOWED IN CLASSIFYING THE JANUARY
21 AND JUNE 23. TRANSCRIPTS "CONFIDENTIAL"

In Shaffer v. Kissinger, 505 F. 2@ 389, 351 (C-A-D;c. 1974),
which involved.a claim that not all copies of the Réd Créss repofts;
sought by plaintiff were stamped Confidential and that the-classi—
fication was made in order to avoid disclosu:é and only after ap-
pellant requeéted the reports,vthe Court held:

. .. the burden is on the agency to dem-
onstrate to-the court that the documents
withheld under the claim of the §552(b) (1)
exemption were proparly classified pursu-—
ant to executive order. In +hat regaxd,
it was the responsibility of the court be-
low to determine whether the Red Cross re-
ports were in fact classified "confidential®
~ and whethexr that classification, ‘including
the timing thereof was :in accordance with.
Executive Order. 11652. (Emphasis added)

Plaintiff has requested the executive sessian transcripts on

llmany occasions over. the past several years. Exhibit 6G is an

example of the response made to one such reguest in 1971, when

Executive Order 10501 was in effect. Plaintiff contends that the

§defendant must show that the classification of the January 21 and

iJune 23 transcripts was procedurally and sukstantively propexr under
i . . -
‘Executive. Order 10501.

However, should the Couxrt +ule that these transcripts could
properly be originally classified Confidential pursuant to Execu- .
tive Order 11652 in 1975, some sleven years after theilr originatior

s

¢ el
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‘then plaintiff maintains that they were not so classified in ac-—
icordance with the proccdures mandated by that Executive Order.

\
i
1
i
i
i

é The timing of the classification oZ these transcripts under
Exocuulve Order 11652 is highly irregularx. On July 27, 1972, the
'Naploral Archives asked the CIA to review tne sncurltv classifica-
1
ition oﬁ Warren Commission documents, 1ncludlng the executive ses-—
sion transcripts sought here, under the provisions of Executive

Ordér 11652. (Exhibit HH) The cover sheets of the'Jénuary 21 and

! .
{June 23 transcripts (Exhibits EE and FF) show that they were not

marked classified under Executive Order 11652 as a result of the'

‘1972 review. Nor were they markea classified pursuant to ExecutiVﬁi
Oraer 11652 as a result of another classification review which
;culmlnatod in October, 1974. (See Exhibit JJ)

On March 12, 1975, plaintiff made a formal request for the
%January 21 and June 23 transcripts. (Exhibit A) Nine cdays laﬁer[
zon March 21, 1975, the National Archives sent these transcripts to
the CIA for yet another classification review. (See amswers to in;
terrogatories 10 and 20) Although both transcripts ware purported-
1y classified.Confidential by Mr. Charles A. Briggs of the Central
Intelligence Agency on May 1, 1975, neither transcript was so

marked until after plaintiff filed this suit on September 4, 1975.

In light of these facts it is obvious that these transcripts
i
zhave been classified under Executive Ord=r 11632 only in response

to plaintiff’'s Freedom of Information suit and not foxr natlonal

isecurity reasons but simply as a means of avoiding disclosure.

iThis, of course, is in violation of section 4 of Executive Order
11652, which provides:

i
i
:
;
i
i

Classification shall be solely on the basis
of national security considerations. In no




\

order to conceal 1neff1c1ency or admi
trative error, to prevent embarrass=z
to a person or Department . . . oOr to
prevent for any other reason tha reslease
of information which doss not raguirse pro-
‘tection in the interest of national se-
curity.

case shall information be classifiad i
-

That the classification of these transcripts is not made for

reasons of national security but simply to deny plaintiff access

to them is further evidenced by the defendant's admission that only
the file copies of these transcripts were initially ma vked.Conf1~

dential and tha; "all the extra copies wera rot earked 'Confiden-—

basis on defendant's unwillingness to answer plaintifi's 1nterro -
E g

lito Interrogétories):

+ial' until the date of receipt of these interrcgatories.” (See
answer to interrogatory 57) This also violates the rsguirements
of section 6 of Executive Order 11652, which provides that:

(B) All classified information and
material shall be appropriatel c
spicuously marked to put all paxrso

clear notlce of its c1a551fi ed contan

‘Other violations of Executive Order 11852 seem likely on the
¥

atories which ask whether all persons who have had access to these
transcripts had the requlred security clea*a_cea- (See answers to
interrogatories 16-17, 35-38) . This belief is enhancad by the

statement in paragraph 4 of Dr. Rhoads' March 29, 13976 affidavit

We have required that each person ©o whom
these transcripts have bee transi=arr
prov1de the National Arch ith an
propriate receipt document the tra
ne
2

of classified material.

. transfer has been transacr
is not in the position to
These materials in other
(Emphasis added)

(attached to the Opposition to Plaintiff's Motion to Ccmpel Ahswersi
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%This evasive statement suggests an awareness that the CIA is leak-
Eing classified Warren Commission recoxzds to unauthorized pearsons.

i Finally, plaintiff contends that defendant has not met ifs
iburden of showing that the January 21 and June 23 transcripts were.
‘properly classified under Executi?e Order 11652. Plaintiffunoées,
for example, that the affidavit of Mr. Charles A. Briggs, in addi-
tion to being vague and conclusory, does not recite that he is”A
autﬁorized.to origiﬁally classify docunents Confidential-under-
cection 2(C) of Executive Order 11652, mor doss it state that he
is authorized undexr section 3(A) or 3(B) to downgrade or declaséify

hational security information.

IT. THE DEFENDANT HAS NOT SHOWN THAT IT HAS COMPLIED WITH
THE PRESIDENT'S.GUIDELINES ON THE PUBLIC AVAILABILITY
OF WARREN COMMISSION RECORDS

In January, 1965, in response to a grass roots protest of the
‘National Archives' attempt to suppress Werren Commission records,
(see Exhibit W), the White House directed the Attorney General to
‘make a study with a view towards changing the announced policy of
+he defendant. As directed by the White House (Exhibit E), the
Department of Justice solicited the views of Chief Justice Earl .-
Warren on the public availability of the Commission’s records. The
Attorney General's April 13, 1965 memorandum (Exhibit X) swmiarized
those views as follows:

The Chief Justice has informed me in a

letter dated April 5, 1965, that thes

president's Commission has concluded,

after full consideration, that ?he pub-
. lic availability of the Commission's"

records was a matter to be resolved by

the Attorney General and the origigating
agencies in accordance with established
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law and policies of the Government. Ac—
cording to the Chief Justice, the Commis-—
sion assumed that these determinations
would be made in light of 'the overriding
consideration of the rfullest possible dis—
closure.' Moreover, the Commission did
not desire to restrict access to any oOf
its working papers except those classified
by other agencies. (Emphasis added)

As a result of this study, the Department of Justica

als: Guideline 2 provided:

Security classifications should be re-
spectad, but the agency respomnsible fox
the classification should carefully re-

. evaluate the contents of each classified
document and determine whether the clas-
sification can, consistent with the na-
tional security, be eliminated or down-
graded.

The guidelines also stated:

Whenever one of the above reasons Ior
nondisclosure may apply, your department
should, in determining whether oxr not to
authorize disclosure, weigh that reason
against the overriding policy of thes
Executive Branch favoring the fullest
possible disclosure.

by plaintiff. Plaintiff’s interrogatory No. 58 asked:

Tn determining that the January 21lst and
June 23rd transcripts are to be classified
nconfidential® under Executive Oxder 11652,
did Mr. Charles Briggs take inta account
the guidelines drawn up by the Department
of Justice pursuant to the White Eouse di-
rective of April 19, 19652 Was Mr. Briggs
instructed to take the Justice Department -
guidelines into account in making his de-
terminations?

Dr. Rhoads answered:

I am not in a position to speculata on the
bases for Mr. Briggs' determinations. While
the National Archives provided tha CIA with
a copy of the Justice Department's guide-

87
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aged guidelines governing the release of Warren Comaission materi-

The defendant has not shown that these guidelines have bean

used in making the determination to suppress the transcripts soughtf

promul-
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lines at the time of a previous review of

Warren Commission materials, we did not do

so during the most .recent review. It is

our opinion that the Justice Department

guidelines have largely been supersedead

in the review of Commission materials by

the Freedom of Information Act and E.O. 11652. -

This contradicts Dr. Rhoads' testimony before a-Congressiénal
subcoﬁmittee-on May 11, 1972, six years after the enactment of the :
Freedom of Information Act and after the issuance 6f Executive
Order 11652, where he said:

The records of the President’'s Commission
on the Assassination of Prasident Kennedy
(the Warren Commission) are administered
under guidelines prepared by the Department
of Justice in 1965 (copy attached) which
provide for periodical reviews of the Com-
mission's records to make as many of them
as possible available for research. Any
records withheld from research under the

guidelines, of course, must belong to one
or more of the types exempted from disclo-
sure by ‘the terms of the "Freedom of Infor-
mation Act” . . . . (Hearins, House Foreign
Operations and Government Information Sub-
committee, 92nd Cong., 2nd Sess., Part 7,
p. 2610) :

The guidelines have not been superseded by the Freedom of In-
formation Act or Executive Oxder 11652. By their terms, which re-
quire that determinations as to the release of Warren Cbmmission ‘
‘documents must be nade in light of th° "overriding policy of the
Executive Branch requiring the fullest po=51ble disclosuzra”, tne

guidelines go beyond the disclosure that is required undexr the

Freedon of Information Act or Executive ordexr 11652. Plaintiff .
icontends that defendant must show that the disclosure of the tran-

scrlpts he seeks must be weighed in accordance with the Department

'of Justice guidelines. The defendant is in VlOlaulOn of stated

Executive Branch policy unless it can show that these guidelines
!

’have been consulted and followed.
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gence Agency. It does not autho:vze withholding under exemption
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IIT. DEFENDANT HAS NOT MET ITS BURDEN OF SHOWING THAT THE
JANUARY 21 and JUNE 23 TRANSCRIPTS CO‘-E'. WITHIN THa.. .
PURVIEW OF EXEMPTION (b)(l)

Defendant argues that the January 21 and June 23 transcripts
tare exempt from disclosure by virtue of 5 U.S.C. 552(b) (3), which

u

permits the withholding of materials "specifically exempted from
disclosure by statute . . ." The statute cited by the deféndant
is 50 U.S.C. 403(d) (3), which provides that: »

. . . the Director of Central Intelligsnce

shall be responsible for protecting intelli- .

gence sources and methods from unauthorized

disclosures . . . ."

In support of. this claim, defendant relies upon the affidavit

of Charles Briggs. However, the Brigg§ afficdavit Qgg§ not cite
50 U.S.C. 403(d) (3) as authority for nondisclosure of the Janaury
21 and June 23 transcripts. Rather, Mr- Briggs daclares that the
transcripts are exempt from the General Declassification Schedule
{pursuant to section 5(B) (2) of Executive Oxder 71052. Seaction

5(B) (2) exempts from the General Declas=1_1catlon Schedule:

or pertaining to cryptography, or disclosing intelligence sources
or methods.”
Apparently the defendant is under the miéapg*ehension that
1ntalllgence sources and. methods” has the szme meaning when used

in Executive Order 11652 that it does inm 50 U.S.C 403(d). “The

to be an exemption (b) (3) statute, shows otherwise. Section 403

(d) (3) is contalnod within the National Security Act of 1847, P.

i1,. 80-253, 61 Stat. 495-510, which establishaed a unified Defense.

"C1a551f1ed information or material sp acific 2lly covered bw statute .

legislative history of this statute, which defendant has not shawn :

Department, the National Security Council, and the Central Intelli-
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§(3) because it merely makes the Director of Central Intelligence

é"responsible" for protecting intelligenca sources and methods from
| j

gunauthorized disclosure without giving specific content to this

‘responsibility. This proviso was nothing more than hortatory

ilanguage inserted to allay inter—departmental rivalries among

agencies with intelligence functions. (Ses Revort to the President

by the Commission on CIA Activities Within the United States 53

i .
i[19751) This responsibility was not. implemented until Coagress

1 .
i

passed the Central Intelligence Act of 1949, P.L. 81-110, 63 Stat.
208-213, 50 U.S.C. §§403a-403j. However, the impiementing statute

of the 1949 Act, codified as 50 U.S.C. §403g, is extemely narrow.

iand the Bureau of the Budget (now the Office of Management and
1 =

i s . . . B s -
Budget) the "organization, functions, names, cfficial titles,

it exempts.only.budgetary items which would reveal CIA "personnellﬂ
data". (See 95 Cong. Rec. 6956, May 27, 1949)
The only statute which defendant has invoked in suppcrt of .

its exemption (3) claim is 403(d) (3). Assuming, arguendo, that

.ithis is an exemption (3) withholding statute, defendant must prove

that the disclosure sought by plaintiff is unauvthorized, a deter— -
mination which must be made in light of the criteria set forth in
'‘executive Order 11652, for unless the information is properly
classified pursuant to that Exeéutive Ordar, its disclosure is.not
iunauthorized.

Finally, defendant has already revealed the intelligence
source of the June 23 transcript as vuri Nosenko, so that there is

no longer any point to trying to protect the June 23 transcript

from disclosure under this guise. -

It exempts the CIA from statutory requirements to report to Congress

1 H
'salaries, or number of personnel employad by the Agency” In short,!




-

i o
—
(«‘\

2 ~

Tv. DEFENDANT HAS NOT SHOWN THAT ANY OF THE TRANSCRIPTS
ARE PROTECTED BY EXEMPTIONS (b) (5) OR (b) (6)

; Defendant argues that all of the transcripts sought by plain-
tiff in this section are exempt under 5 U.S.C. 552(b) (5), and that
the May 19 transciipt is also protacted by 5 U.S.C.kb)(G)- Exemp—
tion 5 exempts from disclosure "inter—égency or intra-agency mémo—
randa or letters which wouid not be available by law to a party
other than an agency in litigation with the agency.* In construingi

exemption (5) in Environmental Protection Agency v. Mink, 410 U.S.

73, 89 (1973), the Supreme Court drew a distinction between "ma-
terials reflecting deliberative or policy-making processes on the
one hand, and purely factual, investigative matters on the othér.“
The former are protected by. the exemption, the latter are not.

In support of defendant’s claim to exemption (5), the October

6, 1975, affidavit of Dr. James B. Rhoads (Government Exhibit 1)
states:

These transcripts are the written record

of the times when the Commission members
met to express their individual ideas,
opinions, conclusions arnd recommandations
+o the other members. The subject matter
of the meetings included the Commission’s
methods of gathering evidence, the person-
nel of the Commission staff, the Commis-
sion's goals and public image, as well as

a discusion of the evidence before the Com-
mission. On several occasions individual
commissioners expressad the opinion that
their views and those of the other commis-
sioners were given and should be maintained
in confidence. As these transcripts clear-
1y reflect the deliberative process of the
Commission, NARS has determined that they
may proparly be withheld from public dis-
closure under the cited exemption.

plaintiff contends that in order for defandant to meet its
burdan under exemption (5) it must at a minimum show 1) that the
Warren Commission was engaged in making policy at these executive .’

sessions, and 2) what that policy was. Dr. Rhoads' affidavit doas

: 101

'3

=7




rather than policy-making nature.
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‘establish either one. Executive Order 11130, which establisﬁed thes
Commission (Exhibit R) and Senate Joint Resolution 137 (Exhibit S) {
show that. the Commission's functions were of an investigative
Moreover, by its own terms the Rhoads' affidavit admits that
the transcripts contain "discussion of the evidence befqré the .
;Commission" and éther matters which clearxrly are hot within thé am-
!

ibit of exemption (5). Yet the defendant has not made the snow1ng

required by Vaughn v. Rosen, 157 U.S.App.D.C- 368, 484 F. 24 1086,

cert. denied, 415 U.S. 977 (1974), which requires the government tor’
itemize, index, and cross-reference all seéregable portions of a
document for which an exemptlon is claimed.

Recent cases also make it clear that exemptian (5) doeas not

protect from disclosure a number of matters which are not clearly
%covered by the policy-making/fact distinction. Thus, Vaughn v. 7;;;
\Rosen 383 F.. Su-pp. 1049 (D.D.C. 1974), aff'd, 523 F. 2d 1136 (C.A.
D.C. 1975) held that I"factual,.investiga.tive, and evaluative

‘portions" of documents which vreflect final objective analyses of

agency performance under existing policy"” and "reveal ‘whether the

agencies' policies are being carried out" are subject to disclo-

isure. Moore v. McCormack Lines, Inc. v. ITO Corp. of Baltimora,.

508 F. 2d 945 (C.A. 4, 1975) held that inferences based on observed’

‘facts and which depend on tha expertise of the investigating
i .

‘0fficial were disclosable even though exemption (5) was invoked.

|

'Ash Grove Cement Company v. F.T.C. (C.A.D.C. 1975), held that
i :
?an agency's chronological nlnutes containing "po1lcy detevmlnatlon;
| 4
!are subject to disclosure. Cf. Sterling Drug v. Federal Trade Com—
i

%ission, 146 U.S.App.D.C. 237, 450 F. 2d 6928 (1971).
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Finally, plaintiff notes that the above-guoted deécription

in Dr. Rhoads® affidavit could be applied to all of the Cormission'is.

executive session transcripts. By making all such transcripts
publicly available except the three sought here, the defendant has
waived its right to invoke exemption (5) sfatus for the transcripts'
which remain. suppressed. The Freadom of Information Act was 'not 7
intended to permit agencies  to selectively make public thoée docu;
ments most favorable, oxr least»embarrassing, to‘the government.
Dr. Rhoads' notes that on several cccasioné indi&idual mem—
bers .of the Warren Commission expressed the opinion that their
views and those of other commissioners were given and should ﬁe»
maintained in confidence. While this is true, it is beside the
point. The National Archives has itself recently made public the
horrifying but immensely important transcript of the January 22,
11964, Warren Commission executive session, at whiéh members of the
Commission, frightened by the evidence that Lee Harvey Oswald had
worked for the CIA and/o¥ FBI, asked that the record of their.
conversation be destroyed. In fact, no transcript of that execu-—
tive session was-made until just last year, when the Archives had

t+he stenotypist's notes +ranscribed.

The defendant also claims that the May 19, 1964 transcript is
exempt under (b) (6) whicﬁ permits nondisclosure of "parsonnel an&
medical files and similar files the disclosure of which would con— -
stitute a clearly unwarranted invasion ofbpe:sonal privacy.” The

legislative history of this exemption indicates that it was intena;
'ed to apply to "files containing intimate details" about persons

maintained by "those Government agencies where‘parsons are requireé
to submit vast amounts of persona

1 data usually for limited pur-—

poses," such as Veterans Administration, EEW, and Selective Sex—
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vice. (S. Rept. No. 813, 83th Cong., 1st Sess. (1965) at p. 9.

See also H.R. Rept. No. 1497, 89th Cong., 24 Sass. (1966) at p.
11.) It is evident that the May 19 transcript is neither a parson—
nel, medical, or similar file as such a file is defined for pur-—

poses of exemption (b) (6). The affidavit executéd in support of

+he claimed (b) (6) exemption was sworm to long before the recent

Suprema court decision in Dept. of Air Force v. Rose (No. 74-489).

That decision makes it clear that documents which "lack the &ttri—

an

butes of 'personnel £iles' as commonly understood” are not exempt.

(siip opinion, P- 22) As the Supreme Court notad in Rosa:

. . . the general thrust of the exemp-—
t+ion is simply to relieve agencies of

the burden of assembling and maintain-
ing for public inspection matter in wnich
the public could not reasonably be ex-
pected to have an jnterest. The case
summaries plainly do not fit that descrip-
tion. They are not matter with merely
internal significance. They do not con-
cern only routine matters. (Slip opinion,
p- 16)

The May 19 transcript is obviously not a personnel file. DNor
are’ its contents nmatter in which the public could not reasonably -
be expected to have an interest™ or "matter with merely intermal

significance". The executive session of May 19, 1964, was held

for public, not private, purposas. 7he firing ox non—-firing of
the Commission’'s employees is an important public question because

it relates to how the Commission functioned in its discharge of an

awesome public duty.

Moxeover, the National Arvhives has waived any right to in—

voke exemption (b) (6) foxr Warren Commission +ranscripts because it

i
:
)
lhas repeatedly made public records which do come within the ambit

of that exemption, such as the 39 pages of pregnancy recoxrds com—

y.at Parkland Memorial Hospital-

piled during Marina Oswald's sta
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. DEFENDANT'S MOTION FOR SUMMARY JUDGMENT MUST BE DENIED BECAUSE
MATERTAI, FACTS ARE IN DISPUTE AND THE DEFZSNDANT HAS NOT MET ITS
BURDEN OF SHOWING THAT ANY OF THE REQUESTED RECORDS ARE PRO-
TECTED UNDER ANY OF THE FREEDOM OF INFORMATION ACT'S EXEMPTIONS,
The function of summary judgment is to avoid a useless trials

Thus, it cannot be granted where there is a genuine issue 'as to a

material fact. As the Supreme Court has stated: "Rule 56 should

ed a trial where there is a bona fide dispute of facts between

them." Associated Press v. United States, 326 U.S. 1,6 (1945).

See Adickes v. S.H. Kress & Co., 398 U.S. 144, 153-61 (1970); Na-

tional Cable Television Ass'm, Inc. V. rFcc, 479 F..2d4 183, 186

lying facts contained in such materials must bs viewed in the

light most favorable to the party opposing the (summary judgment)

i
i - . ; ~ .
iAnd it is the government which has +he burden of proving the ap-

plicability of an exemption from disclosure. 5 U.S.C. 552(a) (3) -

See Vaughn v. Rosen, 484 F. 2a 820, 8230826 (1973). Furthermore,.

courts are entirely in-agreemént that the movin§ party for summary
judgment has the burden of showing the absance oz anf genuine issue;
as to material fact, which under applicable principles oﬁ substan- :
tive law, entitle him to judgment as a matter of law. Nothing may
Pe assumed, and there may be no real doubt as to any material fact-i
ééig&gEJ supra, at 157.
AIn the instant actién, there are genuins issues of material

fact with respect to each of the claims@ exemptions. . Further dis-

lcovery, such as the depositions of Mr- Briggs, Dr. Rhoads and Dr.

~
1 el

be cautiously invoked to the end that parties may always be afford- ?

(1973). In this regard, all "inferenceas to ba drawn from the underH

lnotion.” United States v. Diebold, Inc., 369 U.S. 654, 655 (1972) .|
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:narlon Johnson, is needed before the issues in this case can be
_dﬂflnlLlVEly resolved. Accordingly, defendant's motion for summaryﬁ

gjudgment must be denied.

///m/// /§ W
AMES H. LESAR
1231 Fourth Street, S. W.,‘
Washington, D. C. 20024

ttorney for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that I have this 1lth day of May, 1976,
%na;led a copy of the foregoing Opposition to Defendant's Motion

‘for Summary Judgment to Assistant United States Attorney Michael

J. Ryan, Room 3421, United States Courthouse, Washington, D. C.

o g M '% *
/

| , e /

; L gty 1 : M(ﬁ

Yy JAMES HIRAM TESAR
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‘lnation: Whitewash: The Report on the Warren Report; Whitewash ITI:

FILED: 5-11-76

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
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HAROLD WEISBERG,

Plaintiff,
Civil Action No. 75-14438
GENERAL SERVICES ADMINIS—
TRATION,

Defendant
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AFFIDAVIT OF HAROLD NLTSBE G

I, Harold Weisberg, being first duly sworn, &epose as -
follows: . A A

1. T am the plaintiff in the above-entitled action. I live
at Route 12, Fréderick, Maryland.

2. For the past twelve years I have devoted myself to an in-

tensive study of polltlcal assassznat_cns. I am author of six pub—

lished books on the. lnvestlgatlon into President Kennndy s assassi—

The FBI-Secret Service Coverup; Photographic Whitewash: Suppressed ;

Rennedy Assassination Pictures; Whitewash TV: Top Secret JFK Tran*;

script; Oswald in New Orleans: Case for Consoira with the CI3;

and Post-Mortem- JFK Cover—up Smashed!

3. I am also author of one book on Lna assassination of Dr.

Martin Luther King; Jr.: Frame-Up: The James Earl Ray/Martin

Ring Case.

107 .
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4. TIn the 1930's I was an investigator for and éditor of the
record. of a subcommittee of the Senate Labor Committee. After
Pearl Harbor.I served in the 0SS, where my primary responsibilitieJ
were as an intelligence anaiyst. I have also worked with the FBI
and several divisions of the Department of Justice in connection.
with my work for the Senate Education and Labor Committee ozr ;
through my writing.

5. As an intelligence analyst for the 0SS and Senate editor
and investigatof, I am familiar with the handling of the tran—
scripts of official proceedings. I have handied such transcripts-
myself and had them printed. I have served as a Department of
Justige expert on such transcripts and testifiesd on them in court. |

4 6. T am familiar with government classification procedures.
During my government service I was supplied with an assortment of
stamps for stamping classifications on documents, but I was never
which classificgtion label to apply. There was no review of any -
classifications I affixed to documents.

7. Having spent thousands of hours examining the recoxds of
the Warren Commission, I am‘familia:_with the Commission's wozk,
including its record-keeping énd filing systems.

8. I was the plaintiff in Weisberé v. UnitedAStates Generﬁl'
Services Administratién,’civil Action No. 2052—73,.United States --

District Court for the District of Columbia, a suit which I

sion executive session transcript. I read all papers £iled in con-
nection with that lawsuit, including the éffidévit and answers ﬁg
interrogatories sworm to by Dr. James B. Rhoads, the Archivist of
thé United States. Similarly, I have read all papers filed in con-

nection with my present suit for disclosure of the Warren Commis-

L
]
00 -

given any meaningful standards or guidelines to use in determining "

brought to force disclosure of the January-27, 1964, Warzren Commis-—i

s
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Archives . . ., it has been and continues to be classified 'Top.
'Rhoads swore that the January 27 transcript “was'originally classi-
ments is that the January 27 transcript was originally and lawifully
Tanuary 27 transcript had originally been classified Top Secret by

tand answers to infeirogatories had been deliberately framed so as.

to deceive the court on this point. Although Dr. Rhoads swore that

\

sion execuﬁive seséion t;anscripts of January 21, May 19, and June
23, 1964, including the affidavitAénd answers to interrogatoriés'
sworn to by Dr. James B. Rhoads. -

9. In the affidavit which he submittedAin opposition to my
suit for disclosure of the January 27 transcript, Dr. Rhcads swore
that: "In accordance with Executive Order, at all times since ”:

. . . the transcript of the January 27, 1964, executive session of

the Warren Commission . . . has been in the custody of the National
Secret.'"™ In answer to my second interrogatoiy in that suit, Dr.

fied under the provisions of Executive Order 105017 and "is piesent-?
1y classified under the provisions of Executive Order 11652."

10. The inference to be drawn from Dz. Rhoads' sworn state-

classified Top Secret pursuant to Executive Order 10501L. In a

counteraffidavit I stated: "Phis is false.™ I stated that the

an employee of Ward & Paul, the privately-employad court reporter

for the Warren Commission. I charged that Dr. Rhoads' affidavit )

his answeiS’to interrogatories were based upon his. own personal
knowiedge, he later testified before a congressional committea
‘+hat he had just "assumed” that the January 27 transcript had been
classified under the authority of Executive Order 10501. [See
blaintiff's Exhibit I, p. 71] ’

11. In his answer to interrogatoryvNo. 1 in the present suit,
Dr. Rhoadsréoncedes that Warren Commission executi&e session tran-
cripts ﬁere marked Top Secret by Ward & Pauvl. 2As I will show,

his practice had nothing whatsoever to do with national security

considerations. B
: : 109
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12. Before the Warren Commission hired the commercial repdft—

\
ing services of Ward & Paul, a private firm, the Department of Jus|
tice itself provldnd +these services. The Department of Justice did

-

not classify these transcripts. Nor did the National AIChlVeS

classify them thereafter. Attached hereto as Exhibit J are the

first two pages of the first Warren Commission execﬁtive session,
held in the National Archives on December 5, 1963. The December 5,
1963, se5510n was reported and transcribed by Oakie Dyer of the-
office of the Unlted States Attorney for the District of Columbla.
Although the December 5 executive session dlscussed some questions
of utmost sensitivity, no classification étaﬁp'was ever affixed to
the transcript, either at the time it was transcfibea or later.

13. Attached hereto as Exhibi£ K is a Ward & Paul worksheet
itemizing the work which the firm did for the Warren Commission;

The upper right-hand corner of this worksheet bears the designation

nFile No. PC-2", which is one of the Warren Commission's "house-
keeping files“.' This worksheet was prepared by Ward & Paul. As &k
the face of Exhibit K shows, Ward & Paul stamped evenAits-house-
keeping records Top Secret.i

14. This worksheet also shows that all "entries on it are
classified Top Secret Thus, each Lranscr ipt of all executive
sessions on and after January 21, 1904 was classzfled Top Secret
by Ward & Paul. As the entries on this and other worksheets re- -
flect, fhis includes the executives session trénscripts fdrA&anuary
21, May 19, and June 23; 1964, which I now seek, as well as the
January 27, 1964, transcript which I sought in Ccivil Action 2052-
73

15. Further evidence that-éhe Warren Commission's exscutive
session transcrlpts were classified Top Secret by Ward & Paul as a
matter of routine and without regard to content is shown by Ward &

Daul receipts No. 3001, No. 3013, and No. 3313, attached her=to as




Exhibit L. For example, receipt No. 3013 reflects that the January
27, 1964, tran;éript was -delivered to the Secretary to the General
Counsel fof the Warfen'Commission, who signed for it at 9:10 a.m.
on January 28, prior to a reéding of it by any member or employee
of the Commission and after it had beén classified fop Secret by
Ward and Paul. Receipts No. 3001 and 3313 reflect that the sam;‘is
true of the transéripts of the January 21 and May 19; ;964,'execu—
tive sessions. @ o v | ? ) -

16. The Warren Commisgioq disregardad the Top Secﬁet labéls
which Ward & Paul routineiy affixad to all the transc_ipts listed-
on this worksheét. In fact, nearly all of the Top Secret tran—.
scripts recorded on this worksheet were published by the ﬁarrsn.
Commission itself. _ _ . =

17. The Ward & Paul practice of routinely classifying all
transcripts Top Secret was not followed by Department of Justice
employeés who prepa;ed.and handled these transcripts. Attache&
hereto as Exhibi£ M is a letter of April 20, 1964, from Louis
LaCour, then United States Attorney for the Eastern Districtvof
Louisiané,.to Ward élPaul- Although the transcripts of the testi-
mony of five of the witnesses deposed in New Orleans wera forwardad
with ﬁhis letter, the letter bears no classification stamp. 6ne of
the transcripts which the United States Attornef forwarded tb Ward
& Paul contained the testimony of Julian Evans, who had beeélan
elderly neighbor of the Oswalds when Lees Harvey Oswald was aiboy.
When this previously unclassified transcript of Mr. Evans' recol-
lections of Oswalé as a young kia reached Washington, Ward & Paul
proaptly classified if Top Secret, as shown by Eghibit N. ‘But
Exhibits O and P, the Preface and Table of Contents to Volume VIII
of the Warren Comm;séion Eearings, show that the Commission ignored

Ward & Paul’'s Top Secret label and published Julian Evans' testi-

mony anyway.
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18. The Ward & Paul practice of classifying all transcripts
Top Secret had nothiﬁg to do with national defense or foreign
policy. In fact, at a later data Ward & Paul dcwngraded its classj
ification of non-executive gession transcripts from Top Secret to
Confidential. The result of this downgrading was internmal chaos:
without the Top Secret s£amp the Ward & P#ul bursaucracy was un-.
able to keep track of the various copies oZf the transcripts it
prepared.

19. In support of its motiqn for summary judgment the defen-
dant has submitted the April 8, 1974, affidavit of Mr. J. Lee
Rankin. [See Exhibit A to Govermment Exhibit 1] This affidavit
was originally fiied in opposition to my previous suit for the
January 27 transcript. In his affidavit Mr. Rankin states:
"Shoitly after I had assumed the duties of General Counsel of the.
Commiésion,.l was instructed by the Commission that amony my -
duties was Fhe responsibiiity +o security classify at appropriatég
levels of classification those records creatad by the Commission
in its invéstigation and report that should be security classified
under existing Executive Order. The Cormission's authority to
classify its ;eccr&s and its decision;to delegate that responsi—
bility to me existed pursuant to Executivg Order 10501L.7 a

20. Read together with.the corraspondencs attéched to it,er.
Rankin's affidavit implies that before Ward &'Paﬁl was:choseﬁ as
the Commiésion's reporter, the Commission -instructed Rankin to di-
rect Ward & Paul to classify all work done by it for the Commis-.
sion. -

21. T am familiar with the transcripts of'all Warren Commis-
sion executive sessions except the two which are withheld in toto
and the excised portions of those transcripts which are withheld
in part. I have also Earefuliy examined the £iles of the

Warren Commission relating to the Commission's exescutive sessions.
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I know of no document in the Commission's files directing Mr.
Rankin to classify the executive session transcripts pursuant to
Executive Order 10501l. In response to a request for the produc-

tion of any such instruction, the defendant has stated: "The Na-

tional Archives has not found any instruction from the Warren Ccom-

|National Archives.

mission to its General Counsel, Mr. J. Lee Rankinm, ordéring him to
classify the January 21 or June 23, 1964, or any otﬁer Warzen Com—
mission executive session transcript.” |

"22. Under date of July 20, 1971, I asked Dr. James B. Rhoads,
the Archivisf 5f the United States, for a copy of any Executive

lOrder which he régarded as relevant to the withholding of the War-

ren Commission's executive session transcripts. Dz. Rhoads never

provided me with a copy of any such Executive Order.

23. Mr. Rankin states that he began work as General Coﬁnsel

Live session held before that date was ever classified. 1In fact,
+hose executive session transcripts made by the Deparfment of Jus-
lice both before and after that date weres never classified, neither

at the time by .the Department of Justice, nor subsequently by the

24. The first executive session reported by Ward & Paul was

that of January 21, 1964. No transcriﬁt of an executive sassion

held between December 8, 1963, and January 21, 1964, was ever

classified. The ﬁirst transcript of an exacutive session to be.-
classified waé that of January 21, 1964, the date on which Wazd &
Paul became the Commission's repérter.

25. I have read all of the executive session transcripts not

_+i1l withheld. At no point is there a directive from the Commis—

lsion to Mr. Rankin ordering him to classify the executive sassion

- ranscripts pursuant to Executive Order 10501. Nor was there even

3

bt
[IY
&

emsonmsanmidlad

for the Commission on December 8, 1963. No transcript of an execu-| -
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|lcommission's procedures, adopted at its exscutive session of March
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any discussion of classifying executive session transcripts pur-
suant to Executive order 10501.

26. The only executive session at which the Commission could
have ordered Mr. Rankin to glassify its executive sassion traﬁ-
scripts is that of December 16, 1963. That transcript is unclassi-
fied and a casual reading of its beginning pages discloses-that'th
Commission was not concerned with and did not address any of the
concerns of Executive Order 10501. [See Exhibit ol - - :

'27. In addition to the actual physical safety and integrity
of its files; the Commission's specific and articulatad concern
throughout its existencevwas over news leaks. |

28. Neither Executive Order .11130, which created the Cormis-
sion, nor Senate Joint Resolﬁtion 137, which gave it the power to.
subpoena witnesses and compel the production of evidence, autha—

rized the Commission to classify documents pursuant to Executive

‘:
By,

Order 1050L. [See Exhibits R and S]
29. Although the testimony of all witnesses transcribed by
Ward & Paul was routinely classified, the.Commissioﬁ's own pro-

cedures for the taking of téstiﬁony did not provide for this. The

16, 1964, were themselves classified Top Secrgt byAWard & Paul:
Although the Commission's procedures were reprinted in the Warren
Report, the National Archives did not déclassify them until more
than three years later. [The Commission's resolution adopting thasg
proceduras is attached hereto as Exhibit T} .

30. Notwithstanding the fact that Warzd &_Paul classified all
witness testimony, Commission Rule "I-C" permitted witnesséé to
purchése transcripts of their testimony. [See Exhibi£ T] Waen dis-

cussing this provision at its Jenuary 21, 1564, executive session,
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tice soliciﬁed the views of Chief Justice Earl Warren on the pub-
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Mr. Rankin pointed out that copies of witness transcripts might be
sold to the press. Representative Hale Boggs stated: "A witness
has the right to look at his own testimony. If the press wahts to
buy it, they can buy. [sée Exhibit U] Mr. Rankin personally autho-
rized the sale of classified witness trénscripts. Attached ﬂereto
as Exhibit V are Ward & Paul invoices reflecting the sale of class-
ified transcripts‘toers. Marinﬁ Oswald and news repofter Ike o
Pappas. . _. 0 : i - é

31. After the Warren Commission went odt,of exisﬁence wiﬁh
the filing of its Report on September 27, 1964, the National Ar—.
chives attempted to throw a 75-year cloak of sacrecy over the Com-
mission's records. An eloquentAletter of protast frém‘the Mayor
of Cedar Rapids, Iowa to the President [Exhibit W] served as thel
instrument by which the Exeéutive Branch initiated action intended
to override the Archives' suppressién of Warren Commission docu-
ments. Thg White House directed the.Attorney General to make a
study with a view towards changing the policy announcad by the
General Sefvices Administrétion. [Sée White House "Memorandum for
Acting Attbrney Geperal Katzenbach", attachad as Exhibit E to 4
Plaintiff’s requestrfor production of documents] A

32. As Directed.by +he White House, the Department of Jus-

lic availability of the Commission's records. The Attorﬁey_Gen-
eral's Memorandum of April 13, 1965, states: "The Chief Justice
has informed me in a letfer dated April 5, 1965, that the Presi-

dent's Commission has concluded, after full consideration, that

accordance with established law and policies of the Governmment.

Acéording to the Chief Justice, the Commission assumed that these

[P
b ed
)

the public availability of the Commission’s records was a matter tci

be resolved by the Attornmey General and the originating agencies in
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tien of the fullest.possible disclosure.' Moreover, the Commis-

sion did not desire to restrict acess to any of its working papers

except those classified by other agencies.” [Emphasis added. The
IAttorney General's Memorandum is attached hereto as Exhibit X. '
Chief Justice Earl Warren's April 5, 1965, letter is attached here
to as Exhibit Y.] .

33. The Attormey General's April 13 Memorandum outlined cer-
tain procedures to be followed in maklng Warren Commission recorxds
publicly available. The White House dpproved these guidalines and
procedures on April 19, 1965, and directad the Department of  Jus-
tice and the Natlonal Archives to ;mplement them. [See Exhibit Z]
Tn 1968 the National Archives wrote a student of the Warren Cqm;
lhnission: "We are not aware of any documents from the office of
Pre51dent Johnson on which the w1thhola_ng of Warren COmmlSSlOn
documents from research is nased, except the memorandum of Mr. Mc~

George Bundy of April 19, 1965, approving the procadures proposed

able for research.”
34. - In his April 8, 1974, affidavit, Mr. Rankiu also states:
As agreed to by the Commission, I

ordered that the transcripts of certain

of the Commission exacutive sessions, 1n—

cluding that of January 27, 1964, be class-

ified 'Top Secret,' and I communicated the

fact of said classification to Ward & Paul,

transcribers of the executive sessions (see

attached copies of correspondance between

~ Ward & Paul and me)."

As I have pointed out above, there is no record of any such agree-
ent by the Commission and the defendant has produced none. All
'svidence is directly to the conera*y. In addition, rather than

"certain” of the executlve session transcrlpt; belpg cla551f1ed,

tthe fact is that all executive session transcripts made by Ward &
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by -the Attorney General for making records of the Commission avail-

I




oy

Y
N
.»“Ir\

11

Paul were classified Top Secret. This is shown by the Ward & Pagl
worksheets. [See Exhibit K] Thesei;orkshéets also show that g;li
executive session transcripts were classified,Toé Secret by Ward &
Paul as a matter of routine énd utterly without regard to content.

35. In support of its motion for summary judgment,.thé de-:.
fendant has submitted a May 1, 1964, letter from Mr. Rankin to
Ward & Paul as evidence ﬁurporting_to show that Mr. Rankin in-
structed Ward & Paul to classify exeéutive'session transcriéts Top
Secret. This letter was filed by the defendant in cOnﬂection with
my suit for the January 27 transcript, even though it postdates
the date on which the 3anuary 27 transcript was cla;sified by more
than three months. It also postdates by more than three months the
date on whiéh the January 21 trranscript I seek in this suit was
classified Top Secret,‘ .

356. Mr. Rankin's affidavit and his May 1, 1964; letter to
Ward & ?aul‘leave the impre;sibn that in that letter ﬁe reissued a.
orevious order to Ward & Paul to clgssify all executive session
transcripts fofhreasops relating to national securitf. This im-
pression is total;y‘misleading. Mr. Rankin's letter relates to the
executive session of the previous day, April 30, 1964, which had
discussed the printing of the Commission's Regort. The.printing:
of the testiﬁony of witnesses who had appearad before the Commis—
sion did not present a threat to fhe'national defeﬁée“hﬁﬁg“for
internal bureacratic reasons, it was neceééér? to downgrade the
witness testimony. As.Mr. Rankin explained in making the motion to
down gradeQ "I think at this time we ought to take action on de—.

classifying our transcript so the printers can handle it, “from Top

Secret to Confidential." [Emphasis added. See Exhibit AA]
"37. Dr. Rhoads and Mr. Rankin are both familiar with the

provisions of Executive Order 10501. Dr. Rhoads has testified be-

117

]




12

fore Congress as Chairman of the Interagency Classification Review
Committee. From 1953 fo 1956 Mr. Rankin was an Assistant Attorney
Géneral in chérge of the Juséice Department's Offiec= of Légal
Counsal where he reportedly -held "the key assignﬁent of.advising
the President on the preparation of proclamations and executive ~
orders." [See Exhibit BB] - Execgtive Order 10501 was issued by’
President Eisenhower on November-4, 1953. ! 7

38. In addition to being familiar with the reéuiremgnfs of
Executive Order 10501, Dr. Rhoads and Mr. Rankin aigo knew the con-
tents of thg January 27, 1964, executivé sessionbtranscript at the
time I brought suit for it. Mr. Rankin had participated at that

executive session and Dr. Rhoads reviewed the transcript of it in

impression that the January 27 transcript was proﬁerly classified
pursuant to Executive Order 10501. Both men have to have known
this was false. AThe January 27 transcript is now publicly avail-
abie and itg content is totallﬁ devoid of.ahy material which iS,,
or could have been, classifiable on grounds of.national security.
Théﬁ transcript did contain matter embarrassing to the EIA and the
FBI, but it did not reveal any information which jeopardizéd the
Jlnational security. : :

39. Although Mr. Rankin}s affidavit asse%ts thaﬁ the Janu;ry
27 transcript was classified on national security grounds, Mzr.
Rankin states exactly the opposite in his March 11, 1964,-1etter to
Senator Jacob Javits:

"At this point in the investigation there
appears to be nothing of significance which
should not be revealed to the American pub-
lic because of national security or any other
consideration.” [Exhibit CC] ;

In view of this statement it is obvious that the January 21 tran-

'script was classified for other than national security reasons.

118
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40. In his March 29, 1976, affidavit, a capy éf which is at-
tached to the defendant's opposition to my motiqn to compel
answers to interrogatories, Dr. Rhoads arguss that the November 23,
1964, letter from President iyndon Johnson to Commission Chairman
Earl Warren is evideﬁce of the Commission's authozity to classiff
documents. However, is nothing more than post facto authority for
the Warren Commission to disregard the. procedurss normally followad

in declassifying documents. It does not authorize or imply the

power to classify documents. It does imply that the Warrén Commiﬁ;
sion had no authority to classify or declassify documsnts before
that aate, which is long after the dates of the executive session
transcripts which I seek.

41. The Warren Report was delivered to the President of the
United States on September 24, 1964. Page proofs wera rade avail-
able to the press on September 24th. Printing of the Report began
the night bafore it was delivered to the Prasident ana copies were
made avaiiable'for commercial distribution oa September 27, 1964.
As the November 7, 1964, letter from J. Lee Rankin to Acting Attor-

ney General Nicho;as Katzenbach shows, the exhibit volumes had al-

two weeks before the President authorized the dsclassification of
the classified materials appearing in them.

.42, All transcripts of Warren Commission executive sessions

reld on or after January 21, 1964, were classified Top Secret. I
ave read all such transcripts not still withheld. Thers was never
Eny basis for classifying any of the now declassified exe;utive
essions transcrip*s. -
43. After first declining to identify the subject of the
Tune 23, 1964, executive session on grounds of national security,

Dr. Rhoads has now admitted that Yuri Nosenka is the subject of the

b
bt
w

g
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transcript and that the National Archives had so informed The ggé'
Republic before refusing to answer my interrogétory_seeking to -
sgealsiish het fack. ' ]
44. T have read the November 5, 1973, affidavit of Mr, : ...
Charles A. Briggs, Chief of the Services Staff for the Directorééé
of Operations of the Central Intelligence Agency. On the basié of
my experience as intelligepce analyst for the 0SS and as a scholar
who has spent twelve years studying the assassination of fresident
Kennedy;.I do not believe Mr. Briggs"assertion that disclosure of
pages 63-73 of the January 21, 1964, executive session transcript
would "not only compromise currently active intelligence sources
and methods, but could additionally result in a perceived offense
by the foreign nation involved with consequent damage to Unitéd
States relations with that country." ©Nor do I believe his asser—’
tion that diéclosure of the June 23rd transcript "would destroy the j
current and.futu?e ﬁsefulness of an extremely imgortanﬁ foreign iﬁi
telligence source and would compromise ongoing foreign intelligence
‘llanalysis and collection program#. . o

45. In this connection I naote ‘that mofe than twelva years
have passed since the assassination of President Kennedy. On this
basis alone it is unlikely that disclosuré would@ jeopardiz=a any
bresent or future intelligence source., Mora importaﬁtl , any ‘
intelligence source or method described in these transcripts.is
almost certainly known to the foreign nation which was thg'subject
of it. . .
.46. The June 23rd transcript relates to a Soviet defegto:,
Mr, Yuri NMosenko. Only oné of the FBI reports on Mr. Nosenko was
rver classified. It has now been declassified and a reading of it
“hows that there never was any basis.for classifying it.

47. Those documents relating to Nosenko which have been made

public reveal that the CIA does have a motive for suppressing re-

1240
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RGB official stationed in Moscow,.told government authorities that
lthe KGB never trusted or héd~any interest in L;e Harvey Oswald,

uspected that he was a "sleeper agent” of U.S. intelligence, and
Eept him and his mail under surveillance. What this means is thét
lhe KGB suspected that Oswald was a CIA agent. This, af course,
brovides motive for the CIA to withhold this transcript.

44. FBI Director J. Edgar Hoover, on the other hand, did not

elieve that Nosénko‘s'inforﬁation should be spppressedl In fact,
e believed‘so strongly that Nosenko should be a Warren Commission
itness that he made arrangements for Nosenko to ﬁestify without
sking the Commission if:it wanted him to be a witness. The Com-
ission, however, did not take testimony from Nosenko, nor did it

ention Nosenko or his information in its Report.

ports on Nosenko. The reason for this is that Nosenko, a former e

f"’\:

AN

Before me this éliﬁL' day of May, 1976, deponent Harold .

+hat the statements made therein are true.

Weisberg has appeared and signed this affidavit, first having sworn

‘My commission expires Qq;% 31,1919

(Lvizs 0 \azzs

NZTARY PUSLIC IN AND FOR

_____ mmages 2zo AT
[N WA W TR ) ’_'J_—...\-._,_—‘

&i:i?;aiw ) oG .

|2
N
Y

g



FILED: 5-11-76 b

EXHIBIT J Civil Action 75-1448

PRESIDENTIAL COMMISSION
TO INVESTICATE THE ASSASSINATION
OF PRESIDENT EENNEDY

i

5 December 1953
National Archives
Washingtonm, D. C.

P.eportad and Transcribed by
QOakis Dyer
Reporter .
0f7ice of the United Statss Attornay
_ ¥Washington, D. Cy

i
i
g7




I s e i meme 08 4

i
1
:
H

PRESENT: + '

Chie? Justica Rarl Warren - Chairman
Ssnator Richard B. Rusasll

Sanator Johs Sherman Céopcr ,
Representative Hals Boggs ' %
Rapresentative Garaid.n. Pord :
Hf. Allsn ¥. Dulles

-¥Mr, Joan J. McCloy

dr, ¥icholas dsB., Katzenbach, Deputy Attorney
Cansral (Present from 10:00 AM to 11:22 AN,
: _appro:i:ately).

- " PLACR:

éonfersnca Room
National Archives

Yashington, D. C.

TINR:

Approximately 10:00 AX to 12:45 PN, 5 Dec 1963

- 53'___‘_'_'_ [

'
V'm-nmmww——r -

D gniuiusas IO o P : P o o '




5-11076

FILED:

Civil Action No.

75-1448

EXHIBIT K

P &FQIW
: / Z l" BLCheT
q' ! STCHE’!

D

L

OLUHLT

icd
( TOPBI"C[] PRV,
7oy - T,

-'_/. TOP SECIET __

L T0OP SECRLT

& TOP BECRET __
Y _TOP AGtun
V‘ TOP 5L, LIRS
‘/ TOP srcm"f
- XOP Sl

/7 TOPSICRET __

7{/‘2,/ /~_- o nrr'rm’r

ui@ﬂ

LD

i

2 [

‘.' ff

mw?;’

10 Zlnn 7,

70 Z‘»H:r/gnz,_, A

//a(f’.."‘/w ‘e ’?”7

L
YA’-— ol J”)
/o //’

\/,7 IJ’ L4 l}n

Ul w0 rr{u.‘ Yy

HHH'HHH’-

ql“'HHHIIHE-?

o f//u- =
(L Lo =tr

o

\xﬁ
o) ep ¢y

——

tb’l»u e

K
’L__..........

[ﬂ Hjl... L0 ”10‘/’ '//tn#_;_,,,r/_c,;___,__

9_,2___ gt
Bl bl L
”ft

LG /’“ 2 E ) s e D0

V) r«\‘#‘-ﬁ /)
e [/»u.,#‘: ot

il 'Tf“V~ ...z.a.’ "'/ Aff

.-“.._

/ /_gyl/d /ﬂ/WLM .v —

,a 'c’ 77"/ _ff/q__/__/ﬁ._:_;},
a y 1 0 #.4 r?ﬂn- f’/ﬁ_jd
7/ L..—'”LE.-A 20 ¢

£3d 7’/¢L‘/‘ gc’ k.77')'u /

——

.raJu-_ 4(,24

. . ' o e, ro-2
"', ADDREVITE mu.w ) Tmc e
" President's Commiesion on the
Assassination of Prealdent Kennedy
200 Maryland Avenue, N. E.
_Haghipgton, D, C. 20002
oF , ATTENTIQN: J. Lae Rankin
. ?‘:\TC’/ rVAL PP e Total Dativary Rec'd  Date l"uka( Shipped TOTAL Pageas Rate A“" Invelte
M Mo, cation  Aug  Roguested fuppad L) corics from _ga _ Actead (U qid., anrr Tams Rumbee
:/I(Jp Shliws ,C/zi-d o2 fl.(.{ /,s/ I 74//,/'7 et ”‘E v a0 G
’*/"‘”101!812911 Dnrdy .?’__——mzizzwv ]
A:_Z e TOP Dr&aws /Z’h {v 77, I u;‘ff 2 or Y i /0/3 |
3

-

4 P :: 2 ::I.-) : C‘i:——~—-———— ':
T

M\l g2 e
VL A7?‘ %-a Jrf/‘_,,-_/_ﬁ Zhon7rg o /uﬁ_/wmwe

: wseanF01 T

J—--A—u~ _211 l/
on c_l‘_\",l)/()

Nyl

Losapa. [ :hzé :
A
Acs|

s

f’\{) I,\B

. 30
3y

e

—

- ..ALZ?..,

f JQFQ
V(e )
——— 2T

Jf.zw |




FILED: 5-11-76 2

= - . - %
_ :
. #5 C C o
- . i
. . 5
A 1
§
,
t

EXHIBIT L Civil Action No. 75-1448

| Receipt [N0. 3001
- WARD & PAUL )

SHORTHAND REPORTERS
917 G STRIST, N, ¥.

WaswiHaToN, D. €., 20001
8295.42398
JZBBR L. WARD, JA, $ = © OrriciAL RaroNTIAS FOR
ALMA PAUL WICK . . L
. TRRS
WATHE.BIADO KL,

Date Jaruazy 22, 1955

copies of tranacript of proceedinga

Received from WARD & PAUL wina

President Ropnedw

before the President's Cocmdasiug og ths Assagsipation of 2%

in re T0? STCRET

held at Washington, D. Co ‘ on Jamiazy 21, 1984

$1 oZ 9 thxu #9 0o 9

1 also, E.aporta:'s notas, master shesats, carbon paper, wasta ' SR

.

To President’s Comnission on the Assassination
of Prasident Kennedy
200 Maryland Avs., M. E.

~Washington, D. C. 20002

ATTENTION:; J, Lea Rankin




s A iy =3 &
=22 =z
= = . v
iz
Receipt No. 3013
) WARD & PAUL
BHORTHAND REPORTIXIRS . ;
917 G STAGET, H. ¥, _ cod
© Wasamixevom. D. C,, 2000!
6320-4293
JLPak L. WAAD, JA, L] OrrICIAL RZrORTIRE-FOR
ALMA PAVL WICK ‘GNI)VIDIIOQAH COMMITTRIND
WAVYNHE BIAO? AL,
Date Formea=r 28 1987 :
T i
Received from WARD & PAUL WINZ copies of transcript of proceedmg'a

before PpPragidentls Cog—igalnn gn tha Angzasinatfon of Pyaaides> Xonnady

in' re 7O SFRERT

held a2t Washington, D. C. on Jxavary 27, 1954

Pl 02 9 th=u %9 of 9

algo, Ropoxtar’s notas, wmastar sheets, caxrboa papar and wasta,

A

TO_ prantisnrtn Comizzion on tha issasalzatiss

of President Remnady
200 Yorvyland Aveona VY, ¥,

Yrshipgton, D, C. 20002
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Receipt » 33 13\\
WARD & PAUL TCe_ »
SHORTHAND REPORTERS ' 75 "/"77
917 G SIRIST, N. W, .

Y/asHinaron, D. €,, 20001
8x3-4280

OrriciAL RzrOaTERe PO
£ONDAZS2IOMAL CONMIVTIRO

JEIBE L. WARD, JA.
ALMNA PAUL WICX
WAYMK DIADORML

Date M=y 20,1984
Received from WARD & PAUL .10 copies of transcript of proceedings

before Presldent’s Co—=lsalon on the Assaaslnaticn of Presilent Xemnecw

in re TOP SECREL == Maeting of tha Commission without witnesses
held at Washington, D. C. . on_ ¥sv 19, 1984
. c.ayiaa.é 1 02 10 thru # 10 o 10  Pagas 6500 tiz 6651

Also, Reporter’s notas (2 takas)
*  Master zheats
Carbon pspsazr
i Wasta

.To President's Cozlssion on tha Assasalpation
oL rreslident ~ennedy
200 Maryland Avenue, K. E.

Washington, D. C. 20002 ' By

Bolpased by

| vaall
v 2l o/zn'—‘lv;i:,_%u/\.

/
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EXHIBIT M " Ccivil Action No. 75-1448 -

& -.’/“ ) :
| p\_%‘*’“vg 6272
Hrited States Beparhrent of Justics _
UNITED STATES ATTORNEY

EasTey DISTRICT 0¥ LOTISIANM ) - .
NEZW ORLEANS 12X LOUISLaxa TOL3Q

April 20, 196k :
E E CERTIFIED MATL
RETURN RECEIPT REQUESTE

ATR MATL
Mr. Jesse Ward
Ward and Paul, Inc. .
917 "G" Street, H.W. e . ')
Washington, D. C. v
,:\;; 4 {c\& v
Dear Mr. Wexd: /{_ﬁ- 4O v ’<L| P
7 /

2 E:acloaed please find the dewsit*cms of
Edward Vo=‘bef Julian Evans, Charles Hall Steele, Jr.,
Charles Hall Steele, Sr., and Ch=xles Hurrett, telen be- ;
fore Mr. Albert E, Jenner of the President'’s Cor—ission ) {
on the Assassinstion of President Jobn F, Kennedy. Also :
‘ sttached is the statement of George S. Thomas Co. 20r the
' depositions taken by rerorter Rovart L. Lee. -

I have retained -in this oZfice the carbon
- coples of these derositions for inspection of the wit-
nesses or their counszl, In sccordance v"tb. F"'. J. Tee
Rankin's lettar of April 3, 196%. .

1.0/ eb United States Attorzey
Encl. E
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EXHIBIT N * civil Action No. 75-1448
: N
|} ) £
_ Receipt No. 2937
WARD & PAUL B catelett sl
SHORTHAND REPORTRERS ‘ T. S. 249(79)-
917 G STRZAT, N. Y. :
Wasminaron. D. €., 20001
- 923-4308
‘)ll'l L. WARD, JA, . OrriciAy, RerOaTias Fonm :
T ALMA PAUL WICH . coManEanIOnAL GOMMITTAEE
WAYRZ BIRDOALA ’ ;
Date Aoril 22, 1564
Received from WARD & PAUL 8 copies of transcript of proceedings

before FPresident’'s Commaissiea on the Assassinaiion of President Xenznedy

in re TO® SECRET -~ Deposition of: Julian Evans

held at WSSHEFESEXR, New Orleans on April 7, 195&

cogies#lefﬁt.hrué&of&

Harewlth original copy froa which coples wars mada ) Pages 1 thru 30

To President's Coz={ssion on tha Aasassination
Of Presicent henaedy :
—

200 Maryland Avenue, N. E. g
. By \

Washington, D, C. 20002
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Preface

Yhe testimony of the following witneasex is conrained in volume VIII: Edward
Frederick §. O'Sullivan, Mildred

voebel, William E. Wulf, Bennierita Smith,
<uwyer, Anne Boudreaux. Viola Peterman, Msrtle Evags, Juiian Evans. Philip ’
-.ugene Vinson, and Hiram Conway, who were associated with Lee Harves '
rawald In his youth; Lillian Murret, Marilyn Dorothea Murret. Charles Murret,
- »ha M. dMurret, and Edward Joha Pie, Jr.. whn were relatad to Oswald: John
arro, Dr. Renatus Hartogs, aod Evelyn Grace Strickman Siegel, who came {uto
ontact with Oswald while he was in New York during his vouth: Nelson Delzado.
.aniel Patrick Powers. John E. Donovan. Lt. Col. A. G. Folsom, Jr., Capt. Georg?
sonabedian, James Anthony Botelho, Donald Peter Camarats, Pecer Francis
.*onpor. Allen D. Graf. John Rene Heiadel, David Christie Murray, Jr., Paul
#dward Murphy, Henry J. Roussel. Jr.. Mack Osborne, Rickard Denris Call. ard
¥rwin Donald Lewis, who testifiad regarding Oswald's service in the Marine
‘orps; Martin Isaacs and Pauline Virginia Bates, who saw Oswald when he
~tarped from Russia: and Max E. Clark, George A. Bouhe, Anna N. Xeller,

* <iepa A. Hall, John Raymond Hall. Mrs. Frank H. Ray {Valentina); and Mr.

»ndd 3Mrs., Igor Viadimir Voshinin, who became =cquainted with Oswald and/er
-1x wife after thelr reurn to Texas in 1982
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I3
) 5
Myrtle Evans :
Julian Evans €8 ! ]
Philip Eugene Vinson.. K5 ! 4
Hiram Conway.......... 82 H
Lillian Muorret........... o1
Marilyn Dorothea MUITet. . .....vuueeeinneeineeeeianeeeeaneannnonn. . Tase
Charles Murret 180
188 g
5 123 : E 2
202 i
+
224
g 228
238 i
253 !
303
311 .
315
218 : :
817 i
T
318 {
319. !
Paul Edward Murphy 319 i
Henry J. Roussel, Iz 320 - ! H
Mack Osborne........ 321 : i
Richard Dennis Call.. 322
Erwin Donald Lewis .. Evsd N
dartin Isaacs........ .. 324
- Pauline Virginia Bates... 230
Aax B. Clark. coivssie s — 243
George A. Bouhe............... TR . 233
Anna N. Meller 379
Elona A Hallwoowovinm somennses 8oL
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" PRESENT:
Chief Justice Earl Warren - Chairman

Senator Richard B. Russell
Senator John Sherman Cooper
Rep;eseﬁtative Hale Boggs
Representative Gerald R. Ford

Mr, Allea V., Dulles

“¥r., John J. McClioy

1
. Associate Justice Stanley ¥, Reed

(Present tc administer oath)

¥Mr. J, Lee PRanlziin
(Gencral Coumsel of the Comﬂiss%on)

PLACE:

Conference Room
National Archives
Washington, D. C.

STUD: o S .

Apprexinately 2:00 Ph to 4:30 PN, 13

133

Dez 1953




CHAIRMAN: Gentlemen, the meeting is oﬁen. I have
brought Justice Reed over to administer our oath.
JUSTICE REED: Vould each of you hold up your right hanﬁ?
(At this point all members of the Commission stood and
raised their right hands,) . _
JUSTICE REED: I will supporf and‘dcfend the Constitution
of ﬁhe Unitead States against all'enemies foreign and domeétic and -
I will bear true faith of~a11egiancé to same. I take this obligafion
freely, without any mental reservatioﬁ or purpose of evasicn,. and -
i will well and faithfﬁlly discharge the dutiés of the office .which
I am about to enter; sc help you.God. . '
- (Chorus of "So help me God.")-
CHAIRMAN: Ve'll sign them, Stznley, and we'll send them
over to you, Thank you very much, Stanley{ .
(At this polnt, approximately 3:05 PX, Justice Reed léft

: i the conference room.) § e . : o

- . . , 2
CHAIRMAN: Gentlemen, I bave tried to make up a little 4%

agenda here, We have had to make it on the run because we have

been in 2 running operation here and we have been puiting things on
S Op

" as they come to us, Gentlemen, I want to say tihat Mr., Rankip was

able to accept our offer to become General Couasel of our Commission |

end he's been with me most of the time since our last meeting and |

we hove been irying to tend to the housekeeping_pzrt of tais thing.
so0 we will be 1in business, -

I have no report of the minutes of the pridr meetings as yet‘
becanse they have not yet been vwritten up. 1 have ashed che Atto:ney%
General to write them up asd send them to us and then we can have
tﬁém eporcved at a later date,

As rogerds Nuaber Three on the égeﬁda, we have Xound soze

guar®ers which, I think, you will find are mearly ideal Eor our
1
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purposes. They are located on tne fourtﬁ.fioor of this 1itt

[
+ @

Veterans of Foreign Wars building, just a block or two away Irom

here. The Govermaent has leased ten thousand square feet of space

in there. Thcy have some other people'in there but they vere a2ble

to move them ﬁo give us the entire fourth floor of the bLuilding,
ané if we should need more space they tell us that they can give -~
it to us on the floor below it, - It is é brand new building, It's
#s’clean as thistle and in all respects, I think, is adeguate. Ve
have a2 room oun the fourth floor that is large eﬁough for ourr
Comrission meetings, and if we need more space for nore -people ta
be in the room at ore time we can use the meetinz rooa oi the
Veterans of Toreign Wars, They use it very seldom and they_hgve
said we can use that, This will give you 21 i&ea of the size of
it. + wlll set uy to two hundred people, in addition to the

Commission, or we can divide it off iato three rooms. Sc I think

we have every facility that we need over there, Ye have office.

‘space for those whu are out of the city. Mr. Dulles and Hr, HeCloy.

”

7 think all told that they are about as nice guarters as we can

'get. Thney are close to everybody.

Ye pnly‘have one problen, Ve have 2 1itile nroblen of

pavking there., Senator, the parking lot of the new Semate building
iz @irectly across the street, énd I woncder if we can get a little

space Ifor some of our people. I'm.tolé you have a large lot thsre

is aot used.

SEN, RUSSFLL: I'm sure it can be arranged. If there is

P
no urusual numter i'm sure thzat can bz crranged. I'd lilre to know

how many spaces we'll nced,

e

CHAIRIFAN: We'll €incd out and let you know. The reason

@ no othner

R

it's asserntial for us to have some space 1S thzt Zhere

i
i
]
i
1




placés
the‘win

o'clock

o,
¢

. " ' .
around there possible for more parking space, and we're in

ter season, It gets dark now about fouf—thirty or five

, 2and I'm just afraid to have our women erployees moving

EN

around that part of our city in the dark. I don't even let them

go from

witaout

they get there to see thit there

sur building over to our parking lot, which is a block away

officers being stationed there to look in their cars when

had scme experiecuce,

all £im

{letre in husiness over there.

do it,

SEN, RUSSELL: I think we have 2 policeman on duty at

es.

is no one zround. I think you have

 CHAIRMAN: Yes. So, if you like, the offices are open.

If we have time, and you'd like to

I'd like to nave you go over and see it this afte;nooﬁ, at

the conclusion of tne meeting. ‘Are you in agreement that tk2 place

and everything is acceptable?

number?

REP, FCRD: I so move, if you want 2 ;esolntion=
SEN, RUSS=ZiL: I second it.
CEAIRMAN: Is theré any further discussion?
(Xo response.)
CHAIRHAQ: A1l in favor say "Aye"?
(Chorué 0f "Ayes. ') -
’ CHAIREAN: Concrary minded?
=" (Wo résponse.i '
CHAIRMAN: The "fyes" neve it.
PLP, ROGGS: TVhat's the address?

CHATRMAN: 200 lMaryland Avernue,

KED, BCGGS: That's right nea- the new Senate building.

CHATRUAN: ERight across the street frcm it,

XR, RANKIN: Do you want to give them the telenhone




- reporters from some of the reporting agencies.

CEAIRMAN: 961-3355, T ' J

MR, RANWKIN: Ve are going to have a switchbéard put in
so that we can take calls.

C -IRMANf Ve're in business.over there. Now,it's set up
with pew furniture for us., Ve have an office manager.' GSA sent
one to us, Ke's on duty this mornipg. We hawe an expert on files,
who we got from Hr; Grover, the archivist., Thnaese peoplé‘shouid‘
kncw the filing business about as well as anyone I'm told, and he
says.this is one of his véry best men. ¥r, Rankin is there with
his éecretary. And we .have an arrangement_méde vith GSA.S§IWe can -
borrow cur secretarial help, ' .

SEN.‘RUSSELL: Mr, Chief Justice, that brings to mind the
matter of the reporter. Will we utilize the Department of Justice

reporters all the way through or are we supposed to zet othcr

CHAIRMAN: ifr. Rankin and I were talking about that
tocay., We czme to the conclusion that re.would suggast to you
that we get a weporting ageﬁcy of our owvn,

SEN, RUSSELL: I think that would be highly #d6i$ah1e,
where we can, At least we won't be cfiticized for things that
cculd be brought in, as so.olten Lapnens, T

'SEF, COGBER: WFhat worries me is the Securitw,

CHATRYAN: There will be a man, BRBefore we get to th=z%
ﬁay we just finish this about the reporters. . Do ény of you know
rerorfirg systems which shouid be used? Aftér we got through

~

telkicg to Mr. Ratzeabach tuday he mentibned Some firm.v Perhéps

you would kuow it froum your'legislative comnittees, I con't krow.
MR, DULLES: 7Therc's a good ore in thz frmad Services.
SEN, RUSSELL: VWaré and Faui. We had tlem cduring the

MacArthuvr huariﬁg. They're very good, I'm not Irying to sell

-
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Jaﬁyone. Therce are two or three different ones up on the F[ill,
MR, RANEKIN: Scmeone recommencded the Alderson firm.,
CHAIRMAN: Do any of you know that firm? Suppose Serator,
you know these peonle, you have had a little more experience than
any of US, Suppose you‘let us know which one would be best to use.
SEN, RUSSELL: They all ﬁse practically the same system,”
if they're all cleared, OX course, our people have to have the
Qery'highest clearance over there.
» CEATRMAH: Who does your work over there?
" SEN. RUSEELL: I think it's Vard and Paul.
MR, DULLES: Tﬁat's faﬁiliar to ue. 7
SEN, RUSSELL: They have been doing it ever since the
Asxmed Services Committee was organized.
| CHATRMAM: Do any of the rest of.you know any repcrting
firmns? I don'f know =2 feporting firm in the city. Ny recommendi-

tion woulgn't be worth anything. Will you pe satisfied with thét

<

firm?

SEN.ARUSSELL: Yes, indeed. I know they're topfiight,
The Appropriatious Coumlttee has a different flrm.A 3 & tﬁink they're
practicaily 211 cleared. I know thislfirm'ié clezred. Ve have
sone of the most senéitive hearings on the Hill znd %here havé
been no leaks at éll. A
" OBATRMAN: Is it agreeable o the rest of you to take
the firm, whataver firm it is, that tThe Armed Services Commlittee
has? :

‘3RN, COOPER: I so ﬁove.

SCN, RUSSELL: i weculd srefer to have some stai get
s tonch witk ther and have them see Mr. Ramizin. If that is

agreezble I‘ll_ﬁell fheﬁ to get in touch with -, Pankin.;
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dHAIRMAH: Is that ngreeable with everyono? chy well,
that will be done, =nd Mr. Rankin, you ﬁave éﬁc power to act after 'E
you discuss it with Senator Russell. - ' B

So X thinL that is aboﬁt 2ll ve ﬁave on the housekeeéing
affairs. Cen you think of anything? - _

MR, RANKIN: The question was asked about security
clearance, ' _ ] |

SEN, COOPER: Files, for example.

CHAIRMAN: Yes? -

SEN, COOEER:‘ You- have tovéo in and:get-fhem, I supébse,
go dovn there and get_what you want to read arnd return'if. Yhat
about the security investigétion on whoever keeps7tﬁose files?

COAIRMAN: - Well;Aof course, we wouldn't have anyone in
there who doesn't have full clearance on tcp secret matters handling :
those files, Ve'll go through the Depaﬁtaent of Justice aﬁd GSA
on that, I'm hppefui fhgt we won't.have to havs any investigations

*made,.that we can borrew all of those people wkho have besen zlready
cleafed, so that it won’t take ény time to do it. I would think,
from what I've heard, that could be done, And then we have this
whole floor; as I'Qe told you, and GSA said they would have a guazd
or that floor twenty-four gours a day. So I think we're.iﬁ ﬁretty
good shape from that s%andpoint, John, Dces that answer your
question? '

‘ SEN. COUPER:. Yes.

MR, HC CLOY: Vhern you take those dociments cut, for
exaiple, they have a regular procedure, I wish the} would do that,
In my cfiice they senl up somebody and they prescribed the type
safe to have and vhere it skould be located, ard maybe you-want i3

do the same thiug.

.




YR, DULLES: I have a safe'that mects the gqualifications, |
I don't bave & guard., I don't think that’'s necessary, [
CHAIRHAN: I suppose we all have safes, most 6f ﬁs that
are in the Govermment service,
SEN, RUSSELL: I only have e file safe. The only tﬁing
I have is a guard on duty., He's on duty twenty-four hours a day;_
I Qon't intend to keep out arything that is essential, »
SEN, COOPER: For those of us that ars here it is rather
simple, Ve can go to these offices, take anything oﬁt, and'return
it. - |
MR, HC CﬂOY:‘ Thé& haéé an FBI uult up there in New York
that keeps a very close check. Lots of fimcs they fake them back
at the end of the day and put thez= in thelir owa safe,
ER, RANKIH: Ve can arrange to have a locked £ile cabinst
in the office qu you and Hr. Dulles, becaLsé you zsked for
offices Lsre, and w2 can arranga with the FBI to check out any

security.

MR, MC CLOY: That office doesn't have to be too Zormal.. . Z
Just 2 place to sit dowa. : |
" MR, DULLES: A sepsrate office isn't necessary, I hava
an office here in my house,
CEAIRMAIN: Very well.
i, DULLES: I think thet people that are in charge of
the files should have Top Secret clearancs.

CHATRMAW: Yes, We won't deal witk anything less tkan

_that, ' ‘ : e .

¥R, RANKIN: 4nd for ary of the members of the Congrezss
we have 2 place over there where they can exomine things,
uR, bULLES: ¥hat e&re you goirz to do about stenographic

help?

i




We just pot today one copy of the State Depwriment report, and

\

CHAIRMAR: Ve hope to borrow all of tkat from secretarial
help that has been cleared. It will emable s o Sher zight A5
business; I have been given assurances that we would be able to
get secretariés, without question, from the Department of Defense.

SEN, RUSSELL: I have omne suggestion, If you. can, get

good ones.

MR, DULLES: T was trying to get you orne from the CIA,"éne

whe had been in the CIA but who had to leave for maternity reasomns.
I think I-can get ome very guickly, . 4 7
CYAIRMAN: TWell, I would think, Mo, Rankin, ydu can

confer with Mr. Dulles if you have any difficulty getting them
from one of the depariments here. Put I hope ve doﬁ't‘have to go
out into the open mafketAand employ anybody. Thét T don't want
to do. 1 think it can be arranged without.that.
HR; DULLES: We'li probably have to pay these, won't we?
MR, RANKIN: Te hope they'll be glven to us.
¥R, DULLES: At least somebody else. I don't knmow.
SEH, FORﬁ: it might jeopardize this continuity 9f
employmert or service,vﬁllen.
CHATRMAN: It might.
HR, DULLES:- That's true. _
CHATREAN: ASo T would be inclinped to try to borrow them )
and we'll see,if it creates any problem we'll come ﬁack to dis-
cussiﬁg some cther way. -

.Gentlamen, you all have, I am sure, -2 cépy of the FBI report,
welre 2&king them, of course, to make other copies and send o CODY
té.eadh membef of the Commission. That.was just harnded toc Hr,

-

Rarnkin shortliy beiore noon Toaay.
y 3
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MR. DULLES: They'll be delivered to Mr, Rankin. Will
they be held in the office for us? My copy of the FBI report got
+o me all right but I was surprised.,fit got there in 2 big box
‘and I thought it was some more of my boois. I shoved it aside and
I didn’'t have it under any security at all,

MR, MC CLOY: The FBI I thouﬂht was very particular in .
giving it to me. They delivered it imn person.

MR, DULLES: If they’'re all deiiveréd to yéu then we can
pick it vp from you. :

MR, RANKIN: (HNods head. ) _ o

7 CHAIRYMAN: ‘e have been told that Mr.‘Rankih has been
notified by theiSecret Service that they'll perhaps hive their
repbrt irn before the end of the week. TﬁeVCIA'said that it has
no big report to make but it has some\commun;cations that itvwants_
to present to us and it wili do so when HMr, Rankin tells them we're

- ready for it.

MR, DULLESi They have not seen the annexes to the FBI

repbrt. They ‘Go not have those., Their report could only be of
value, in my opiaion, unless they have scmething extraneous, after
they have seen tne FBI repo=t.

MR, MC CLOY: But fhey do have something that is

extrauneous,

~"XR, DULLES: That we ought.to get.
CHAIRMAN: Yes. ‘They have the trip down to Mexico,'for
oue th*pg, I know, Vhe'e he went to the Cuban Emoassy duwn there,

and p3<“_olv soane othe: areucy, So vaatev=r onzss th°re ‘are Lhat

)
-

come in to plzy we'll sce thzat there are COpies_made for all of

you;, ;=4 I think we also ought *o make 2 formal recoanendation

of the Texas peop.e to.sénd us their reports. I Lad proposed to

0w
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/talk to the Attorney General this afterncon, after our neeting,
and invite him and his attorney, a manyby the nome of Javorski,
who bears an excellent reputation in'n;s State for all purposes,
and ask him to come down here and visit with us tomorrow and talk
about thke matter of liaison between the State of Texas and our ,%
Commlssion. From what I have learned from the Attorney General »
and from Mr, Jaworski I am satisfied that it will be forthcoming,
we can do business with them on a very fine plane.
SEN: RUSSELL: Do you intend to ask aboutxtheipolice

force or just go tlirough the FEI?

. CHAIRMAN: I have hopedA Senator, that we might be able,
as far as Texas 1s concerned, to deal with the A,uorney General of
the State but, as you know, you're dealing with people wha depend

|
uPon Telationships between them, of which I'm not certaip, znd I

felt it would be better if we could deal direct tly with the Atterney

General of the State and get everything from hkim, s s e Tt

e . SEN, RUSHELL: I ngree with that but I think it would

be weil for us to know if there are any independsnt files given
by the State Police independent from that as keot by the Dalias
Department of Police. ‘ .
CHAIRMAN: We'll ckeck that, Semator. If it is your
esire we'll ask ali of those agencies;
SEN, RUSSELL: I think vou're exactly Tight in going
through the Attorney General.>

REP, BOGGS: In conrection with this matter, prior to

) your a~rival fbls afternoon, some of us ingunired info rially if

‘there 7as aay security vith re5pect to AMrs. Oswald. . She's a

Russia. citizen.. She might Just take off and lsave,

MR, DULLES: 7 was rather worried about That, She’s

)<
W
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: : o . :
been in touch with the Embassy, that we know, and of course she

right just take off and go fo Mexico. ;
CHAIRLAN: The only thirg tﬁﬁt I heard was that the
Secret Service took her into protective custod} so that nothing
would hzppen to her. ¥ow, what they ﬁgve done since that time I
don't ¥now, They were afraid that something might happen to her,
.as happened to her husband, so they took her to some unknowﬁ placé;
I think. .
' REP. FORD: Tt would be another bad flavor, T think. -
CRATRUAN: You'ke exactly Fight,. -
MR, MC CLOY: There's another wonarn here that intrigues
‘me aund that is Mrs, Paine.

MR, DULLES: And her husband, too. ‘T understand there's
2 report on that.

ASBN, RUSSELL: There's nothing absolutely normal zbout
any phase of it.

CEAIRMAYN: Vell, gentlemen, to be very frank about it, -

"I have read that reéort two or three times and I have not seen
2nything in there &et that has not been in the press
7 SEN. RUS§ELL: I couldn't agree with that moré. I have
read it through once very éaréfully, an&vl went throughiit-again
2t ﬁlaces T had meziXed, and praétically everything in there has
ccme out -ia the press at one time or_anbfher, a bit here and a bit
there. - - » ‘ - _ -
' m, DULLES: Some of the details of the amnexes are not
:iﬁ the oress, . . s - . . : L
SEN, RUSSELL: That's'true.
: HR; DYLIES: I wicsh we could get from the. FBI more - ‘%
readable aﬁngxés. There‘are three,-four, or five annexes fhere :

ard I thiak th=2y ought to assume the responsibility of wriiing them

-1l
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So we can rcad them,

REP., FORD: I agree with you. I've had a tecrrible time
trying to read some of the notesrof Oswald and I think that, as a
convenience to us, it would ﬁe very helpful if it was typewritten
u§ so tnot 1t would be very readable,

MR, DULLZS: His handﬁriting is very hard to dicipker,
They do a better job of diciphering the handwritirg than we do, ;

MR, MC CLOY: I think that:you’vevgot to bear in mind . .
that they were under pressure to get this toAus, and this pnly
purports to be.a suxmary. The grammar ié bad and you can sae they
did not polish it all up., It does.leave yo'1 somz .loopnoles in this
thing but I think'you have to realize they put this thiung together
very fast, .

. RED, EOGGS: fhere’s nothirg in theré about Govefnor:
Connally, Co ‘ e B
) CHAIRMAW: ToO. ) '

SIEN, COOPIR:’ And whether or not they fouad any bullets
in him, '

‘MR, MC CIOY: This bullet business ieaves me confused,

CHAIRMAW: It's to%ally inconclusive,

SEN, RUSSELL: They couicn't find whers one bullet came
out that struck the Presideat and yet they found z bullet in the
stretcher. ‘ .
. MR, MC CLO?: I thinﬁ you 6ﬁght to hzve tha autopsy
cocuments,

P CIAIRIAN: 3y 211 neans we oﬁght to have the medical

-
-4 )

reports., Ve oughif to have them as part of this docume at here
because vaey pight play 2 very imrortant part io it.

MR. MC CLOY: I unde:stand tlhere nreAtwo. I ma} be wrong
abcut this,'but.there's a.repcrt in Dallas by the surgeors who

12
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= FILED: 5-11-76 -

EXHIBIT R Civil Action Mo. 75-1448

JASDIATS FELZASZ T s NOVELZER 20, 1982
3

GIfico of tho Wblto lisuso Provy Scerulary

e mmm e A e — e — — — e —————————————— R -
TIE WIlITS 10USZ
EXECUTIVE CRDIR
}0, 11130 )
APPOINTING A CCIIISSICGH TO R2PORT URSH TIZ
ASSASSINATION CF PEZSIDINT JOIi P, EENNZDY
Pursuant to the auttority vestod in mo a3 Presideat of tio United . % .
states, I Eorody appolat a Co=aissloa tc ascortaln, cvalualo and report :
upoa the facts reclatiag to tho assassination of the lato Irasideat Joma P.
Xennedy and tbe subsogueat vioicas desth cf the =aa charped with tZa
pssassization, TRI C3==133i0a shall coasis: of— E . ?

The Chiof Justice of tia Uaitod Stalos, Chairman;

Senator Richard B, Russell; 3
Sonator Jokn Shor=an cooycr;.

Coagrossaan Hale Boggs;

Congresszan Gerald R, Ford;

® Tho Ronorablo Allea ¥, Dullos;

Tho Hoporable Joka J. McCloz.

_Tho purposos of the Co=ission aro to exazizno the evidenze
davelopod by the Federzl Burvau of Investigation and azy s22izfonal
evidenco that cay hercaliter o 14zht or bo uncovercd by federal

.or state authorities; to mako such further iavestigasica as tho Cozzis-

sion finds desirablo; to evaluaza all tho Zacts and cir 205 sure
roundling suck assassization, iccluding tae sudscqueat i ddatk of

h 5 the pan chargeZ witlk ths assassination, end to report o oo fis Iizdiags z
and ‘conclusions. - z

The Cormissicn is empozored to prescride 3ts ovn proceduTes
224 to eaploy such assistaats as it dsems nacessary. 5

Necesscry cxpeasas of the Co=mission may be paid Iroa the -
"E-crgency Fund for tke Presidaat’,

All Executivo dopart=eats a=d agencies are dirscted: o Zumnish o ) <
ths Co=issioa with such facilitics, sarvices and cooperatiox as it 2
ray request iroa tize to tine,

. ; - LYMDON B, JORNSON o . s

TS WHITE EOUS3,

Yovesber 29, 1953, . L.
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