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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 

HAROLD WEISBERG, 5 

Plaintiff-Appellant, 

No. 77-1831 

GENERAL SERVICES ADMINISTRATION, 

Defendant-Appellee 

CERTIFICATE REQUIRED BY RULE 8(c) OF THE GENERAL 

RULES OF THE UNITED STATES COURT OF APPEALS FOR 

pe OF COLUMIBA CIRCUIT 

The undersigned, counsel of record ; tee Harold Weisberg, certi- 

fies that the following listed parties appeared below: Harold 

Weisberg; the General Services Administration. There were no amici. 

The Central Intelligence Agency, a nonparty of whom plaintiff 

sought discovery, appeared at certain conferences and hearings. 

These representations are made in order that Judges of this 

Court, inter alia, may evaluate possible disqualification or recusal. 

(, DAAt td X. ete € 
JAMES 4H. LESAR 
Attorney of Record 

For Harold Weisberg
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BRIEF. FOR PLAINTIFF-APPELLAN?T 

  

STATEMENT OF ISSUES 

1. Are Warren Commission transcripts allegedly withheld 

under 50 U.S.C. §403(d) (3) to protect the unauthorized disclosure 

of "intelligence sources and methods" exempt from disclosure under 

5 U.S.C. §552(b) (3) where they are not properly classified pursuant 

to Executive order?



  

2. Was plaintiff denied discovery essential to effective 

adversarial testing of agency claim that Warren Commission tran- 

scripts are exempt from disclosure where district court refused - 

to allow plaintiff to take tape-recorded depositions of relevant 

wiinessas, then reneged on promise to hold trial on the issues 

if discovery in the form of interrogatories addressed to non- 

party proved inadequate? 

3. Did district court commit error in refusing to inspect 

purportedly classified Warren Commission transcripts in camera 

where plaintiff challanged agency's good faith and record showed 

‘that in a previous suit for another Warren Commission transcript 

agency had fraudulently claimted it was exempt under 5 U.S.C. 

§552(b)(1)2 | 

4. Does 5 U.S.C. §552(b) (5) apply to the executive session 

transcript of a defunct presidential commission, particularly 

where other of the commission's transcripts have been made public 

even though they contain discussions of policy matters. 

5. Was district court required to determine whether agency 

had abused its discretion in not considering Attorney General's 

guidelines for review of access restrictions on Warren Commission 

records?



  

REFERENCES TO PARTIES AND RULINGS 

On March 10, 1977 United States District Judge Aubrey E. 

Robinson, dx. issued an order granting summaxy judgment to the 

General Services Administration on the grounds that the January © 

21 and June 23, 1964, Warren Commission executive session tran- 

scripts were protected from disclosure under 5 U.S.C. §552(b) 

(3), while the May 19, 1964 transcript was exempt under 5 U.S.C. 

§552(b) (5). (JA 344) By order dated June 7, 1977, Judge Robinson 

amended this order -to include additional findings. (JA 376) 

Apart from these two brief orders there are some remarks 

made at the two status calls held on May..5, 1976 -and March 4, 1977 

which suggest that the summary judgment award may have been based 

on the court's decision that tt could not afford the time and ef- 

fort required to cope with the obstructionism of the Central Intel- 

ligence Agency and its foil, the General Services Administration, 

and thus would simply pass the buck. See, for example, the court's 

concluding remarks at the final status aad on March 4, 1977: "LT 

understand your problem. I will wrap it up and you can get it to 

the Court of Appeals as fast as you can, because that's where it's 

ultimately going to be decided." (JA 333) Compare with other re- 

marks made by the court at the May 5, 1976 hearing (JA 189-196) 

and at the March 4, 1977 hearing (JA 314, 328-329, 332). 

Judge Robinson also made a verbal ruling at the May 5, 

1976 hearing that plaintiff would not be allowed to take depositions
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of velevent witnesses by tape-recording them but would instead 

have to proceed on discovery by addressing interrogatories to a 

nonparty, the Central Intelligence Agency, under whose authority 

two of the transcripts were purportedly classified. (JA 192-195) 

He promised, however, that if the record presented factual issues 

which had not been adequately resovelived by this form of dis- Y 

covery, the relevant witnesses would be called to testify ata 

trial. (JA 195) 

STATUTES OF REGULATIONS 

The pertinent parts of statutes and regulations involved 

in this case are quoted below: 

The Freedom of Information Act, 5 U.S.C. §552, provides: 

(a) (3) . . . each agency, upon any request 

for records which (A) reasonably describes such 

records, and (B) is made in accordance with pub- 

lished rules stating the time, place, fees (if 

any), and procedures to be followed, shall make 

the records promptly available to any person. 

(a) (4) (B) On complaint, the district court of 

the United States in the district in which the 

complainant resides, or has his principal place 

of business, or in which the agency records are 

situated, or in the District of Columbia, has 

jurisdiction to enjoin the agency from withhold- 

ing agency records and to order the production of 

any agency records improperly withheld from the 

complainant. In such a case the court shall de- 

termine the matter de novo, and may examine the 

contents of such agency records in camera to de- 

termine whether such records or any part thereof 

shall be withheld under any of the exemptions set 

forth in subsection (b) of this section, and the 

burden is on the agency to sustain its actions.



  

  

(b) This section does not apply to matters 
that are-- 

(1) (A) specifically authorized under cri- 
teria.established by an Executive order to be 
kept secret in the interest of national de- 
fense or foreign policy and (B) are in fact 
properly classified pursuant to such Executive 
order; 

(3) specifically exempted from disclosure 
by statute (other than section 552b of this 
title) provided that such statute (A) requires 
that the matters be withheld from the public 
in such a manner as to leave no discretion on 
the issue, or (B) establishes particular cri- 
teria for withholding or refers to particular 
types of matters to be withheld; 

(5) inter-agency or intra-agency memorandums 
or letters which would not be available by law 
to a party other than an agency in litigation 
with the agency; 

(6) personnel and medical files and similar 

files the disclosure of which would constitute 
a clearly unwarranted invasion of personal pri- 
.vacy; 

(7) investigatory records compiled for law 
enforcement purposes, but only to the extent that 

the production of such records would (A) inter- 

fere with enforcement proceedings, (B) deprive a 
person of a right to a fair trial or an impartial 
adjudication, (C) constitute an unwarranted in- 
vasion of personal privacy, (D) disclose the 
identity of a confidential source and, in the case 
of a record compiled by a criminal law enforcement 
authority in the course of a criminal investigation, 
or by an agency conducting a lawful national se- 
curity intelligence investigation, confidential in- 
formation furnished only by the confidential source, 
(E) disclose investigative techniques and procedures, 
or (F) endanger the life or physical safety of law 

enforcement personnel.



  

50 U.S.C. §403(d) (3) provides: 

[t]hat the Director of Central Intelligence 
shall be responsible for protecting intelli- 
gence sources and methods from unauthorized 
disclosure. 
eS oe 

Executive Order 10501 provides in part: 

Section 1. Classification Categories. - 
Official information which requires protec- 
tion in the interest of national defense 
shall be limited to three categories of clas- 
sification, which in descending order of im- 
portance shall carry one of the following 
designations: Top Secret, Secret, or Confi- 
dential. No other designation shall be used 
to classify defense information, including 

military information, as requiring protection 
in the interests of national defense, except 

as expressly provided by statute. These cate- 
gories are defined as follows: 

  

(a) Top Secret. Except as may be express- 
ly provided by statute, the use of the classi- 
fication Top Secret shall be authorized, by 
appropriate authority, only for defense infor- 
mation or material which requires the highest 
degree of protection. The Top Secret classi- 

’ fication shall be applied only to that informa- 
tion or material the defense aspect of which 
is paramount, and the unauthorized disclosure 
of which could result in exceptionally grave 
damage to the Nation such as leading to a defi- 
nite break in diplomatic relations affecting 
the defense of the United States, an armed at- 

tack against the United States or its allies, a 
war, or the compromise of military or defense 
plans, or intelligence operations, or scientific 

or technological developments vital to the na- 
tional defense. 

(b):. Secret. Except as may be expressly 

provided by statute, the use of the classifi- 
cation Secret shall be authorized, by appropri- 
ate authority, only for defense information or
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Material the unauthorized disclosure of which 
could result in serious damage to the Nation, 
such as by jeopardizing the international re- 
lations of the United States, endangering the 
effectiveness of a program or policy of vital 
importance to the national defense, or compro- 
mizing important military or defense plans, 
scientific or technological developments im- 
portant to the national defense, or informa- 

_tion revealing important intelligence opera- 
tions. 

(c) Confidential. Except as may be ex-_ 
pressly provided by statute, the use of the 
Classification Confidential shall be authorized, 
by appropriate authority, only for defense in- 
formation or material the unauthorized disclo- 
sure of which could be prejudicial to the de- 
fense interests of the nation.. 

Sec. 2. Limitation of Authority to Classify. 
The Authority to classify defense information 
or material under this order shall. be. limited in 
the departments and agencies of the executive 
branch as hereinafter specified. Departments 
and agencies subject to the specified limitations 
shall be designated by the President. 

  

(a) In those departments and agencies having 
no direct responsibility for national defense 
there shall be no authority for original classi- 
fication of information or material under this 
order. , 

Sec. 3. Classification. * * * * 

(a)- Documents in General. Documents shall 

be classified according to their own content and 
not necessarily according to their relationship 
to other documents. References to classified ma- 

terial which do not revedéal classified defense 
information shall not be’ classified. 

  

Sec. 4. Declassification, 
‘ * 

Downgrading, or 

Upgrading. * * * * * * 

(a) Automatic changes. To the fullest extent 
practicable, the classifying authority shall indi-. 
cate on the material (except telegrams) at the 
time of original classification that after a speci- 
fied event or date, or upon the removal of. classi- 
fied enclosures, the material will be downgrade or 
or declassified.



  

  

Sec. 5. Marking of Classified Material. 
* * * *& * * * eS 

  

(i) Material Furnished Persons not in the 
Executive Branch of Government. When classified 
material affecting the national defense is fur- 
nished authorized persons, in or out of Federal / 
service, other than those in the executive 
branch, the following notation, in addition to 
the assigned classification marking, shall when- 
ever practicable be placed on the material, on 
its container, or on the written notification 
of its assigned classification: 

  

  

This material contains information affecting 
the national defense of the United States within 
the meaning of the espionage laws, Title 18, U.S.C., 

Secs. 793 and 794, the transmission or revelation 
of which in any manner to an unauthorized person 

is prohibited by law. 

Sec. 6. Custody and Safekeeping. * * * 
  

(g) Loss or Subjection to Compromise. Any } 
person in the executive branch who has knowledge 
of the loss or possible subjection to compromise 
of classified defense information shall promptly 
report the circumstances to a designated official 
of his agency, and the latter shall take appropri- 
ate action forthwith, including advice to the 
originating department or agency. 

    

, Executive Sede 10901 amended Sec: :2(c) of Executive Order 

10501 in deleinent part as follows: 

(c) Any agency or unit of the executive 
branch not named: herein, and any such agency or.” 
unit which may be established hereafter, shall 
be deemed not to have authority for original 
classification of information or material under 
this order, except as such authority may be spe- 
cifically conferred upon any such agency or unit 
hereafter. 

Executive Order 10964 amended Sec. 4 of Executive Order 

10501 in pertinent part by deleting paragraphs (a), (e), (9g), 

(h), and (i) and inserting the following:



  

(a) Automatic changes. In order to in- 
sure uniform procedures for automatic changes, 

heads of departments and agencies having autho- 
rity for original classification of information 
or material, as set forth in. section 2, shall 
categorize such classified information or ma- 
terial into the following groups: 

(1) Group 1. Information or material 
originated by foreign governments or interna- 
tional organizations and over which the United 
States Government has no jurisdiction, informa- 
tion or material provided for by stattues such 
as the Atomic Energy Act, and information or 
material requiring special handling, such as 
intelligence and cryptography. This information 
and material is excluded from automatic down- 
grading or declassification. 

(2) Group 2. Extremely sensitive informa- 
tion or material which the head of the agency 
or his designees exempt, on an individual basis, 

from automatic downgrading and declassification. 

(3) Group 3. Information or material which 
warrants some degree of classification for an’ 
indefinite period. Such information or material 
shall become automatically-downgraded at 12-year 
intervals until the lowes classification is 
reached, but shall not become automatically de- 
classified. 

  

(4) Group 4. Information or material which 

does not qualify for, or is not assigned to, one 

of the first three groups. Such information or 
material shall become automatically downgraded 
at three-year intervals until the lowest classi- 
fication is reached, and shall be automatically 
declassified twelve years after date of issuance. 

To the fullest extent praticable, the classi- 

fying authority shall indicate on the information 
or material at the time of original classification 
if it can be downgraded or declassified at an 
earlier date, or if it can be downgraded or de- 
classified after a specified event, or upon the 
removal of classified attachments or enclosures. 
The heads, or their designees, of departments and 

agencies in possession of defense information or 
material classified pursuant to this order,.-but
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not bearing markings for automatic. downgrading 
or declassification, are hereby authorized to 

mark or designate for automatic downgrading. or 
declassification such information or. material - 
in accordance with the rules or regulations 
established by the department or agency that 
originally classified such information or ma- 
terials. 

Executive Order 11652, promulgated March 10, 1972, reads 

in pertinent part as follows: 

Section 1. Security Classification Cate- 
gories. Official information or material which 
requires protection against unauthorized disclo- 
sure in the interest of the national defense or 
foreign relations of the United States (herein- 
after collectively termed "national security") 
shall be classified in one of there categories, 

namely "Top Secret," "Secret," or "Confidential," 
depending upon the degree of its significance to 
national security. No other categories shall be 
used to identify official information or material 
as requiring protection in the interest of na- 
tional security, except as otherwise expressly 
provided by statute. These classification cate- 
gories are defined as follows: 

  

(A) "Top Secret." "Top Secret" refers to 
that national security. information or material 
which requires the highest degree of protection. 
The test for assigning "Top Secret" classifica- 
tion shall be whether its unauthorized disclo- 
sure could reasonably be expected to cause ex- 

ceptionallly grave damage to the national secur- 

ity. Examples of “exceptionally grave damage" 
include armed hostilities against the United 

States or its allies; disruption of foreing re- 

lations vitally affecting the national security; 
the compromise of vital national defense plans 

or complex cryptologic and communications sys- 

tems; the revelation of sensitive intelligence 

operations; and the disclosure of scientific or 

technological developments vital to national se- 

curity. This classification shall be used with 

utmost restraint. 

(B) "Secret." "Secret" refers to that na- 

tional security information or material which 

requires a substantial degree of protection. 

The test for assigning "Secret" classification
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shall be whether its unathorized disclosure 
could resonably be expected to cause serious 
damage to the national security. Examples of 
"serious damage" include disruption of foreign 
relations significantly affecting the national 
security; significant impairment of a program 
or policy directly related to the national se- 
curity; revelation of significant military 
plans or intelligence operations; and compro- 
mise of significant scientific or technological 
‘developments relating to national security. 
The classification "Secret" shall be sparingly 
used. 

(C) "Confidential." "Confidential refers 
to that national security information or ma- 
terial which requires protection. The test for 
assigning "Confidential" classification shall 
be whether its unauthorized disclosure could 
reasonably be expected to cause damage to the 
national security. : 

The Attorney General's "Guidelines For Review of Materials 

Submitted to the President's Commission on the Assassination of 

President Kennedy," as: revised by the Attorney General in 1975, 

with language added by the revision in italics,. read as follows: 

1. Statutory requirements prohibiting dis- 
_ closure should be observed. 

2. Security. classifications should be re- 

spected, but the agency responsible for the 

Classification should carefully re-evaluate the 

contents of each classified document and deter- 

mine whether the classification can, consistent- 

ly with the national security, be eliminated or me 

downgraded. See Attorney General's Memorandum. 

on 1974 Amendments, pp. 1-4. 

3. Unclassified material which has not al- 

ready been disclosed in another form should be 

made available to the public on a regular basis 

or upon request under the Freedom of Information 

Act unless such material is exempt under the Act 

and its disclosure-— 

(A) Would be detrimental to the administra- 

tion and enforcement of the laws and regulations 

of the United States and its agencies;
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(B) Might reveal the identity of confi- / 
dential sources of information and impede or 
jeopardize future investigations by precluding 
or limiting the use of the same or similar 
sources hereafter; 

(C) Would be a source of embarrassment EES] 
to innocent persons, who are the subject, ‘a 
source, or apparent source of the material in 
question, because it contains gossip and rumor 
or details of a personal nature having no sig- 
nificant connection with the assassination of 
the President. 

Whenever one of the above reasons for non- 
disclosure may apply, your department should, 
in determining whether or not to authorize dis- 
closure, weigh that - reason against the over- 
viding policy of the Executive Branch favoring 
the fullest possible disclosure. 

Unless sooner released to the public, classi- 
fied and unclassified material which is not now 
made available to the public shall, as a mini- 
mum, be reiveiwed by the agency concerned five 
years and ten years after the initial examina- 
tion has been completed, and in addition must 
be reviewed whenever necessary y to the prompt and 
proper processing of a Freedom of Informaton re- 
quest. The criteria applied in the initial exam- 
ination, outlined above, should be applied to de- 
termine whether changed circumstances will permit 
further disclosure. Similar reviews should be 
undertaken at ten-year intervals until all mate- 
rials are opened for legitimate research. purposes. . 
The Archivist of the United :States will arrange 
for such review at the appropriate time. Whenever 
possible provision should be made for the auto- 
matic declassification of classified material which 
cannot be declassified at this time. 

 


