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HAROLD WEISBERG, 

Plaintiff, 

Civil Action No. 75-1448 

GENERAL SERVICES ADMINIS-— 

TRATION, 

Defendant 
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PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

WITH RESPECT TO MAY 19, 1964, WARREN 
COMMISSION EXECUTIVE SESSION TRANSCRIPT 

Comes now the plaintiff, by and through his attorney, and 

moves the Court for summary judgment in his favor with respect to 

the disclosure of the May 19, 1964, Warren Commission executive 

session transcript, on the ground that there are no genuine issues 

as to any material fact and plaintiff is entitled to judgment as a 

matter of law. Rule 56, Federal Rules of Civil Procedure. 

In support of his motion, plaintiff submits herewith a state- 

ment of material facts as to which there is no genuine issue, an 

affidavit (Plaintiff's Exhibit 1) and its attachments. 

Respectfully submitted, 

on 
UAMES HIRAM LESAR , 
1231 Fourth Street, S. W. 

Washington, D. C. 20024 

Attorney for Plaintiff  



  

  

CERTIFICATE OF SERVICE 

I hereby certify that I have this / gf day of October, 

1976, mailed a copy of Plaintiff's Motion for Summary Judgment With 

Respect to January 21, 1964, Warren Commission Executive Session 

Transcript to Assistant United States Attorney Michael J. Ryan, 

Room 3421, United States Courthouse, Washington, D. C. 20001. 

        

  

— 

AMES HIRAM LESA 
1231 Fourth Street, S. W. 

Washington, D. C. 20024 

Attorney for Plaintiff 
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STATEMENT OF MATERIAL FACTS AS TO 

WHICH THERE IS NO GENUINE ISSUE 

In support of his motion for summary judgment with respect to 

the May 19, 1964, Warren Commission executive session transcript, 

and in conformity with Local Rule 1-9(h), plaintiff submits here- 

with a statement of material facts as to which he contends there is 

no genuine issue: 

1. On March 12, 1975, plaintiff made a request under the 

Freedom of Information Act, 5 U.S.C. §552, for disclosure of the 

May 19, 1964, Warren Commission executive session transcript. 

2. On April 4, 1975, Assistant Archivist Edward G. Campbell 

deniéd plaintiff's request for disclosure of the May 19 transcript. 

3. On April 15, 1975, plaintiff appealed this denial to the 

Deputy Archivist, Dr. James O'Neill. 

4. By letter dated May 22, 1975, ‘the Deputy Archivist upheld 

the refusal to disclose the May 19 transcript. 

5. On September 4, 1975, plaintiff filed suit under the Free- 

dom of Information Act for disclosure of the May 19, 1964, Warren 

Commission executive session transcript.  



    

6. The defendant maintains that the May 19 transcript is 

exempt from disclosure under the provisions of 5 U.S.C. §552(b) (5) 

and (b) (6). 

7. The affidavit of James Hiram Lesar and its attachments 

show that the essential facts and subsistence of the May 19 tran- 

script are already matters of public knowledge. 

Aves. eaar 
JAMES’H. LESAR 
1231 Fourth Street, S. W. 

Washington, D. C. 20024 

Attorney for Plaintiff 
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HAROLD WEISBERG, 

Plaintiff, 

Civil Action No. 75-1448 

GENERAL SERVICES ADMINIS- 

TRATION, 

Defendant 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Defendant continues to suppress the May 19, 1964, Warren Com- 

mission executive session transcript under the claim that it is pro7 

tected from disclosure by Exemptions 5 and 6 to the Freedom of In- 

formation Act. Exemption 5 exempts from disclosure "inter-agency 

or intra-agency memoranda or letters which would not be available 

by law to a party other than an agency in litigation with the 

agency." In construing Exemption 5 in Environmental Protection 

Agency v. Mink, 410, U.S. 73, 89 (1973), the Supreme Court drew a 

distinction between "materials reflecting deliberative or policy- 

making processes on the one hand, and purely factual, investigative 

matters on the other." The former are protected by the exemption, 

the latter are not. 

In support of defendant's claim to Exemption 5, the October 

6, 1975, affidavit of Dr. James B. Rhoads characterizes the three 

transcripts which are the subject of this lawsuit as follows: 

These transcripts are the written record 
of the times when the Commission members 
met to express their individual ideas, 

opinions, conclusions and recommendations    



to the other members. The subject matter 
of the meetings included the Commission's 

methods of gathering evidence, the person- 

nel of the Commission staff, the Commis- 

sion's goals and public image, as well as 
a discussion of the evidence before the Com- 
mission. On several occasions individual 
commissioners expressed the opinion that 
their views and those of the other commis- 
sioners were given and should be maintained 
in confidence. As these transcripts clear- 
ly reflect the deliberative process of the 
Commission, NARS has determined that they 

may properly be withheld from public dis- 
closure under the cited exemption. 

Plaintiff contends that in order for defendant to meet its 

burden under Exemption 5 it must at a minumum show: 1) that the 

May 19 transcript qualifies as an "inter-agency or intra-agency 

memorandum or letter"; 2) that the Warren Commission was engaged in 

making policy at these executive sessions; and 3) what that policy 

was. Dr. Rhoads does not establish any of these essential facts in 

his affidavit. Executive’ Order 11130, which created the Commission 

shows that the Commission was to "ascertain, evaluate, and report 

upon the facts," not to engage in policy-making. (Plaintiff's 

Exhibit 2) 

By its own terms the Rhoads' affidavit admits that the tran- 

scripts contain "discussion of the evidence before the Commission" 

and other matters which clearly are not within the ambit of Exemp- 

tion 5. Yet the defendant has not made the showing required by 

Vaughn v. Rosen, 157 U.S. App. D. C. 368, 484 F. 2d 1086, cert. 

denied, 415 U.S. 977 (1974), which requires the government to 

itemize, index, and cross-reference all segregable portions of a 

document for which an exemption is claimed. 

Recent cases construing Exemption 5 make it clear that it does 

not protect from disclosure a number of matters which are not clear+ 

ly covered by the policy-making/fact distinction. Thus, Vaughn v.      



    

Rosen, 383 F. Supp. 1049 (D.D.C. 1974), aff'd, 523 F. 2d 1136 (C.A. 

D.C. 1975) held that "factual, investigative, and evaluative por- 

tions" of documents which "reflect final objective analyses of 

agency performance under existing policy" and "reveal whether the 

agencies! policies are being carried out" are subject to disclosure 

Moore v. McCormack Lines, Inc. v. ITO Corp. of Baltimore, 508 F. 

2d 945 (C.A. 4, 1975) held that inferences based on observed facts 

and which depend on the expertise of the investigating official 

were disclosable even though Exemption 5 was invoked. Ash Grove 

Cememnt Company v. F.T.C., 519 F. 2d 934 (C.A.D.C. 1975), held that   

an agency's chronological minutes containing "policy determinations 

are subject to disclosure. Cf. Sterling Drug v. Federal Trade Com- 

mission, 146 U.S.App.D.C. 237, 450 F. 2d 698 (1971). 

Finally, plaintiff notes that the above-quoted description in 

Dr. Rhoads! affidavit could be applied to all of the Commission's 

executive session transcripts. By making all such transcripts pub- 

lically available except the three sought in this lawsuit, the de- 

fendant has waived its right to invoke Exemption 5 in attempting to 

justify its continued suppression of the May 19 transcript. 

Dr. Rhoads notes in his affidavit that on several occasions 

individual members of the Warren Commission expressed the opinion 

that their views and those of other commissioners were given and 

should be maintained in confidence. But it is the National Archives 

itself which recently made public the horrifying but immensely im- 

portant transcript of the January 22, 1964, Warren Commission exec- 

utive session at which members of the Commission, frightened by the 

evidence that Lee Harvey Oswald had worked for the CIA and/or FBI, 

asked that the record of their conversation be destroyed. In fact, 

no transcript of that executive session was made until just last 

year, when the Archives had the stenotypist's notes transcribed.  



  

The defendant also claims that the May 19, 1964, transcript is 

exempt under 5 U.S.C. §552(b) (6) which permits nondisclosure of 

"Dbersonnel and medical files and similar files the disclosure of 

which would constitute a clearly unwarranted invasion of personal 

privacy." The legislative history of this exemption indicates that 

it was intended to apply to "files containing intimate details" 

about persons maintained by "those Government agencies where per- 

sons are required to submit vast amounts of personal data usually 

for limited purposes," such as Veterans Administration, HEW, and 

Selective Service. (S. Rep. No. 813, 89th Cong., lst Sess. [1965] 

at p. 9. See also H.R. Rep. No. 1497, 89th Cong., 2d Sess. [1966] 

at p. 11.) It is evident that the May 19 transcript is neither a 

personnel, medical, or similar file as such file is defined £6r 

purposes of Exemption 6. Dr. Rhoads' affidavit was executed before 

the recent Supreme Court decision in Dept. of Air Force v. Rose 

(No. 74-489, decided April 21, 1976). That decision makes it clear 

that documents which "lack the attributes of 'personnel files' as 

commonly understood" are not exempt. (Slip opinion, p. 22) As the 

Supreme Court noted in Rose: 

- - . the general thrust of the exemp- 

tion is simply to relieve agencies of 
the burden of assembling and maintain- 
ing for public inspection matter in which 
the public could not reasonably be ex- 
pected to have an interest. The case 
summaries plainly do not fit that descrip- 

tion. They are not matter with merely 

internal significance. They do not con- 
cern only routine matters. (Slip opinion, 

p- 16) 

The May 19 transcript is obviously not a personnel file. Nor 

are its contents "matter in which the public could not reasonably 

be expected to have an interest" or "matter with merely internal 

significance." The executive session of May 19, 1964, was held 

for public, not private, purposes. The firing or non-firing of the    



  

Commission's employees is an important public question because it 

relates to how the Commission funtioned in its discharge of an 

awesome public duty. 

Moreover, the affidavit of James Hiram Lesar (Plaintiff's 

Exhibit 1) and its attachments show that the substance of the May 

19 transcript is already public knowledge and that the National 

Archives has itself made public hundreds of documents which pertain 

to the May 19, 1964, executive session and reveal the essence of 

what was before the Commission for discussion at that meeting. 

Even assuming that defendant ever had any proper Exemption 6 claim 

with respect to the May 19 transcript, an assumption for which 

there is no support in the record, it has been waived the the de- 

fendant's own actions in making public all its other records which 

pertain to the issue resolved at that meeting, even those records 

which have no purpose other than to defame the reputation of two 

Warren Commission staff members, Prof. Norman Redlich and Mr. 

Joseph Ball. 

For the reasons stated above, plaintiff should be given im- 

mediate access to the May 19, 1964, Warren Commission executive 

session transcript. 

Respectfully submitted, 

leer be Lhawr 
JAMES HIRAM LESAR 7 
1231 Fourth Street, S. W. 

Washington, D. C. 20024 

Attorney for Plaintiff    
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AFFIDAVIT OF JAMES HIRAM LESAR 

I, James Hiram Lesar, being first duly sworn, depose as 

follows: 

1. In order to aid the Court's in camera inspection of the 

May 19, 1964, Warren Commission executive session transcript, I 

telephoned Mr. Marion Johnson of the National Archives and request- 

ed that the archives’ provide Mr. Weisberg with copies of all rec- 

ords in the Warren Commission's PC-8 file pertaining to the right- 

wing political campaign against two Warren Commission staff mem- 

bers. I named Mr. Norman Redlich as one of these staff neers 

Mr. Johnson volunteered that Mr. Joseph A. Ball was the other. 

2. On June 28, 1976, the National archives gave me some 354 

pages of Warren Commission papers relating to the campaign against 

Ball and Redlich and the Warren Commission's response to it. 

3. Since that time, Mr. Weisberg and I have both reviewed 

these records. In the interest of time I, rather than Mr. Weisberg 

am executing an affidavit summarizing their contents. 

v  



    
    
  

4.. While the records obtained on Messrs. Ball and Redlich 

are not complete, they establish that the National Archives has 

made no discernible effort to restrict public access to the defama- 

tory materials on these Warren Commission staff members in its 

possession. 

5. The records on New York University Law Professor Norman 

Redlich begin with his personal letter to Chief Justice Earl War- 

ren of December 1, 1963, which congratulated Warren on his appoint- 

ment as head of the President's Commission on the assassination of 

President Kennedy and offered his assistance. [Attachment 1] A 

copy of a "biographical sketch" which Mr. Redlich submitted to the 

Warren Commission is attached to a January 10, 1964, routing slip 

addressed to Mr. Howard P. Willens, an assiexant Counsel to the 

Warren Commission. [Attachment 2] 

6. The great mass of the records in the PC-8.file reflect a 

vicious and virulent campaign by right-wing political organizations 

and commentators to smear Prof. Redlich and force the Warren Com- 

mission to fire him so that its findings "will have no taint of 

communist connections." [Attachment 3] 

7. The campaign against Prof. Redlich began as early as Feb- 

ruary 12, 1964, when Tocsin, an Oakland, California paper describ- 

ing itself as "The West's Leading Anti-Communist Weekly", printed 

a front-page story claiming that a "prominent member of a Communist 

front", Mr. Redlich, was a member of the Warren Commission staff. 

{Attachment 4] 

8. Less than two weeks later, Francis J. McNamara, Director 

of the House Committee on Un-American Activities (HUAC), sent Con- 

gressman Gerald Ford a "report" on Norman Redlich compiled from un- 

evaluated information contained in HUAC files. [Attachment 5] 

This "report" listed Prof. Redlich as a speaker, sponsor, Or sSup-~ 
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porter of three "communist fronts", each of which was engaged in 

activities to abolish HUAC, the compiler of this "report". 

9. These files refer to at least two broadcasts against Mr. 

Redlich which were carried nation-wide by the electronic media, 

one by Paul Harvey on ABC, the other by Fulton Lewis, Jr. on Mutual 

Mr. Weisberg has informed me that Mr. Lewis employed several former 

members of HUAC's staff on his own staff, and this his son, Fulton 

Lewis, III, made a movie in defense of HUAC and spearheaded its 

use of public funds to resist the efforts made te terminate it by 

legal and proper means. 

10. Local radio stations and newspapers joined in the cam- 

paign against Mr. Redlich. Citizens and members of civic organi- 

zations frequently attached copies of such broadcasts and newspaper 

clippings to angry, hate-filled letters which they sent to their 

Congressman, the Commission, and Chief Justice Warren himself. 

[Attachments, 6-9] 

ll. By March 16, 1964, this campaign caused the Warren Com- 

mission's General Counsel, Mr. J. Lee Rankin, to request that the 

FBI conduct a full field investigation of Messrs. Ball and Redlich. 

The campaign against Mr. Redlich also evelked a response from his 

friends and supporters, not to mention soncurasd citizens and the 

members of at least one civie organization. Thus, the PC-8 file 

also contains letters of praise from members of the New York Univer 

sity law faculty and a twenty-one page petition which his friends 

and students submitted on his behalf. 

12. Ultimately, the members of the Warren Commission met in 

executive session on May 19, 1964, to discuss the allegations 

raised against Ball and Redlich. The files contain some indication 

that Congressman Gerald Ford moved for the dismissal of Mr. Redlich 

le 

 



            

from the Commission staff. [Atttachment 10] The Commission, how- 

ever, sent out a form letter stating: 

On May 19, 1964, at a meeting attended 

by all the Commissioners, the Commission 
unanimously cleared all the members of its 

staff to handle classified information. 
The members of the staff who were cleared 
included Mr. Redlich. 

13. The Warren Commission was unique in that only two of its 

seven members were from the Democratic Party and none were from the 

wing of the Democratic Party represented by the murdered President, 

John F. Kennedy. * BWwo liberals on the Commission's staff were sub- 

jected at the outset to a sustained éaapaign of public villifica- 

tion which diverted the Commission's-energies and very limited re- 

sources from the important tasks at hand. The impairment to the 

Commission's proper and unfettered functioning caused by his cam- 

paign is an important matter of public interest. Congressman 

Gerald Ford's performance on the Warren Commission, including his 

role in the campaign against Mr. Redlich, is also a matter of pub- 

lic interest, particularly in a year in which he is a eandtate for 

the office of President. 

14. Under Exemption 6 which the government has invoked as a 

justification for continuing to suppress the May 19 executive 

session transcript, the Court must weigh the public interest agains 

the harm which might be caused an individual by an invasion of his 

right of personal privacy. Having reviewed the Warren Commission's 

PC-8 file, it is my judgment that the public interest in disclosure 

of the May 19 transcript far outweighs any right of privacy which 

might be claimed on behalf of Messrs. Ball and Redlich. In fact, 

this file makes it abundantly clear that subject matter of that 

executive session has been public knowledge for the past twelve 

years. It has been broadcast over the airwaves, printed in news-  
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papers, newsletters, and the Congressional Record. Whatever claim 

to. an invasion of personal privacy might have been advanced on be- 

half of Messrs. Ball and Redlich evaporated when the National Ar- 

chives made its collection of defamatory materials available to the 

public. Since Messrs. Ball and Redlich were reportedly cleared as 

a result of the action taken by the Warren Commission at its May 

19, 1964, executive session, I am of the opinion that further sup- 

pression of the transcript of that session only serves the politi- 

cal interests of Commission member Gerald Ford in hiding his part 

in the campaign against them. Such suppressiiati certainly does not 

serve the public interest, nor can it further harm individuals who 

are already throughly villified in the publicly available records. 

J ff 
’ (aenive M C eid 7 

JAMES HIRAM LES 

  

WASHINGTON, D. C. 

Before me this as Pf? day of July, 1976, deponent James 

Hiram Lesar has appeared and signed this affidavit, first having 

sworn that the statements made therein are true. 

My commission expires RA Y, (F272 - 

¢OTARY PUBLIC IN BND FOR 
THE DISTRICT OF COLUMBIA 

  

 



        

ATTACHMENT 1 C.A. No. 75-1448 

NEW YORK UNIVERSITY . OY psehe 
SCHOOL OF LAW é. rrr” 

WASHINGTON SQUARE, NEW YORK 3, N.Y. 

FACULTY OF LAW . 3 AREA CODE 212° SP 7-2000 é December 1, 1963 - : 

Chief Justice Zarl %, Warren oo oo 
United States Eurreme Court Lo! 
Washington , [.% 

Lear Justice arren, . ; 
Your appointment as head of the Presidantisl Commission wes eretifying 

to all of us who have adm'red your work an’ who recognize the importance of 
the task you are umlertaking, , 

: Like mest citirens I worl: like to contribute in some wey at this time. I 
do net know what rlans your Commission has for legal staff, but if 5 
anything I could do to help, please call cn me. 

Sincerely, 

Norman «.edlich 
Professor of Law 
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ATTACHMENT 2 , 3 C. A. No. 75-1448 
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Biographical Sketch - Norman Redlich 

Born - November 12, 1925, New York, New York. 

BA ~ Williams College (Magna Cum Laude) - 1947 
LL.B. - Yale Law School (Magna Cum Laude) - 1950 

While at Yale was Executive Editor of the Yale Law 

Journal and ranked first in class. 

LL.M. - New York University School of Law - 1955. 

After a career in business and-law entered the full-time teaching of 

Jaw in 1959 at New York University School of Law. Achieved rank of 

Associate Professor in 1960 and Professor of Law in 1962. 

Honorary Societies: Phi Beta Kappa and Order of the Coif 

Memberships: American Bar Association and Association of the Bar of 

the City of New York. 

Current Professional Activities: Counsel, New York Committee to Abolish 

Capital Punishment. Member of the Com- 

mission on Law and Social Action of the 
American Jewish Congress. Member of the 

Advisory Board of the New York University 

Institute on Federal Taxation. Editor- 

in-chief of Tax Law Review of New York 

University School of Lew. 

‘Civic Activities: Member of Planning Board No. 2 of Borough of Manhattan. 

Member of Executive Board of the Greenwich Village Assn. 

Publications: Have written for the Tax Law Review, New York Univ. Law 

Review, Syracuse Law Review, author of the Constitutional 

Law Article in the Annual Survey of New York Law. 

‘Military Service: United States Army - 1943 to 1945. 

Overseas Service: 100th Infantry Division - 1944 to 1945. Received 

Combat Infantryman's Award. , 

Married Evelyn Jane Grobow, M.D., June 3, 1951. Three Children ages 5, 7, and 9. 

Residence: 29 Washington Square, New York City. : 

—
—
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