
   

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
e ° ° ° ° ° e ° ° ° ‘ ° ° e ° ° ° ° e e ° ° ° e ° ° e e ® ° ° ° ° 

HAROLD WEISBERG, 

Plaintiff, 

Civil Action No. 75-1448 

GENERAL SERVICES ADMINIS-— 

TRATION, 

Defendant 
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OPPOSITION TO cle 
MOTION FOR SUMMARY JUDGMENT ~     

In this action brought under the provisions of the Freedom of | 

Information Act, 5 U.S.C. §552, as amended by Public Law 93-502, 

plaintiff seeks the disclosure of two Warren Commission executive 

session transeripts still withheld in their entirety, those of May 

19 and June 23, 1964, and pages 63-73 of the January 21, 1964 tran- 

script. The defendant has moved for summary judgment, arguing that 

the January 21 and June 23 transcripts are exempt from disclosure 

junder 5 u.S.C. 552(b) (1), (b) (3), and (b) (5); and that the May 19 

‘transcript is similarly protected from disclosure by exemptions (b) 

(5) and (b) (6). 

For the reasons stated below, plaintiff contends that none of 

‘these transcripts is exempt from disclosure under the Freedom of   
Information Act and therefore opposes defendant's motion for sum- 

| 
\maxy judgment.   ‘ 
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I. THE DEFENDANT HAS NOT SHOWN THAT THE JANUARY 21 AND JUNE 

23 TRANSCRIPTS ARE EXEMPT FROM DISCLOSURE UNDER 5 U.S.C. 

552 (b) (1) 

In Schaffer v. Kissinger, 505 F. 2d 398, 391 (1974), the 

United States Court of Appeals for the District of Columbia held 

that where an agency refuses to disclose documents because they 

are security classified, "the burden is on the agency to demon- 

strate to the court that the documents withheld under the claim of 

§552(b) (1) exemption were properly classified pursuant to execu- 

tive order." However, at the time Shaffer was decided the Supreme 

Court had held that the district court could not inquire into "the 

soundness of executive security classifications . .. ." Environ- 

mental Protection Agency v. Mink, et al., 410 U.S. 73, 84, (1973). 

By Public Law 93-502, Congress subsequently amended exemption 

:(b) (1) to read as follows: 
i 

: (1) (A) specifically authorized under 

criteria established by an Executive order 

to be kept secret in the interest of na- 

tional defense or foreign policy and (B) 

are in fact properly classified pursuant 

to such Executive order. 

As the Conference Report noted, Congress intended to override the 

Supreme Court's decision in Mink and to permit withholding of exec-   
utive classified information only when it is in fact properly 

classified "pursuant to both procedural and substantive criteria 

icontained in such Executive order." (Emphasis added. Conference 

Report No. 93-1200, 93rd Cong., 2d Sess. [1974], at p. 12) 

Plaintiff contends that neither the June 23 transcript nor 

‘pages 63-73 of the January 21 transcript is in fact properly clas- 

sified according to the criteria set forth in Executive Orders 

10501 and 11652. 
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A. THE WARREN COMMISSION DID NOT HAVE AUTHORITY TO CLAS- 

SIFIY DOCUMENTS PURSUANT TO EXECUTIVE ORDER 10501 

The defendant maintains that the January 21 and June 23 tran- 

scripts were "originally classified under the provisions of Execu- 

tive Order 10501, as amended... ." (Answers to plaintiff's in- 

terrogatories No. 1 and No. 2) Executive Order 10901 amended sec- 

tion 2 of Executive Order 10501 .as follows: 

Sec. 2. Limitation of authority to 

classify. The authority to classify de- 

fense information or material under this 

order shall be limited in the departments, 

agencies, and other units of the executive 

branch as hereinafter specified. 

* * * * * * * 

(c) Any agency or unit of the execu- 

tive branch not named herein, and any such 

agency or unit which may be established 

hereafter, shall be deemed not to have 

authority for original classification of in- 

formation or material under this order, ex- 

cept as such authority may be specifically 

conferred upon any such agency or unit here- 

after. (Emphasis added) 

The defendant has conceded, grudgingly, that "there never was 

a specific authorization from President Johnson to the Warren Com- 

mission by means of an Executive Order granting it the authority to 

security classify documents originally." (Answer to interrogatory   
No. 28) There is no mention of any such authority in Executive 

lordex 11130 which created the Commission (see Exhibit R), nor do 

i 
the Commission's own Rules of Procedure refer to any such authori- 

ity. (See Exhibit T) 

The defendant argues that "there is significant documentary   evidence that the President, his top aides and the Warren Commis- 

‘sion itself assumed that the Commission had the authority to clas- 

| 

Lagy materials." (Answer to interrogatory 28) This is, of course, 
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beside the point. In addition to being irrelevant to the legal 

issue of whether the Warren Commission actually possessed the 

authority to security classify documents under Executive Order 

10501, this latest assumption” is not supported by "significant 

documentary evidence" as claimed. The alleged evidence consists 

primarily of a letter from President Johnson to Warren Commission 4 

Chairman Earl Warren which was published in the Federal Register 

on November 28, 1964 (29 F.R. 15893). The entire text of that 

letter reads: 

The procedures set forth in Section 5 5 

(i) o£ Executive Order 10501 with respect t 

to the declassification of material shall ; 

have no application to the Report of the 

President's Commission on the Assassina- 

tion of President Kennedy and the exhibit 

volumes thereto. 

The heading above this letter in the Federal Register is "Non- 

applicability of Declassification Procedures". As the text indi- j 

cates, it pertains only to declassification, not to classification. j 

All this letter did was to protect the Warren Commission against 

the charge that in publishing its Report and exhibit volumes the 

Commission had released information validly classified by federal ‘ 

agencies authorized to so classify that information without follow- 

ing the declassification procedures prescribed by Executive Order i 

10501. The fact is that the Report had already been on sale a 

‘month by the time the Warren Commission was granted authority to 

  

lor. Rhoads, who has answered plaintiff's interrogatories, has 

a predilection for assumptions which undermines his credibility. 

He once testified before Congress that he had "assumed" that the 

January 27, 1964, Warren Commission executive session transcript 

was classified pursuant to Executive Order 10501, undeterred by the 

fact that he had earlier stated under oath his “personal knowledge" 

that the January 27 transcript was in fact classified pursuant to 

Executive Order 10501. (See Exhibits H and I, which are attached to 

plaintiff's Stipulation to Defendant's Motion for an Extension of 

Time to Respond to Motion to Compel Answers to Interrogatories) 
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disregard the declassification procedures spelled out in Executive 

Order 10501. (Weisberg affidavit, 41) The unsigned letter of 

November 7, 1964, from the Warren Commission's General Counsel, 

iMc. dg. Lee Rankin, to Acting Attorney General Nicholas Katzenbach 

(a copy of which is attached to the Rankin affidavit which is at- 

tached to Dr. Rhoads' answers to plaintiff's first set of interrog- 

atories) shows that three weeks before the Warren Commission had 

authority to disregard declassification procedures the exhibit 

volumes were already "printed and bound and. .- - ready: for distri- 

bution." 

Moreover, it should be noted that the President's November 

23 letter to Commission Chairman Earl Warren refers only to the 

‘Commission's Report and exhibit volumes; it does not include the 

remaining volume of the Commission's records, including its execu- 

tive session transcripts. 

Finally, plaintiff contends that defendant's attempt to claim 

that these transcripts were validly classified by the Warren Com- 

mission is barred by the doctrine of collateral estoppel as a re- 

sult of the May 3, 1974, order which District Judge Gerhard Gesell 

issued in Civil Action 2052-73, plaintiff's suit for the January 

27, 1964, Warren Commission executive session transcript. Judge 

Gesell's order stated as follows: 

Initially, the Court probed defendant's 

claim that the transcript had been classi- 

fied "Top Secret" under Executive Order 10501, 

. . « Since such classification would bar 

further judicial inquiry and justify total 

confidentiality. 5 U.S.C. §552(b) (1); E.P.A. 

v. Mink, 410 U.S. 73 (1973). However, de- 

fendant's papers and affidavits, supplemented 

at the Court's request, still fail to demon~ 

strate that the disputed transcript has ever 

been classified by an individual authorized 

to make such a designation under the strict 

procedures set forth in Executive Order 10501 

. « « as amended by Executive Order 10901. 

(Exhibit DD) so 

  

            
   



   
B. CLASSIFICATION PROCEDURES REQUIRED BY EXECUTIVE 

ORDER 10501 WERE NOT FOLLOWED IN THE CLASSIFICATION 

OF WARREN COMMISSION EXECUTIVE SESSION TRANSCRIPTS 

Executive Order 10501 sets forth numerous guidelines and pro~ 

cedures for classifying defense information. Some of the most im- 

portant are set forth in the following provisions: 

Sec. 3. Classification. Persons des- 

ignated to have authority for original 

classification of information or material 

which requires protection in the interests 

of national defense under this order shall 

be responsible for its proper classifica- 

tion in accordance with the definitions of 

the three categories in section 1, hereof. 

Unnecessary classification and over-class- 

ification shall be scrupulously avoided. 

The following special rules shall be ob- 

served in classification of defense informa- 

tion or material: 

(a) Documents in General. Documents 

shall be classified according to their own 

content and not necessarily according to 

their relationship to other documents. 

References to classified material which do 

not reveal classified defense information 

shall not be classified. 

As plaintiff's attached affivadit states, Ward & Paul, a pri-   
vate court reporting firm, routinely classified all transcripts,     
whether of witness testimony or Warren Commission executive ses- 

‘sions. All of the executive session transcripts were classified 

Top Secret by Ward & Paul simply as a matter of routine and utterly 

| ithout xegard to content or considerations of national security. 

(Weisberg affidavit, 415) Indeed, Ward & Paul even classified 

transcripts which were sent to it unclassified by the United States 

Attorney. [See Weisberg affidavit, 17; Exhibits M, N, 0, P) 

Under the terms of Executive Order 10501, this was totally un-   
necessary classification. For the Ward & Paul bureaucracy, however} = 

this improper classification was vitally necessary. When, on May 

1, 1964, Mr. J. Lee Rankin ordered the transcripts of witness testit.       
 



  

"declassified" from Top Secret to Confidential "so the printers can 

handle it," (Exhibit AA), it brought internal chaos to Ward & Paul. 

(Weisberg affidavit, 36) 

_ The defendant's own exhibits establish that rather than the 

executive session transcripts being classified "according to their 

own content," as required by Executive Order 10501, they were 

classified in a blanket fashion by Ward & Paul. Thus, the May ly 

1964, letter attached to Mr. Rankin's affidavit (see Government 

Exhibit 1A) shows that the executive session transcripts were 

ordered classified into the indefinite future without exception and 

regardless of content. 

This, of course, defeats the purposes of Executive Order .. 

10501, which requires that the potential damage to the national de- 

fense be weighed against the public's right to know and measured     Jagainst explicit criteria for determining whether defense consid- 

| 
lsought by plaintiff were classified Top Secret immediately upon   
| vanseription, it is apparent that no such "weighing" took place. 

| Other violations of security regulations make it evident that 

‘che executive session transcripts were not classified out of a con- 

Lec for national security. All transcripts of witness testimony 

‘and executive sessions done by Ward & Paul were classified Top Se- 

exet until May 1, 1964. But the firm of Ward & Paul sold copies of 

Top Secret witness testimony before it had been declassified. (See 

Exhibit Vv) The sale of classified transcripts was authorized by 

lene Commission's rules. (See Exhibit T) The Commission was aware 

that this would enable the press to obtain copies of it. (Exhibit 

' 
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With respect to executive session transcripts, one member of   a
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he Commission, Congressman Gerald Ford, and his campaign manager 

i. 
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personally profited from the sale and publication of parts of the 
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January 27 transcript which plaintiff sought in Civil Action No. 

2052-73. No action was taken to halt the publication of that 

classified transcript or to bring sanctions against those who dis- 

closed it. The reason why is obvious: the January 27 transcript 

was not classified pursuant to Executive Order 10501, did not con- 

tain defense information, and the responsible authorities, includ- 

ing Mr. Rankin and Dr. Rhoads, knew it. Yet for nine years after 

Gerald Ford had declassified selective portions of it on his own 

hook by publishing them in his book, Portrait of the Assassin, 

the National Archives continued to suppress this transcript in its 

entirety under the guise, known to be false, that it was properly 

classified Top Secret. 

Section 4(j) of Executive Order 10501, as amended, requires 

that "when classified material affecting the national defense is 

furnished authorized persons, in or out of Federal Service, other 

than those in the executive branch," the following notation is to 

be placed on such material: 

This material contains information af- 

fecting the national defense of the United 

States within the meaning of the espionage 

laws, Title 18, U.S.C., Secs. 793 and 794, 

the transmission or revelation of which in 

any manner to an unauthorized person is pro- 

hibited by law. 

Although all Warren Commission executive session transcripts 

were classified Top Secret and made available to persons outside 

the executive branch of government, only one transcript, that of 

January 21, 1964, bears this stamp. The cover sheet of that tran- 

script does not show when or by whom it was placed there. (See 

Exhibit EE) As with all other executive session transcripts except 

that of January 21, 1964, the June 23, 1964, transcript does not 

contain this stamp warning of the violation of the espionage laws. 

(See Exhibit FF)       
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The classification of the Warren Commission transcripts also 

did not adhere to the provisions of Executive Order 10501 pertain- 

ing to automatic downgrading or declassification of classified doc- 

uments. Section 4(a) of Executive Order 10501 initially provided: 

(a) Automatic changes. To the 

fullest extent practicable, the class- 

ifying authority shall indicate on the 

material (except telegrams) at the time 

of original classification that after a 

specified event or date, or upon removal 

of classified enclosures, the material 

will be downgraded or declassified. (Em- 

phasis added) : 

In 1961 Executive Order 10964 amended this provision to re- 

quire that classifying authorities categorize classified informa- 

tion or material into one of four groups according to a schedule 

for automatic downgrading and declassification. The amendment also 

added the following paragraph to Section 4(a) of Executive Order 

10501: 

fo the fullest extent practicable, the 

classifying authority shall indicate on 

the information or material at the time 

of original classification if it can be 

downgraded or declassified at an earlier 

date, or if it can be downgraded or de- 

classified after a specified event, or 

upon the removal of classified attach- 

ments or enclosures. The heads, or their 

designees, of departments and agencies 

in possession of defense information or 

material classified pursuant to this 

order, but not bearing markings for auto- 

matic downgrading or declassification, 

are hereby authorized to mark or desig- 

nate for automatic downgrading or declass- 

ification such information or material in 

accordance with the rules or regulations 

established by the department or agency 

that originally classified such informa- 

tion or material. (Emphasis added) 

Executive Order 10964 also amended Section 5 of Executive Order 

10501 as follows: 

(a) Downgrading-Declassificati
on Mark- 

ings. At the time Of origination, .all 

Classified information or material shall       
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be marked to indicate the downgrading- 

declassification schedule to be followed 
in accordance with paragraph (a) of sec- 
tion 4 of this order. 

This provision of Executive Order 10501 was not followed with. 

respect to any of the Warren Commission executive session tran- 

scripts. None of the transcripts were so marked at the time of 

their original classification, nor were they so marked during any. 

of the classification reviews to which they were subjected while 

Executive Order 10501 was in effect. 

Finally, in a most devastating admission, Dr. Rhoads’ states 

that the National Archives has only three copies of the January 21 

transcript and seven of the June 23 transcript. (See answer to in- 

terrogatory No. 57) Yet Ward & Paul delivered ten copies of each 

transcript to the Warren Commission. (See Exhibits EE and FF) This 

fact makes a mockery of the pretense that these transcripts are 

being withheld for reasons of national security. If, indeed, that 

were the case, then there ought to be an immediate investigation 

to determine who has the missing copies and who is responsible for 

the fact that they are missing. Dr. Rhoads' evident lack of con- 

cern about the whereabouts of the missing copies is one more proof 

that these transcripts are not classified for national security 

reasons. (See answers to interrogatories 55 and 56) 

C. THE JANUARY 21 AND JUNE 23 TRANSCRIPTS ARE NOT PROPERLY 

CLASSIFIED UNDER THE SUBSTANTIVE CRITERIA OF EITHER 

EXECUTIVE ORDER 10501 OR EXECUTIVE ORDER 11652 

Executive Order 10501 defined the classification "Top Secret" 

by saying that it applied" 

only to that information or material the 

defense aspect of which is paramount, and 

the unauthorized disclosure of which could 

result in exceptionally grave damage to 

the Nation such as leading to a definite 

break in diplomatic relations affecting the 

defense of the United States, an armed at~ 

tack against the United States or its allies, 

a war, or the conpeamige pt military or de- 
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fense plans, or intelligence operations, 

or scientific or technological develop- 

ments vital to the national defense. 

Although .all Warren Commission executive session transcripts 

were originally classified Top Secret, and allegedly under the 

standard set forth above, those that have been released so far 

show that there never was any basis for assigning them any securi- 

ty classification. (Weisberg affidavit, 38, 42) The eizam- 

stances surrounding the classification of Warren Commission tran- 

scripts, including the failure to abide by the strict procedures 

relating to the classification and safeguarding of national secur- 

ity information, make it evident that the January 21 and June 23 

transcripts are not properly withheld for reasons of national 

security. 

The claim that the January 21 transcript is classified for 

reasons relating to national defense is disputed by the Warren 

Commission's General Counsel, Mr. J. Lee Rankin. In a March ll, 

1964, letter to Senator Jacob Javits, Mr. Rankin stated flatly: 

At this point in the investigation there _ 

appears to be nothing of significance which 

should not be revealed to the American pub- 

lic because of national security or any 

other consideration. (See Exhibit CC) 

Defendant's answers to interrogatories show that its claim 

that the June 23 transcript is classified for national security 

reasons is also baseless. When plaintiff asked whether Yuri Nosen- 

ko, a KGB official who defected from the Soviet Untion after Pres- 

ident Kennedy's assassination, was the subject of that transcript, 

the defendant initially refused to answer this interrogatory on the 

grounds that: 

it seeks the disclosure of information which 

the defendant maintains is security classi- 

fied and which the defendant seeks to protect 

on this and other bases in the: instant action. 

(See answer to interrogatory No. 15) 
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After plaintiff pointed out that the National Archives had already 

informed The New Republic that Mr. Nosenko was the subject of the 

June 23 transcript, defendant admitted this. This admission shows 

that the defendant fraudulently invoked national security as a 

basis for suppressing information in the June 23 transcript when, 

in fact, it had freely given out that information in its own cor- 

Plaintiff, who is the foremost authority on #86 Warren Commis-— 

sion, denies the claim of Mr. Briggs of the Central Intelligence 

Agency that reveletion of these transcripts would Veompnendes 

currently active intelligence sources and methods" or “result in 

a perceived offense to the foreign nation involved with consequent 

damage to United States relations with that country," or "destroy 

the current and future usefulness of an extremely important 

foreign intelligence source and. . . compromise ongoing foreign 

intelligence snalyeis and collection programs." (Weisberg affida- 

vit, 44) Plaintiff points out that twelve years have elapsed 

since the Warzen Commission received information from Mr. Nosenko, 

that any intelligence source or method described in these tran- 

scripts is almost certainly known to the foreign nation which was 

the subject of it, and that the only FBI report on Mr. Nosenko 

which was ever classified was found, upon its declassification, to 

have no basis for ever having been classified. (Weisberg affidavit, 

4145-48) 

The absence of any basis for classifying Warren Commission 

executive session transcripts for reasons of national security is 

further evidenced by the April 5, 1965 letter of Commission Chair- 

patti Earl Warren to Acting Attorney General Nicholas Katzenbach, in       
   



'example of the response made to one such request in 1971, when 

|iproperly be originally classified Confidential pursuant to Execu- 
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which Warren states: "The Commission had_no desire to restrict 

public access to any of its working papers except those classified 

by other agencies." (Exhibit Y) While many documents supplied to 

the Warren Commission were classified by other agencies, the execu 

tive session transcripts were not. 

D. PROCEDURES MANDATED BY EXECUTIVE ORDER 11652 

HAVE NOT BEEN FOLLOWED IN CLASSIFYING THE JANUARY 

21 AND JUNE 23. TRANSCRIPTS "CONFIDENTIAL" 

In Shaffer v. Kissinger, 505 F. 2a 389, 391 (C.A.D.C. 1974), 

which involved a claim that not all copies of the Red Cross reports 

sought by plaintiff were stamped Confidential and that the classi- 

fication was made in order to avoid disclosure and only after ap- 

pellant requested the reports, the Court held: 

. . . the burden is on the agency to dem- 

onstrate to-the- court that the documents 

withheld under the claim of the §552(b) (1) 

exemption were properly classified pursu- 

ant to executive order. In that regard, 

it was the responsibility of the court be- 

low to determine whether the Red Cross re- 

ports were in fact classified "confidential" 

and whether that classification, including 

the timing thereof was in accordance with 

Executive Order 11652. (Emphasis added) 

Plaintiff has requested the executive session transcripts on 

many occasions over the past several years. Exhibit GG is an 

Executive Order 10501 was in effect. Plaintiff contends that the 

defendant must show that the classification of the January 21 and 

June 23 transcripts was procedurally and substantively proper under 

Executive Order 10501. 

However, should the Court rule that these transcripts could 

tive Order 11652 in 1975, some eleven years after their origination 
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then plaintiff maintains that they were not so classified in ac- 

cordance with the procedures mandated by that Executive Order. 

The timing of the classification of these transcripts under 

Executive Order 11652 is highly irregular. On July 27, 1972, the 

National Archives asked the CIA to review the security classifica- 

tion of Warren Commission documents, including the executive ses- 

sion transcripts sought here, under the provisions of Executive 

Order 11652. (Exhibit HH) The cover sheets of the January 21 and 

June 23 transcripts (Exhibits EE and FF) show that they were not 

marked classified under Executive Order 11652 as a result of the 

1972 review. Nor were they marked classified pursuant to Executive 

Order 11652 as a result of another classification review which 

culminated in October, 1974. (See Exhibit JJ) 

On March 12, 1975, plaintiff made a formal request for the 

January 21 and June 23 transcripts. (Exhibit A) Nine days later, 

on March 21, 1975, the National Archives sent these transcripts to 

the CIA for yet another classification review. (See answers to in- 

terrogatories 10 and 20) Although both transcripts were purported- 

ly classified Confidential by Mr. Charles A. Briggs of the Central 

Intelligence Agency on May 1, 1975, neither transcript was so 

marked until after plaintiff filed this suit on September 4, 1975. 

In light of these facts it is obvious that these transcripts 

have been classified under Executive Order 11652 only in response 

to plaintiff's Freedom of Information suit and not for national 

security reasons but simply as a means of avoiding disclosure. 

This, of course, is in violation of section 4 of Executive Order 

11652, which provides: 

Classification shall be solely on the basis 

of national security considerations. In no 
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