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UNITED STATES DISTRICT COURT
g FOR THE DISTIRICT OF COLUMBIA

HAROLD WEISBERG,
Plaintiff

-y Civil Action No. 75-1443

GENERAY, SERVICES ADMINISTRATION,

St Nl N N N N N N N N

Defendant

OPPOSITION TO PLAINTIFP'S MOTICN
TO COMPEI, ANSWERS TO INTERROGATORIES

Plaintiff brings this action under tne Freedom of Information
Act (FOIA) to compel disclosure of the May 19, and June 23, 1964,
Executive Session Transcripts of the Warren Commission, and pagéé
63-73 of the January 21, 1964 tramscrlpt. Defendant has filed a
motion for summary judgment, supported by affidavité, and reiying " ms
on Exemptions 1, 3, 5 and § of theFOIA, 5 U.S.C. 552(b)(1), (3),
(5) and (6). On October 28, 1975,;13intiff served d;fendant>witﬁ
a set of 25 lnterrogatories which were answered by the Archiviét |
of the United States for defendant on.Hovember 24, 1975. OFf the
25 interrogatoriles propounded, the Archivist, afcér'eonsﬁltaqion;_ _‘f
with counsel, declined to answer.s interrdéatories as foilbwé? - j;;l?
11. List the names of a11 persons who'bav§~been givenll ’

copies of or who have had acces2 to the June 23, 1964 executive

. session transcript and state:

a. The daté on which each,per;on listed was given a copy
of or had access to this transcripk;
- b. The employer of each person listed..
ANSWER: Defendant objects to this interrogatory on the.
grounds that it is nof relevant to the subject matter of this

complaint.




12. List the names of all persons who have been given copizs
of or who have had access to the January 21, 1964 ezcecutive session

transcript and state:

a. The date on whicix each person listed was glven & ccpy ol
or had access to this tranacript;

b. The employer of each person listed;

c. Whether the copy or access given tc each person listed

inecluded pages 63-73 of this transeript.
ANSWER: Defendant bbjects to thig interrogatory.on the

greundé that it is not relevant to the subjeet matter of the

complaint. - f

a2

15. 1Is Yuri Ivanovich Nosenko the subject of the June 23,
1964 executive session transeript?

ANSWER: Defendant objects to this interrogatory on the
grounds that it seeks the disclosure of information which the

defendant waintains is security classified and which the defendant

saeks to protect on this and other bases in the instant action.

16. Dbpid any of the United States Attorneysrrepresentiag the-

~ defendant examine either the January 21st or the June 23rd tran- .

script before October 8, 1975. If the answer is yes, which ones,
and on what datas? V
ANSWER: Defendant objects to this interropstory on the
grounds that the information rouuested is p?iviéeged.
17. BHas any attorney for theADs§artmen; ofrjustice'or the -

Central Intelligence Agency ever rcad or exsmined either the

(1]

January 21st or June 23rd transcripts? . State the names of any

.who ‘have and the dates on which they read or examined the

transcripts.




ANSWER: Defzandant objects to this interrogatory on the

grounds that the information raquested is privileged.

In essence, all of the foregoing interrogatories, except for
No, 15, deal with the identification of persons within the
Federal Govermment, other than employees of the National A;chives
in their routine custodianship, who have had access to the Warren

3

Commission executive gession transeripts'sought by plaintiif in

this action. This line of inquiry is irrelevant, in defendant's

view, to the issues presented by this lawsuit, for the identification

of other persons who may have had access to the documents.haS'little
to do with whether the documents are properly classified and being -
wifhheld pursuani to Exemption 1. Ia apy case, the attached o
affidavit of Dr. Rhoads (Government Ex. 1) establishes that GSA
persbnnel handiing the documents hgve-held the neceasary seéuriﬁy
clearances and that outside distribuéion to other government
personnel has been effecteé pursuant to regulations designed to

safeguard the classified material, Further, in addition_té the

- objection of irrelevancy, defendant raises the objection of

attorney-client privilege with reference to information regarding
participation of GovernmentAattorneys in/wiew of the dociments ox

defense of this litigation. NIRB v. Sears, Roebuck & Co., 421 U.S.

132, 149 (1975); pead Data Central, Inmec. v. U.S. Dept. of the Air

Force, 402 F.Supp. 450, 453 (D.D.C, 1975). ~Finally, as set forth

in defendant's wotion for summary judgment, other exemptiona in
addition to Exemption 1 apply to the transecripts sought so that,
in defendant's view, the relationship of these interroéatcriesAto
resolution of issues in the lawsuit is evesn more attenuvated,
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In view of the prior disclosure of the answar to No. 13, the
attached affidavit of Dr. Rhoads provides an affirmative response
to that interrogaroxy.
Wherefore, for the foregoing reasons, defendant respectfully
requests the Court to deny plaintiff’s motion to compel answers to

interrogatories. *

EARL J. SILBERT
United States Attorney

‘ :
. ROBERT N. FORD
Agsistant United States Attorney-

MICHAEL J. RYAN
Assistant United States Attorney

Certificate of Service

I HEREBY CERTIFY that service of the foregoing 0ppositio§"
with supporting affidavit and proposed Order has been made upon
plaintiff by mailing 2 copy thereof to James Hiram Lesar, Esq.,
1231 4th Street, S.W., Washington, D.- C. 20024 on this 7th day

of April, 1976. . : -

MICHAEL J. RYAN

Assistant United States Attorney
U.S. bDistrict Courthouse

Room 3421

VWashington, D, €, 20001

Telephone; 425-7375
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG, )
" Plaintiff ;
— ; Civil Action No. 75-1443
FHERAL SERVICES ADMINISTRATION, g |
Defendant ; x,
. )
ORDER !

Upon considexation of plaintifi’s motion to co#pel ahswers to
interrogatories, defendant's opposition ﬁheréto, and the entire ;écord
herein, it is by the Court this —__ day of s 1976

ORDERED that plaintiff's motion to compel answers to

interrogatories be and the same herxaby is denied,

UNITED STATES DISIRICT JUDCE




GENERAL SERVICES ADMINISTRATION, -
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UNITED STATES DISTRIGT COURT O

FOR THE DISTRICT OF COLUMBIA.

HAROLD WEISBERG,
Plaintiff,
V.

Civil Action No. 75-1448

Defendant.

Interrogzzories, do hereby solemnly swear:

DISTRICT OF COLUMBIA )
CITY OF WASHINGTON )

SS. 2

I, JAMES B. RHOADS, Archivist of the United States, National Archives

and Records Service, General Seryices Administration, . Eighth and .
Pennsylvania Avenue, N. W., Washington, D. C., in support of . f..

Defendanz’s Opposition to Plaintiff's Motion to Compel Answers to

1. Of the 23 interrogatories served upon the Defendan;‘: by theé Plaintiff
in the abowve-captioned éomplaint on October 28, 1975, I, having consulted>'
with counsel, refused to answer Nos. 11, 12, 15, 16 and 17. All but

No. 15 concern the identification of pe;son.s within the Federal Government,

other than employees of the National Archives in their routine custodia.nshié, ;
who have had access to the Warren Commission executive session
transcripts which remain security classified and to which the Plaintiff

is seeking access in the present litigation. These are the transcript of

- June 23, 1964, and pages 63-73 of the transcript of January 21, 1964.

Plaintiff has stated that he wishes to establish that the transcripts é.re ‘
improperly classified inasmuch as he may be able to estabﬁgh. that they
may have been reviewed by persons who do not have security clearances
at all or clearances equivalent to the level of security classification

pertir;ent to the transcripts.

Page / of 5 pages. _Affiant's initials%
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2. To the extent these transcripts have been reviewed by persons
within the National Archives and its parent agency, the General Services'
Administration, all persons who have had access in the scope of their

duties have the necessary security clearances.

3. The National Archives has provided access to Federal offvicia‘.lsA :
.outsi..de this agency for twd p;:.rposes: (2) officials of agencies ha‘ving

© subject-matter interest in ﬂ;e docume‘n‘cs have examined them in the
course of regularly scheduled classification reviews or 'classi.ficrati.‘on
reviews precipitated by Freedom of hformaﬁc;n requééts; 61‘ .(b) éoﬁnsel
have e;:azined the documents in thé course of prepaz;ing the Federal
Governmgnt's defense to actions S\;ch as the case at ha.nd I.t sho&ld be‘.
noted that in some instances Government a.ttornevys ixa.ve pz.;.rticipa;ted in
classifica:fon reviews unrelated to Hﬁgaﬁon because of ﬁmeir evexpertise\

in the law rslevant to security classification.

4. For 2ll external accesses described in paragraph 3, é.bove, the

National A=chives has complied with all regulatory requirements to assure

that the clzssified material is delivered to an official having an éppropx_'ia.te _‘ '

security clearance. We ha.ve‘ required t.hat eaci'x person to whom tI;es.e

) transicripts };1ave been transferred provide the National Archi\fes with an :
appropria‘.;e ;‘eceipt documenting the transfer of classified mz;téria:l._
How-ever, once the transfer has been transacted, the Defendant 1s not in
the position to police access to these materials in other Federal agencies.
We accept on good faith and in the knowledge that these other agencies
are equally familiar with the legal requirements pertinent to classii;ied
documents that all persons having access to classified aocuments have

appropriate security clearances.

Page 2 of 5 pages. Affiant's initials %? A




5. In Attacking Defenda.nt'ﬁ contention that the two cla:sn.fled ..::m=C1"-PtS 4

at issue are improperly classified, and, therefore, should be made available

to him, Plaintiff also calls into question the authonty of the Warren
Commission to classify materials, inasmuch as the transcripts were
originally classified at the behest of the Commission. Admittedly, the

authority of the Commission to classify documents originally is clouded

by an apparent oversight of the Johnson Administration. At the time the

transcripts at issue were classified, security classiﬁ.é-ations \x-re:lre governed
'bsr the provisions of Executive Order 19501, as amended (3 CFR 1949-1953
Comp., p. 9‘79, November 5, 1953). While the origina]_. order.conta.ined no
provision listing the agencies-havi.ng classification authority, a subsequeﬁt
amendmernt to E. O. 10501 listed fhese ai}.gencies and further added that
future additions or modifications must be spec1f1ca11y' spelled out by Execu- '
txve_order (E.0. 10901, 3 CFR 1959- 1963 Comp. , p. 432, January 9, 1961). '
Whl.le this provision was complied with for the remainder of the E].senhower
Admnus‘:::::.on and the Kennedy Adm:.mstra.tmn, a search of materials

w1th1n th2 National Archives Building a.nd the Johnson Presidential Library

has uncoversd no evidence that it was ever complied with during_ﬂlé Johnéon '
Adfninis‘i::arion, or that the President or his aides were familiar with thls
provision. As a result, there was never a specific authorization frofn '
Pi'esiden: Tchnson to the Warz;en Commission granting it the autho}:ity to

security classify documents originally.

6. Novertheless, there is significant doéumentary evidenc':‘e fha.t both the
Commission and the President assumed that the former had the authority :
to classify materials. We maintain that the President'sA as somption, iﬁ
view of the Commission's purposes and acti.viti.es, and the fact that tho
overlooked provision existed by Pre51dentx:al fiat, remedies any doubts
created by the initial overs1ght Attached to this affidavit as Exhibit A

is a copy of an affidavit, with attachments, of J. Lee Rankin, General
Counsel of the Commission, dated April 8, 1974, in which he states that
the Commission had the authority to classify documents,

that the Commission delegated that authorityjo._him,. and that

he instructed the reporting company which transcribed

Page 3 " of J‘ pages. _ Affiant's initialsg?éjg )




the Comﬁs sion executive sessions to mark thern in accorcia.nce with his
dirgct‘ion. Attached as Exhibit'B are a series of documents, including

a copy of a letter from President Johnson to. Chief Justice Warren

dated November 23, 1964, in which the President waives the Commission
of certain marking réquirements of Executlt.{re Order 10A501. This

,!1"\.‘ waiver would make no sense at all if the President did not assume that

the Commission had the auéhority to classify documents in the first place.

7. Notwithstanding the authority of the Warren Commission to classify
documerts originally, there are other reasons to supp;ort the present
classificaton of the transcripts. First, ix.1 the éourse of classification

| reviews, an agency .clearly ha.wing the authority fo classify do:cuments.-
has instructed the National Archives t-o maigfam the transcripts as
classified, and, if there is s.ome question about the Cornm.ission's
authority o classify them, to clg.ssify them‘pgréuant to its autﬁority.
Second, —=uch of the information from which the :trar.lscripts are -
derivative; was obtai:ned from agencies having the Aa'uthoriéy»t»c.) clagéify =
do'cume‘:.:s originally. When tl'_xis informa.tion-vwas recei\}ed bf the
Commisziscz in documentary 'forr;a! it was usually marked security
classifiecd. Finally,_ it is impozrtant to 'nqte that it is informatién, a.nd :
not records per se, thatis properly 'clas sified or unclassified.

A * | Whether or not an agency may mark a pal.'ticula.r doc;lment w1th a

! classification stamp is irrelevant if the ix.lformati-canal' con.f:e_n.f of'tlllAat ’
\'"~ document could harm the Nation's security if discloéed to an g.natuthorized_ .
person. An agency having custody of such a document, no matter what

its markings, would be bound to assure its continued protection as long

as its informational content is pertinent to national security.

7 8. In light of the disclosure to The New Republic that the transcript of
June 23, 1964, relates to Yuri Ivanovich Nosenko (see Exhibit C), I hereby

answer Plaintiff's Interrogatory No. 15 of October 28, 1975, afﬁrfnatively.

)
Affiant's initials S}ﬁ,ﬁf A




I have read the above statement, consisting of 4 pages, and it is true

and complete to the best of my knowledge and belief.

(Affiant's Signature)

- Subscribed and sworn to before me on this twenty-ninth day of March

1976, 2t Eighth and Pennsylvania Avenue, N. W., Washington, D. C.

I

(\o 3_1&} Pubhc)

My com*:is&ion expires: AW 3/ /‘77 7

Page 5 of 5 __pages.
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QUHLTED ST2.7ES DISTRICT COURT . owd

!F()’z{ THE DISTRICT OF COLUMBIA . . .
e I e LI IS - :

'BAROLD WEISBERG, :

P].e;ixmﬁ'i.ff, - : :

. Civil Action No. 2052-73
v, : ' .

GENERAT, SERVICES ADMINISTRATION, :

Dcfendaut.- -
e el ® . _—
STATE OF NEJ YORR )
COBNTY OF WEW YOI&(_). 8 7 Tl

CITY OF WEW YORK )

T, J. LEE PANKTIN, living at 35 Sution Place, New Yorl,
Hev Yok, do hereby soleanmly sweair:
1. TFrom Deceuber 8, 1963, I served as Geneoral Counsel of

the President's Commission .on. th: Assassination of President -

Kenniedy (Warren Commission). S T Lo

2, Shortly after I had assumed the Hutics of Générél_
C;unsel of the Commnission, I:was'instructed by ﬁhe Coismission
that amoﬁg my duyties was the respdnsibility to §ccﬁ:ity classiif
at appropriate levels of classification tﬁése records created.by
the Commission in itis investigation an@ repoxt that-s5ou1d be
security.classified under'existing Executive-order. The |
Commission's authority to classify its records aud its decision

to delegate tha:z responsibility to me existed pursuant to

- .
: b
gecutive Ocder 10501, as amended.

i .
' - . S
Ir
] “
) s L
1
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3. As agreced to by the Commission, I ordered

of CCltaln ‘of the Commission exccutch scssions,

facluding LhaL of Januaxy ?7,,196u be cl ssxfled "Top Seﬂxet -
2 - . L
l

and I communicated Lhe fact of said clac {fication, to Ward & Pgu]
. { 3
. - L
transcribers of the exeuutvve sessions (see attached copies of 2
0r1c2301dence betwcen bard & Paul and me). b
. r
- A
€ have read the above statement, COnSlSLi]g of two pages, -
and it ds true and comp]eLe Lo Lbc best of ny knowlédge'and f.  o

I undcrst:nd LnaL ne 1nformatlon T -have given is not

4 . b
YR )

to be considered confidcntlal and that it may be showa to the

belief.

foterasted parpicé.

.

r;ﬂ.-.(;'ﬁ‘.-;‘__’f.ﬁ-—)
Subscribed'and sworn to beforé me’
e [ Ty Waewr T
on this’ /Oj:%uy of Aprll 1974, T
g QZA/
/4
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T, VARD & PAUL
7 ) LHORTHAND REPOFTonA
217 G HLYLCLT, 1. %/
Wasmincion 1, &, €, "
. . l;l-nns E : B
» 2 . H
{l *SrC L IO * ©reician TirednIsns o
"’ :::-I-fr-rr;)uL : . - Cumzaresizmar Cw-u!l%
= oo s January 7, 1964
3L L. WARD. JR. $e )
"Hon: J. Lee Rankin, C=s nnral Counsel Tl o en o T E, :
! Pr951d“nu1al Comnission on the . : R o

L . Asszssinztion of President Kennedy, = TSR -
St 200 faryland Avenuz, M. E., s . i

b Weshington, D. C.’ZOODZ. 3 - ’ - ity
i . ) Res Stenographic Repbrting-‘
i Dear Sir: B F. e T
2;3 -Pursuzat -to our conversation of yes day, in whlch a generzl .
[ outline of reporting services and nceds was discussad, and at whicih

time you asked for a2 statement of prices for work p;r.o;med 1 am
hdppy to submit the Follow1ng acﬁedULQ uF ChaLg”S- :

Drlglnal and twog copxPs" B3 I Go‘per page | (Totnl)

tﬂ'. 4th copy . ) . ’ - .15 per page 3 1.80 g
b " 5th capy . I .15 per ‘page 1.95 g
b . Gth copy ‘ N .15 per page - 22,10
: 7th copy . o . .15 per page 225 = {
}fp\ Bthlpopy N g ' - f .15 per page - 2.40 oo
L - . . . ‘ e T A

s : QLh‘copj . .1p.per page - 112,50
1Dth to 20th copies L S .. * .05 per page - . 3.05

395t to F56h cosdes .0 .0 L - 02 per Eage~f' 3.15

The Tirst eight copies are at the current Eongrass1onal rate:

for closed sz2ssions, no sales permitted; the ninth and succeeding

i ‘copies reflect,z nult1p1e copy rate mlth decreasing cosL due to
1 higher p;oductlon of copies. » . - P
P .

, It is contemplated that the ;epoLting ervices will be performed
-' in Washington, D. C., and that transcrloulen and duplication will be
in the premises of lerd & Paul at the address given cbove. The work
will be given Top Secret or Secret classxF’catlon,‘qu markad on each
volumz, volumes numbersd in accordance with security renulations, and
. & receipts obtainad for material passing betwzen the Lommissicn and our
* firm. If desired, notes, waste paper and other materials will be 3
: delivered to the Commission daily, with the delivery of each.transcript
i _ or they can be retained by us, under security, and destroved from tiqe
i 7 to time. I would suggest that all waste r(teriPl be destzoyed weekly,
' and the notes be turned over to the Commissica at the end of each wcak,
this for possible reexamination of any nacessary page, or shrase which
might need it. .
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i " rimet it - . Rankin,

! :

e ' <. ’ ST T

: (“ A3) reeorting will be donz on_a Daily Copy basis, that is, #ork

S rcporind. o one day will be ¢=2_ivared by 3:60 a. m. the following dzy,

} tnl) ees '2 is a night ssession, in which case the pertion reported

: during the vay will be delivered as 1nd1LhL°d and the night session
= deliverad durlug the Follo ying day. ' :

1
in zny phase of ha ndl ng the work of the Commission.

In event rﬂﬂo-b1nq services are needed nutsxde of the City of
Washing tow, we will be able ‘to service tse hearing with reporter and
apared to deliver a minimum nu:sbar of copies in the field,
1s zn originzl and one copy, and forward the nece Ty -copy back
shingion for duplication and delivery to the Cumn1°51on as early

ssion in this event, to be ‘thoroughly vouchered by the personnel

at
s
‘L

cuse this lengthy letter, but we feel tha
g of the

groundwork -for mutual understanding
nvolved.

=

Please allow me to thank you, sit, for the time.you tock to talk
e, and for your understznding of our problems. : It is our hope

; with @
that we may be chosen to serve the Commission, and that we mey do so
(™ in a manner thdt will reflect credit on those who -have been kind
~7. enough to suggest our 7irm for the work. . :
- ’ = A-Hespectfully submitted,
e ® .

WARD & PAUL

Ly
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it is bette *
giiTereinc .

y parsonnel hav1no tHe Ffull nece-aary clearance will be used -
S ° K ]

5ssib19. _Travel znd other such expenses will be borne by .tha Coi|
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