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OPPOSITION TO PLAINTIF®’S MOTICN 
OQ COMPE: ANSWERS TO INTERROGATORIES 

Plaintiff brings this action under the Freedom of Information 

Act (FOIA) to compel disclosure of the May 19, and June 23, 1964. 

Executive Session Transcripts of the Warren Commission, and pages 

63-73 o£ the January 21, 1964 transeript. Defendant has filed a 

motion for summary judgment, supported by affidavits, and relying — 

on Exemptions 1, 3, 5 and 6 of the¥OIA, 5 U.S.C. 552(b)(L), (3)s. 

(5) and (6). On October 28, 1975, flaintiff served defendant with 

a set of 25 interrogatories which were answered by the Archivist 

of the United States for defendant on November 24, 1975. O£ the 

25 interrogatories propounded, the Archiviat, after consultation 

with counsel, declined to answer 5 interrogatories as follows; 

1l. List the names of all persons who have been given- 

copies of or who have had accesg to the June 23, 1964 executive 

_ Session transcript and state: 

a. The daté on which each person listed was given a capy 

of or had access to this transcript; 

-b. The employer of each person listed.. 

ANSWER; Defendant objects to this interrogatory on cha 

grounds that it is _ relevant to the anbject matter of this | 

complaint. 
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12. List the names of ail persons who have been given copies 

of or whe have had access to the January 21, 1964 executive session 

tranacript and state; 

a. The date on which each person listed was given a copy of 

or had access to this eranacripts; 

b. Tha employer of each person listed; 

c. Whether the copy of access given to each person Listed 

ineluded pages 63-73 ef this transcript. 

ANSWER: Defendant objects to this interrogatory on the 

grounds that it is not relevant to the subjeet matter ofthe 

{ 
complaint. — i 

a 

15. Is Yuri Ivanovich Nosenko the subject of the June 23, 

1964 executive seasion transcript? 

ANSWER: Defendant objects to this interrogatory on the 

grounds that it seeks the disclosure of information which the 

cefendant waintains is security classified. and which the defendant 

Saeks to protect on this and other bases in the instant action. 

16. Did any of the United States Attorneys representing the- 

' Gefendant examine either the January 21st or the June 23rd tran- .” 

script before October 8, 1975. If the answer is yes, which ones, 

and on. what dates? . 

ANSWER: Defendant objects io this interrosstory on the 

grounds that the information requested is privisened, 

17. Has any attorney for the. Department of Justice ox the . 

Central Intelligence Agency ever read or examined either the 

cy
 January 21st or June 23rd transericts?. State the nanes of any 

-who have and the dates on which they read or examined the 

transcripts. 

 



ANSWER; Defendant objects to this interrogatory on the 

grounds that the information requested is privileged. 

in essence, all of the foregoing interrogatories, except for 

No. 15, deal with the identification of persons within the 

Federal Government, other than employees of the National Archives 

in their routine custedianship, who have had access to the Warren 
b 

Commission executive session transeripts sought by plaintiff in 

‘this action. This line of inquiry is irrelevant, in defendant's 

view, to the issues presented by this lawsuit, fox the identification © 

of other persons who may have had accass to the documents has ‘little 

to do with whether the documents are properly classified and being . 

withheld Ppurstiant to Exemption 1. In any case, the attached 

affidavit of Dr. Rhoads (Government Ex. 1) establishes that GSA 

personnel handling the documents have held the necessary security 

clearances and that outside distribution to other government 

personnel has been effected pursuant to regulations designed to 

safeguard the classified material. Further, in addition to the 

; objection of irrelevancy, defendant raises the objection of 

attorney-client privilege with reference to information regarding 

participation of Government attorneys injview of the documents or 

defense of this litigation. NLRB v. Seara, Roebuck & Co., 421 U.S. 

132, 149 (1975); Mead Data Central, Inc. v. U.S. Bept. of the Air 

Force, 402 F.Supp. 459, 463 (D.D.c, 1975). Finally, as set forth 

in defendant's motion for summary judgment, other exemptiona in 

addition to Exemption 1 apply to the transcripts sought so that, 

in defendant's view, the relationship of these tnbdsvogaroniad to 

resolution of ieawes in the lawsuit is even more attenuated, 
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In view of the prior disclosure of the answer to No. 15, the 

attached affidavit of Dr. Rhoads provides an affirmative response 

to that interrogatory. 

Wherefore, for the foregoing reasons, defendant respectfully 

requests the Court to deny plaintiff’s motion to compel answers to 

interrogatories, . 

  

EARL J. SILBERT 
United States Attorney 

  

; 

'» ROBERT N. FORD 
Assistant United States Attorney - 

  

MICHAEL J. RYAN 
Assistant United States Attorney 

Certificate of Service 

I HEREBY CERTIFY that service of the foregoing Opposition’ 

with supporting affidavit and proposed Order has been made upon 

plaintiff by mailing a copy thereof to James Hiram Lesar, Esq., 

1231 4th Street, S.W., Washington, D.C, 20024 on this 7th day 

of April, 1976. . - 

  

MICHAEL J. RYAN 
Assistant United States Attorney 
U.S. District Courthouse 
Room 3421 
Washington, 2. Cc. 20001 

Telephone; 425-7375
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HAROLD WEISBERG, | 
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- }  CivAL Action No. 75+1448 - 
iz ae BNERAL SERVICES ADMINISTRATION, ; i 
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ORDER i 

  

Upon consideration of plaintifé’s motion to ceapeil cones to. 

interrogatories, defendant's opposition thereto, and the entire — 

herein, it is by the Court this __. day oF » 1976 

ORDERED that plaintiff's motion to compel answers to 

interrogatories be and the same heraby is denied, 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

  

HAROLD WEISBERG, 

Plaintiff, 

ve Civil Action No. 75-1448 

Defendant. 

  

DISTRICT OF COLUMBIA’ ) ss.: 
CITY OF WASHINGTON ) 

I, JAMES B. RHOADS, Archivist of the United States, National Archives 

and Records Service, General Services Administration,. Eighth and . 

Pennsylvania Avenue, N. W., Washington, D. C., in support of. - 

Defendant's Opposition to Plaintiff's Motion to Compel Answers to - 

Interrogezories, do hereby solemnly swear: 

1. Of the 25 interrogatories served upon the Defendant by the Plaintiff 

in the above-captioned complaint on October 28, 1975, I, having consulted ~ 

with counsel, refused to answer Nos. 11, 12, 15, 16 and 17. All but 

No. 15 concern the identification of persons within the Federal Government, 

other than employees of the National Archives in their routine custodianship, : 

who have had access to the Warren Commission executive session 

transcripts which remain security classified and to which the Plaintiff 

is seeking access in the present litigation. These are the transcript of 

- June 23, 1964, and pages 63-73 of the transcript of January 21, 1964. 

Plaintiff has stated that he wishes to establish that the transcripts are 

improperly classified inasmuch as he may be able to astabiiat: that they 

may have been reviewed by persons who do not have security clearances 

at all or clearances equivalent to the level of security classification 

pertinent to the transcripts. 

Page / of Sf. pages. Affiant's initials GOK 
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z. To the extent these transcripts have been reviewed by persons 

within the National Archives and its parent agency, the General Services ’ 

Administration, all persons who have had access in the scope of their 

duties have the necessary security clearances. 

3. The National Archives has provided access to Federal officials : 

outside this agency for twa en (a) officials of agencies hevdag 

* subject-matter interest in the documents have examined them in the 

course of regularly scheduled classification reviews or classification 

reviews precipitated by Freedom of Sritieneecton: wecpaenbes or (b) eoumel 

have examined the documents in the course of étépantag the Federal 

Government's defense to actions mse as the case at hand, It should be 

noted that in some instances Government attorneys have participated in 

classificacion reviews unrelated to litigation because of their spentian 

in the law relevant to security classification. 

4, For ali external accesses described in paragraph 3, above, the 

National A=chives has complied with all regulatory requirements to assure 

that the clzssified material is delivered to an official having an appropriate . 

security clearance. We have required that wach person to whom these 

/ transcripts — been transferred provide the National Archives with a 

appropriate reneieh documenting the transfer of classified material. 

However, once the transfer has been transacted, the Defendant is not in 

the position to police access to these materials in other Federal agencies. 

We accept on good faith and in the knowledge that these other agencies 

are equally familiar with the legal requirements pertinent to classified 

documents that all persons having access to classified es have 

appropriate security clearances, 

Page Z of _ pages. 

    

  

  
Affiant's initials SER , 

 



  

5s i Attacking Defendant's contention that the two classified teanscripts a 

at issue are improperly classified, and, therefore, should be made available 

to him, Plaintiff also calls into question the Satteantte of the Warren 

Commission to classify materials, fencoeerel as the transcripts were 

originally classified at the behest of the Commission. Admittedly, the 

authority of the Commission to classify documents originally is clouded 

by an apparent oversight of the Johnson Administration. At the time the 

transcripts at issue were classified, security dessit dations were governed 

‘by the provisions of Executive Order 10501, as amended (3 CFR 1949-1953. 

Comp., p. 979, November 5, 1953). While the original onder contained no 

provision listing the agencies having classification authority, a subsequent 

amendment to E. O. 10501 listed these agencies and further added that 

future additions or modifications must be spasiaesty spelled out shy’ Execu- 

ies order (E.O, 10901, 3 CFR 1959- 1963 Comp., e- 432, January 9, 1961). 

While this provision was complied with for the remainder of the Eisenhower 

Administeton and the Kennedy Administration, a search of materials 

within ¢h the National Archives Building and the Johnson Presidential Library 

has uncovered no evidence that it was ever complied with during the Johnson 

Adminisizzcon, or that the President or his aides were familiar with this. 

provision. As a result, there was never a specific authorization from 

Presider= IJchnson to the Warren Commission granting it the authority to 

security classify documents originally. 

6. Nevertheless, there is significant documentary evidence that both the 

Commission and the President assumed that the former had the authority - 

to classify materials. We maintain that the President's as sumption, in 

view of the Commis sion's purposes and activities, and the fact that the 

overlooived provision existed by Presidential fiat, remedies: any doubts 

created a by the initial oversight. Attached to this affidavit as Exhibit A 

is a copy of an affidavit, with attachments, of J. Lee Rankin, General 

Counsel of the Commission, dated April 8, 1974, in which he states that 

the Commission had the authority to classify documents, 

that the Commission delegated that authority_to_him,. and that 

he instructed the reporting company which transcribed 
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the Commis sion executive sessions to mark thaws in sédetdence with his 

direction. Attached as Exhibit’B are a series of documents, including 

a copy of a letter from President Johnson " Chief Justice Warren 

dated November 23, 1964, in which the President waives the Commission 

of certain marking vequiveneats of Executive Order 10501. This 

waiver would make no sense at all if the President did not assume that 

the Commission had the authority to classify documents in the first place. 

7. Notwithstanding the authority of the Warren Commission to classify 

documents originally, there are other reasons to support the present 

classification of the transcripts. First, in the course of classification 

| reviews, an agency clearly having the authority to classify documents: 

has instructed the National Archives to maintain the transéripts as 

classified, and, if there is some question about the a 

authority co classify them, to classify them pursuant to its authority. 

Second, =ch of the information from which the ‘transcripts are - 

derivatives was obtained from agencies having the authority-to classify _ 

documenss originally. When this information was received by the | 

Commission in documentary form, it was usually marked security 

classified. Finally, it is important to note that it is infommiation, ‘and : 

not records per se, that is properly clas sified or unclassified. 

Whether or not an agency may mark a particular document with a 

| classification stamp is irrelevant if the informational content of that’ 
. 

document could harm the Nation's security if disclosed to an unauthorized 

person. An agency having custody of such a document, no matter what 

its markings, would be bound to assure its continued protection as long 

as its informational content is pertinent to national security. 

8. In light of the disclosure to The New Republic that the transcript of 

June 23, 1964, relates to Yuri Ivanovich Nosenko (see Exhibit C), I hereby 

answer Plaintiff's Interrogatory No. 15 of October 28, 1975, affirmatively. 

4 
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I have read the above statement, consisting of of pages, anditis true 

and complete to the best of my knowledge and belief. 

» , ee } , 

* : 

ms ES (Affiant's Signature) 
4 

“roys 

- Subscribed and sworn to before me on this twenty-ninth day of March, 

1976, at Eighth and Pennsylvania Avenue, N. W., Washington, D.C. 

po a PS   
(Notary Public) 

My conemrsstori expires: A gust 3/, 1F7 F 
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UNLLED SYLYES DISTRICT COURT ne “oa Ff 

ror THE DISVAICL OF COLUMBIA . : 

a RR mm eh me : 

(HAROLD RELSBERG, 2 

Plaintif££, -- $ . to 
Civil Action No. 2052-73 

Vv. . : = 

GENERAL SERVICES ADMINISTRATION, ; 

Defendant, : 

-_ a —- ~ - - -— -_ ~- - _ - — — - os - Ju . 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) ss.: ” ar   
CITY OF NEW YORK ~~) 

I, J. LEE RANKIN, Living-at 35 Sutton Place, New York, 

Rev York, do hexeby solemnly swear: 

. 

1. From Deceuber 8, 1963, I served as General. Counsel of |: 

the President's Commission .on, th: Assassination of President - 

Kennedy, (Warren Commission). eo me ‘Ltd 

2. Shortly after I had assumed the ducted of Coneral 

Counsel of the Comnission, I was ‘instructed by the Coinmission 

that —— my duties was the responsibility to security classify 

at appropriate levels of classification those records created by 

the Commission in it:s investigation and report that should be 

security.classified index exioning Eeeaunies aude, fae. | 

Comaission's authority to classify its records and its decision 

to delegate tha: responsibility to me existed pursuant to     “ ¢ 
Executive Ocder 10501, as emended. 9 

na 
“e

r 

  

TE ETT



S
e
e
 

  
Saterested paties. 

  
    

As agreed to by the Commission, I ordered that the 
  

of certain ‘of the Commission executive sessions, 

a3 i 

jing that OE January 27,1964, be ale assified "Top Secret,! se 

t
s
e
.
 

and I cownunicated the. fact of said ‘cla sification, to Fard & Pawl, 

2 
t 

transcribers of the executive sessions (see attached copies of 

correspondence between Ward & Faul and me). 
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{ have’ xead the above prabenent, consisting of two pages, - | 

and it is true and complte to. , the best of my knowle eand |. .J 

I understand that ¢ the. Sieplieemer tion T-have given is not 
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to be considered confidential and that it may be shown to the 
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Subscribed and sworn to before me’ 

ot “ 

ace No Bens Meh, | Lt t - 

on this’ op day of | of April, 1974. 7 3 
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- Lt WARD & PAUL 

oan . -HORTHAKD IGES* he Sess 

BI7 G HTROLT 13. 
Wasnincton tT, fe, cS. 

t: x 620-4205 —* . “a & . Z e z , area warn : Oresciay Heeonrens ree Pa we teh 2 ° Cunsaresiwat Coewntter ; re Bs 4 
“t ~ oe eee . 4 

3s0°L. WARD. Un, . : January ts 19e 

‘Hons J. Lee Rankin, Ce sneral Counsel, nn : 
Presidential Commnissicon:‘on the . Sos sO . 

vam . Assessinetion of. President “Kennedy, ~ we * ~ OG 
oot, 200 iiaryland Avenue, WN. E., ze % : eee 

Le Washington, D. C.° 20002. 

  

= . Res ebenographic feporting od 
“te Dear Sir: . a. toons poe Ea 

an -Pursuent -to our conversation of yesterday, in “whitch a generel 
i. outline of reporting services and needs was discussed, and at which 
. time you asked for a statement of prices for work performed, loam 

happy to submit the Following Sehedite of shergess : 

    

jel. : Origine and tug copies * BT 65 per page. “(tea | 
Si 4th copy . ; 2° : -iS per pags ~ $1.80 ° : 
an ' ° Sth capy : 7 -15 per ‘page 1.95 : 

Sa . Gth copy , pt °1S per page © 2.10 
: 7th copy . _ : 215 per page La 25" i 

oN Bth .copy . é : :. * °15 per page © ~2. 40 “4 

po . Sth ‘copy . _.40.per page -° 22.50. 

10th to 20th copies a J. * .05 per page - ' 3.05 

dist to Mth costes °C 1-02 per page.” 3.15 

The first eight copies are at the current cdngress{ onal rate 
for closed sessions, no sales permitted; the ninth and succeeding   

1 ‘copies reflect,a multiple copy rate ate décreasing costs due to - 
Pq Bighe? production of copies. ‘ . “<" 

; :   
It is contemplated that the saportina ¢ ervices will’ be performed 

in Washington, D- C., and that tesnseripsion and duplication will be 
in the premises of Werd & Paul at the address given abdve. The work 
will be given Top Secret or Secret classification,’ so markad on each 

: volume, volumes numbered in eccordance with security sequlations, and 
: Feceipts obtained for material passing between the Conaission and our 

firm. If desired, notes, waste paper and other materials will be 3 
-.: delivered to the Commission daily, with the delivery vo? each. transcfipt 
j . or they can be retained by us, under security, and destroyed from tine | 
“to time. I would suggest that all weste material be destroyed weekly, 

and the notes be turned over to the Commissicn at the end of each week, 
this for possibla reexamination of any necessary page or »hrase which 
might necd it. : 
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a dons on a Daily Copy heals, that is, tork 

reporiss. oy one day will be dalivered by 9:00 a. m. the Following dey, 

Un] ess ‘2 is a might session, in which case the portion reported 

during the cay will be delivered as indicated, and the night session — 
. deliverad during the follow ying day. , 

Only personnel having the full necessary clearance will be used .- 
in any phase of he inl ¢ ng the work of the Commission. % 

  

snecting services are needed oulside of the City of 
we will be eble to eervice t 38 hearing with reporter and 

avel end other such expenses will ba ROPE o by. the aay 
= suet, to be ‘thoroughly vouchered. by the personnel 

use this lengthy letter, but we feel “that it 
groundwork -for mutual, understanding of the . 
nvolved. : 

is bette: 
difFereine . 

Please allow me to thank you, sir, for the time. yau tock to talk 
ne, and for your understanding of our problems. : It is our hope 
we may be chosen to serve the Commission, and that we may do so 
manner that will reflect credit on those ‘who -have been kind 

ough to suggest our firm for the work. : 
2 

ae an om . . , _heseeetivily submitted, 

WARD & PAUL . 
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