Dear Jim, Ryan's Hotion to Dismiss; Memo Points, authorities, 75-8448 3/30/16

Your mailing did come today. To close to lunch time I've read to the attached
affidavits. I have a few comments from a single ha ty reading I'll start to make now
and then will address individual points spearately, so I can give you this touorrow.

I don't know how much time you have but I think another and powerful, accusatory
affidavit is called fore If you agree you may went to begin with asking for an exe
tention of time for responses

Ryan' s purposes that are obvious from the hasty reading include lay:.ng & vagis
for Robinson's being without the right to make gny judicial determination. Cur response
therefore should be to lay a basis for Robinson s finding otherwise combined with a :
record that gives him not reasonable alternative, This means a polite cutting and
slashing, bsginning with Ryan who argues in the case execatly opuosite his argument
in 75~225 even on discovery. “e is quits vulnersble and we should give Robdfison the
opportunity to do with Ryan what Ryan is trying to do with and %o Robinsone

I won't now have time to go ovew the earlier record but I'm wondering, from.
vecollection, if it is consistent with what Ryan here argues and alleges.

This is & close to perfectx setip for a David=Goliath act if we can find the
time, most of which will be your polishing what I do in the affidavit and your legal
arguments. The fact is our way once we decide what fact we want to use, The case ve
can make out of their lying is powsrful, even with Briggs.

I've skimmed the entire thing. I think that with my present time pressures, gete
ting ready to lsave tomorrow, when I'1ll give phis to yonu, I'd best use a series of
individual pages and let you assemble them at least to begin withe I'11 have a carbon -
and if we have tiume aftér I return, which means begluning Saturday, I'11 add to it.

Sone of the dishonesties in citation are beyond bhelief in their seledtiveness. -

I'11 also have gsome copying to do. If I can arrange it with Floyd 1'1l get that
done Saturday if some students can come. Otherwige I'll get back o it for youe 1 mesan
such things as samples of perious suppressions whers the same things were alleged. Some
of these 1'Ll leave to you rather than risking overlaoding you. fike what is in the
oxecutive sessions in IV and PM. They haye, really, opened that door waide and I think
we should fully, very fully, inform Robisone. This, too, I think should bz in an affidaviie.

Agzide from vhether there is another proper way, I welcome the chanece fo lock horns
with them on qusstions of fact, thelr fact, their files, which s ould. be more :mprea
sive if Robinson is going to be, as I hope, fair and open-minded,

411 of this can influence the current apveal and 1996, .

We might want to think aboubt why Ryan was assigoed to this case. it may be that
he is one of the few they have who knows the law, things like thats but it may also be
because they want someone to take a possible fall. I believe it safe %o work with the
gsecond possibility in mind, especially because he is vulnerable on the kinds of affie

davits he presents, like Kilty's contradictory ones on tne relevant, his msrepresunta-
tions (which are the norm, of coupse), etc.

In short, they have given us an exceptional opportuniity if we can exploit ite

Best.



Re Statement of Material Facts.About which there is no diepute, it says.

And in recounting the history states a non fact, that my first request was
March 12, 1975, False. My first request was in 1967, about eight years earlier,
One proof is printed in WWIV. This is Item 1.
[a]

(But note the correlation between this date and the Earch 21 in Briggs letter.
Briggs letter is proof that the CIA delayed long enough to violate the lawe His
explanation of lost pages is also suprious because 1) the CIA is supposed to have had
copies of this earlier #od 2) a phone call would have gotten him any missing pages.)

The government has sdvanced these same arguments since 1967. In every inst:nce
they have been proven false until now it is veduced to what is sought in this case.
In every case what had been withheld contains the proof of the falsity. In every case

the falashood was deliberate, not accidental, Eben the invoeation of legzal authority
was false. “t did not exist. Rhoads explanation before the Abzug commijptee, where he
admitted there was no legal basis for the withholding, is that he didn + bother to
check, he just assumed the authrgity exisged. (Here perhaps his affida®it, whers he
calls himself the inheritors Without any check of the Commission's authority, respon-
sibilities, jurisdiction and powers?{) R

i They have lied regularly in affidavitd. I can recall no single one that did not
i have some degree of falsehood, ineludéng Rhoads, .

f The real purpose is disclosed by an abundant record to be 4o deny me these

3 records which in every case were withhedd only because the government saw the resl

] ‘poseibility of ombarrassment in them. "

This ig a nineeyear record without a. gingle varigtion from what is now the norme

Because this involwves the CIA we should perhaps include references to the Heine
and Olson cases and their deleings with me, .

Heines they swore to the court that thelr affidaviis could not be disclosed
even %o the plaintiff's coumsel because any disclosure would do irreparable damage to
the protection of intelligence sources within the United States, But once that case
was passed and I used FOIA in asking for these affidavits they were given to me. The

most casual reading of them shows no bagis in fact for a gingle allegation and the
allegations boil down to the totally unsupported CIA word, as in this case,

"~ In the Olson cage they lied after they killed a man and led his family into
financially difficulty timea and had them live under a cloud. Lven then, in maling
disclosure to the Rockefeller Commission, they did not tell the full storye. What
i was withheld from the public has nothing to do with national security snd never did.

In my case they lied to their general counselm he lied to us or bdih in writing
you that they had no files on me. They in fact later, without anything like full complie
| ance, turned over quite a sheaf of papers, including proof of further withholding, They
lied evem after they were told I had copies of some files and what they gave me duums
doeg not come from any of these files and does not include any of the papers I have,

If there is mmx one thing that on the record is totally undependable it is the UIA's
and the Archives' word on these questions.

In this case they are depending on the impossibility of any judge knowing what
is and is no% known on the complicated subject. What cen appear %o be properly within
the exemption may in fact be entirely nonssecret and in these cases I am confident
this is the case,

My own record is one of cemsoring what was improperly roleased in the past
where improper release served official ourposes to conceal the identities of those who
could have their privacy vielated and could be damaged by ite (Like in Oswald in lew
Orleans, where they disclosed unsubstantiated allegations of homosexuanlity, with names,)

I'11 address Nosenito separately.

On staff and personnel matters, they have already made numerous disclsosures N
including in these executive sessions that have been released, These range from the




the Joing to the leaving the ataff. It is not secremt that some left carly (Adams

and Hubert); that there was disenchentment and disagreement (Adams in particular)s

Jhat there were false political allegations against members of the staff (that of
Redlich, amount to accusations of comuinism, were well publicized)s To one who knows
the fact the high probability is that official ewbarrassment not concern for rights

is the real reason, The reflections would not be on the persosmel bui on the government.

Item 5 illustrates the point on "nationel security.”" That reason was advanesd
to justify withholding of it until the last minutes For years they pretended it did not
oven exists Ouly when our next step was to file a complaint did they deliver it, (1/22)

Their use of the Conference Reports

It is limited %o “"a particular classified document." At the time of all wy
requests going back to 1967 not one of these had been claseified in accordance with
or by authority of any law or regulation of executive order. It is only in this
“extremity, when I had alrveady proven this in court, that they koked up the new dodge
disclosed in Briggs' letter, an ex poste facto classification that is alsc a downgreding

of the illegel classification of Top Secret,

They cite 2052«73 out of context and do not tell the judge that in that cage the
1llegality of the olassification was a Judicial determination, Meanwhile, I had a stande
ing request for all the executive seasion transcripts. Not until long after this decision, -
under date of 1 May 1975, did the CIA grope for a fig=leaf, The CIA's letter of that date
recognized the illegality of the classifications

"I there is any question concerning the authority of the Warren Commission )
classify national security information, the Archivist shouldd mark the documsntsy
apvropriately, citing this letter as avthordity, ‘ r .

The downgrading is in the sanme lettors"Thek documents, under the criteria of
Executive Order 11652, Wworrant classification at the confidential level and exempbion
frow the smiummikr “eneral ~eclassification Sehedule,"

(Question- does anything no higher then the lowest classification qualify
under 116527) '

- This is an ex poste facto classification and thus lacks the sauction of law,

The docunents wers not properly classified for eight years after ry requeste

The @ommission. as the CIA letter seecks to get arcund, had no authority to
classify anything, .

(We should check out files to sce what happened between the Mavreh referral to
CIA and thedelayed May response. Probably something I did forced this belsted answer,

I think it is in what followed ow conference with their general counsel and HY Tow
quests of Archives and them. £t is not feee-standing, as he suggests, I'm sure.y One
tause way have been my Nosenko requests, to which the Archives made initial vesponse
the day we had the curbstone picturves taken, May 13,)

The same claims have been made in all the other cases, In all they have been
proven wrong once 1 oblained what it withheld, In seven out of seven cases in court
alone these false claims have been made &n one form or another and in each of these
cases gome or all of what had been withheld was glven %o nme. ¥n other Cases, vhen the
filing of a complaint was clearly imminent, the movernment eleected blandly to pretend
it had made no such claims and did deliver, This ineludes all the ezemptions here claimed,
including the nedical-right to privacy one., In fact, where the agency of paramount
inteyest decided that what I asked for could be given to me proverly the Archives and %
the gepartmant of Justice intercepted it, falsely made these spuricus claims, and only
when' 4 was about %o 80 to court later later relented. (Memo of Lransfer and related
papers.) The invocation of the exsmotion was knowingly spurious and the contortions
to withhold in that case are close to unprecsdented,

N Exemgtion % Ppe 2-33 1'11 have to study that one and the relevancs of their
cltations, I expec% caey invoxed it to £it their citations,



In context this amount to a claim to a license to deceive a court and defraud
& litigent without providing & judge even a perfunctory chance to see if he is being
deceived or the litigant defrauded. I am without doubt that if I can see these transciipts
from what I know I can prove it to the judge. (You might want to remmind him that the
Department of Justice says I know more than anyone in the FBI on this subject.)

Here you callede I asked about Exemption 3. I think you should not dismiss
this as a tautology, that they have contrived a Rube Goldberg way of perhgps persauding
the judge not to get invodved in an in camers inspection because they can 1 survive
an honest onee -

~ On page 3 they claim the need "for protecting intelligence sources and methods."
Nothing could be much more spurious. I'll be addressing this under Nosenko later. The
citation of the Conference *‘eport is.limited to a number of things, here I note what
cangt be relevant, the foregoing, But it is only these special things that ave to be
protected, not anything and everything some buresacrat wamts to suppress. There here
can t be any question"of the national defense or forelgn policy." Their memo, in fact,
clains no more but seeks to extend the interpretation to cover anything and everythings

On page 4 they egain use the Conference feport but out of context and never having
~ met its requirement. "Responsibility for national defense end foreign policy matters" is
récognized as a proper responsibi,ity if there really are such questions. There is nothing
her to support the allegation of congenital and habitual liars. It cangt be true,

This is then further limited by reference to "a particular classified documente"
Wha% I seek was never legelly classified until long after my request, so there is no
Yparticular clascified document,"

Executive departments maey indeed "have unique insights into what adversely
effectss might occur as a resull of public disclosure of a particular classified
docunent” but in this case thet is impossiblee There is nothing the CIA knew or could
have k?own from Losenko that the USSR didn't knew. The only secrecy was from the American
people - ,
‘ In fact, the intelligence agencies have fostered a whole mgthology out oi this,
The bona fide intelligence mehtods and sources secrecy is a fiction. There are akmmaix
fow such secress and in %his case none ig possiblae. Intervogation is not a secretd
method. 1t involved no spscial techniques, least of &ll with a voluntary defectors
What is being hidden here is that what the defector said is contrary to the official
- gagountzafziiag story. There is no possibility of doubt on this, thus it wes entirely
suppressed from the Warren Reporte It was no secret to the Russians that their nan
defected, no secret what he imew and could say, so they, as always, merely assume that
he did remember aand say all he coulds But that the Russians suspected Oswald and had
nothing to do with him is ncither a secret i telligence method not a national defense
secrete Nor is his opinion of the Commission's Oswald file. »

When this ¢laim to lUunique insight" has been made in the past it has never
been trues, It sinht here and now, A1l that is unique is the falsehood.

Here on 4 they refer to Yapplicable executive order or statute.” The Hresident
in his "uvnique" wisdon say fit not to confer any such rights or powers on his Comrdssion.
One of his advisers was a Supreme Court Justice. The Commission's chairmen, then Chief
Justice, never asked for such rights and powers. If the intent now claimed by the
government had been intended the rights andpowers would have been included in the
executive order and subsequent legislated added power, as of subpoena. But even then
the Commigsion did not ask for it and these executive sessions, once Top Seeret, show it.

The citatign from page 12 of the Conference Report stipulates conditions not wed
in this cases...lederal courts.e.uill accord substantiel weight to an agency's
affidavit conce:ning the dbtails of the clagsified statug of the disputed records"
The affidavits do not so inform this courte They do not give the history of classification.
The atiachments in fackt show that there was no authority for classification, except for
the proven and repeated after proven perjury of J, Lee Rankin, which was ruled on in



CoAe 205273, where the identical affidavit was found not %o be proof and the decision
on this exemption was against the government. (It cites this case without so informing
this court.) Morveover, in bthe attached affidavit of Dr. Rhoads, which has been withheld
from us sinece October 6, 1975 — wore than seven months « he does not inform this court
of what under the citation of the conference report is vital. Nor has he or the governs
ment remedied the defects in this affidavit after, under examination, he swore other
than he informs this court.

Dr. Rhoads was a witness before the information subcomuittee of the House
Kudiciary Coumittee. Hy then swore than in denying me these transcripts on my requesting
them he assumed he had the legal rights that he had never checked or consulted auwthority
to see if they were properly viessifiedp and that contrary to his affidavit and the
attchements there was no authority in the Warren Commission to classify them as they
were clagsified, : - ‘

Can there be anything more esgential to "the details of the classified status
of the mhwsxifia disputed record"than that they were illegally and dmproperly clagsified
and denied an applicant without the most perfunciory inquiry into the legality,pro-
priety and authority for this classification?

What weight can be given the word of an affiant who so deceives a court? Who
executes a knowingly imporoper and inadequate affidavit, pretends it is full and come
plete, Tinally is forced to swear otherwise, and five nmonths later files it without
changgeof any kind snd uses it to vepresent to this court that it informs the court
as the court should be informed "concerning the details of the classified status of
the disputed record."
_ Thig is consigtent with §§: Rhosds' prior record. For example, whsn compliance
was the central issue in my C.de 2069«70 Dr, Rhoads swore that I hait not made the
request with which all begins under the Freedom of Information Act, whereas the
government's own attachements in that case ineluded my request, my appeal and the
rejection of thet appeals . c , g

hnd in that cace, fux a suit for pictures of WebseR O8Nk SeMeRYY TashRtTBEs
Ruhoads assured the court tha: the pictures would be taken as I requested, again without
any checking, and then, after the case was vesolved, telling me it was impossible
because some of tne evidence of which he is custodian had been tampered withe ln that
gese what is vital evidence, the kxnoy of the tie, nc longer exists. Afier the Wsrren
Commission's use the tie was unknotted. ’

There was an entirely different issue in the Kpopf oase. Victor Mavchebti had
* taken an oath on Juiwgk accepiing his position with the CIA, The CIA then claimed
that parts of his book violated that oathe. What the government does not day iy that
most by far of what the CIA mxmkmm censored was censoved without any basis at all,
as the comrt determined. ‘

On "the judgement of the Agency,“ they argue that the Congress passed a law |
that is a license to lie, to defraud, to msirepresent. The question here is not one
of Jjudgement, ;t is one of truth or falsehood.

In arguing on Exemption 5, "consultative functions,” were this applicable there
are rolevant decisions not citede Americen Majl v Gulick hold that any use is a walvers
Warren Comrdssioner Yerald R, Ford made commeréial use of these exscutive session
transcripts as soon as the Commission's life ended, That there is no such blanket
immunity as here alleged is proven by the fact that all the hundreds of pages of %hese
transcripts are available except the two and the part of one here at issue. They did
not even argue this in earlier cases as a result of which they let me have other transeripts.
Thers is, in fact, not even the showing that these sessions were "delibereiive," The
coirelation with the Commission's work indicates they are of different characiter. Nox
is thewe a showing that they involved "decision making." Rather do they deal with whal
ig embaprassing to the execuiive branch, which ftherefore wenits to suppress theme
These claims are consistent with the deceptions practised in all seven of ny

Any contraption to give the semblance of legality is contrived,
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We can cite here until the chickens roost.

If this lets us olte properly, there are the moai appropriate quotations that
can be made from the transcripts, thoseof 4/22 and 27 in particular, Dulles on lyingg
all on the non-investigation of fact and of conspiracy and the destriceion that wes
not carried out; on the pictures and Xerays and whether the Commission ever had themg
the Secret Service statement that they did with the appropriate excerpts we have in v,
stce There is a catalogue of the horrible if you want it, Hoover's prejudgemen: may also
be apsropriate here,

Lying and deceiving and misrepresenting are not sanctioned "functions of governe
mente®

Their invocation of "deliberative" znd "econsultative functions" give a fine
chence to bring in the non-existing 9/15 executive session where there raally was
deliberation. There was faked pagination, a faked beginning of an executive seasion,
but there never wa s any transcript despite the belief of members that there would bes
There is thus no existing record of the essential deliberations and of the real cone
sultative fuaction,

This comrission had two charges, to investigate and to repdrt. Hothing is wore
essential to its functioning then that disagreements be deliberated. So, Rankin saw %o
it that ther: was no record but led members to believe there would be and wase '

‘ - But even Rankin's affidavit does not meke the ¢laim to this exemption,

Some of the affidavit in that case is relevant. Yr more than one, rather.

The claim that this could be "injurious to the consultative function” is entirely
without support. Tt is not dn any affidavit. And it is contrary to the decisions snd
opinions of the former chaimman, the Department of Jus¥ice and the White House ai the
time the records were transferred to the Srchives. There is no mention of withholding
any of thes: kinds of records and there is the clear inbeht to disclosa everything
possible. Warren's letters and the megory holing might be appropriate, plus Wozencroft
aad Bundy.

On the original classification, remember that when the DJ suppiied veporting
gervices no singel executive session was classified. When Rankin took over all were,
even of testimony thet was published.

Rankin is parti pris in this{ The ki tranascripts disclose what he did and
how he did ite othe Sk

¥hile kxxunxxiZase transcripts were classified{xifxiikwmatky Top Secret he
was sinulteneously permitting the reporting firm to sell them for profit. Compare
this with his affidavit.

5«6 and the claim that the 5/19/684 transceript "relates solely to a discussion
of the continued employment of two Commission staff members," ‘

If there is any transcript that relates solely to one subject it ie not eny of
the great majority that I have and have studieds

There is no such representation in the Brigzs affidavit and there is the opposite
in the Young latter, which says excisions can be made. Yougf concludes that the result
would be incomprehensible, which is not his decision to make but also does not support
this claim, ' : .

Nor is this what the Rhoads affidavot 8ays. It says only tiat the purpose of the
mesting was"to discuss the continued employment of two of its staff nembers! Moreovar,
it is false %o say that news accounts gidtmwmmymctramuent no farthur:than frunoring
complaints.” There were not rumors, there were explicit and official compiaints and the
&llegations are and long have been public, from prior to the day or that executive sessione
Yo, there is no "orotecting their identifies® by continued suppressione

Wers these allegations the reality then the oppesite of the claim iz the casee
Bather than hurting these staflf members, whose identities are puvlic from Dr, Rhoads®
oun afiidavit, disclosing the Commission's reasons for continuing their services can
only help their repuiations,

If there is any question of "a clearly unwarranted invasion of personal privacy"




clearly that lies in the prior publication, not in suppression of what from dhxus
these representations can only be exoneratione i :

There is no relevance her to ¢ e alleged seeking of "hames and addresses” in
the cited court of apoeals case. Nop can names and addresses be the subject of the
segsion, from even the governments representations. This also is true of the representation
of "Under Exempticn 6, home addresses have been withheld where the addresses ars
Yinformation thut the individuel may fervently wish to remain confidential ox only
selectively released.'” :

. Hot only is this not an issue and not in any way relevant, all the ataff wmembers
were prominent, can uiX be lcoated through stundamd directories and havey especielly in
one case, since the service to the Commission been in public posts = now deen of a
lew schoole (Redlich) - ' -

However, there is a velevani decision I've recently cited to you, where public
employees do not have this right as it relates to their official duties.

Yhat follows, as it relates to me, is great, that stuff about collecting informee
tion on individuelse. This session could mim not have been of that nature.

" But after many months the same aepartment of Juctice that makes this claim has
not responded to my request and the same CIA is not only withholding but hasn't even
responded to an appeal on a request first made in 1974 and leid about in January 1975

Too bad there isn t tinme to check all their citations. Those that are clear ore
- £
ivrelevante ,

Have they no% weised by prior executive session disclosurés of personnel mattorg?
Gontluiheymelsjussxs

Want %o throw in resignations fron digenchaniment? (Adoms wes fivet, Huberd
also vert sarlya.)

: Good oxamples of ramblingfrom the egenda ave those sessions where Raonkin refers
o the autopsy film and 1/22 and 27, which permit juicy quotations that are relevant
slgevhere in this alsoe E8pe incontextDulles on perjurye

Have they also not waived on "decision making process” with 1/22 and 1/27 teo
cite the most recent cases? Can we argue it and bring in these fine excerpls that nay
%pterest the judge? Thers was what could be called decision~making there! and how on

oover haveing them booxsd in and destroying the wecord!

This whole aporoach is designed To roduce Tederal judges to no more than
the rubber stamps of executive agencies.

Is it not a basic principle of law that one cannot be the beneficiary of his own
illegal acts? These have been withheld from me 1llegally, when there was no legal 7
clessification. Rather than reclagsifying them, which is suppose is of Bubious legallty
anyway, Rhoeds merely 18ed and thereby suprressed. Now he seeks judicial sanciion for
thege wrongs, which denied me mwy rights under the law for yoears.

. Rhosda' affidavit: 3 as the successor agency was it not his and GSA's obligation
40 know their authority, repsonsibilities and obligations at the very outset of becoming
this successor agency, to know to begin with what the Commission's charter, mandate and
limifations were? Once FOIA was enacted, did he not then have the added obligation of
lsarning what was vequired to comply with the law? Did he unob in fact draft and agrre
%o guidelines and regulations? Could he or his counsel of GSA and its counscl have med
any obligations after passage of FOIA, when there waas ysar befors it beceme efiective,
withouty the kind of checking into the Commission’s rights and powers, which he swore %o
the Abzug committee he did not de with regard to these execubtive session transcripts?
Did ho not in fact keep the transcripts of the pablished testimony classified Top Secret
from several years gfter publication and sale by the Governwent Printing Office?

4 Ackually this says that I forced hin to malks much available, while saylng also






