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UNITED STATES DISTRICT CGURT

FOR THE DISTRICT OF COLUMBIA

HAROLD wWEISBERG, .
| ‘Plaintiff

oy= Civil Action No. 75-1448

GEIERAL SERVICES ADMINISTRATION,

Defendant

No? N N N N N N Nl NS

DEFERDANT'S MCTION FOR SUMHMARY JUDGMENT

Defendant, by its attorney, the United States Attorpey for
the District of Columbia, respectfully movesthe Court for éummary
judgment in its favor on the ground that there are ro genuine
issues as to any waterial fact and defendant ig entitled to
juegment ag a wmatter of law. Rule 56, Federal Rules of Civil
Procedure. |

In support of this wotion, defendant cubmits herewith a
statexent of material facts as to wiiich there is no genuiue igsue,
a memorandum of points and authorities, the affidavit of Dr. James
B. Rhoads, aArxchivist of the United States (Government Exhibit 1),
and the affidavit of Charles A. Brigzss, Chief of the Services Staff
for the Lirectorate of Operations Central Intelligence Agency

(Government Exhibit 2).

EARL J. SILBIRT
United States Attorney

ROBERT M. FORD
Assistant United States Attorney
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KICHAEL J. RYAN
, Assistant United States Attorney

Certificate of Service

I HERERY CERTIFY that service of the foregoing Defendant's
Hotion for Summary Judzment together with suppor;ing Statement
of xaterial Facts, memorandum ofvpoints and authorities, p;oposed
Order and Exhibits has been made upon plaintiff Ly wailing a copy
thereof to Jame&'ﬁiram Lesar, Esq., 1231 4th Street, S.W.,

washington, D, {! 20024 on this 26th day of Mareh, 1976,

HICHAZL J. RYAN

Assistant United States Attorney
U.3, Uistrict Courthouse

Room 34Z1L

vashington, D. C. 20C0L

Telephone: 425-7375




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
HAROLD WEISBERG,
- Plaintiff
“ye Civil Action No. 75-1443
GENERAL SERVICES ADMINISTRATION,

Defendant

- STATIMENT OF MATSERIAL FACTS &S TG
WHICH THERE IS NO GENUINE ISSUE

In support of its wotion for summary judgment and in conformance

with Local Rule 1=9(h), defendant submits herewith a statement of
material facts as to which it contends there is po genuine issue:

1. On March 12, 1375, relying on the p:ovisions of the
Freedom of Informgtion Act, plaintiff requested disclosure of
cértain Wamen Commiséion executive session transcripts (Exhibit A
to the complaint).

2. On April 4, 1975,.by letter from Assistant Archivisg
E&?ard G, Caupbell, defendant grantedplaintiff’s request in part
and denied disclosure of;

A. The Varren Commissiou executive seésion tr#nscript of
Hay-19, 13643

B; The Warren Commission executive session transcript of
Juna 23, 19%64; and

C. . Pages 63-73 of the January 21, 1954 Warren Commission
execut{;evsession transeript (Exhibit B ta the coﬁplaint).

3. ©On April 15, 1975, plaintiff appealed the denial of

these materials to the Deputy Archivist (Exhibit C to the complaink),
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4. On ¥ay 22, 1375, by letter from the Deputy Archivist,
defendant aff;rmed‘tha d;cision deaylug digsclosure of these
ranseripts (Exhibit D to the complaiqt).
5. On Septeuber &, 1975, plaintirff filed the instant action
in_the United States District Court fo? the District of Columbia

to compel disclosure of the withheld docuzents.

EARL J. SILBERT
United States Attorney

ROBERT N, FORD
Asgistant United States Attorney

MICHAEL J. RYAN ]
Agsistant United States Attorney
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UNITED STATLS DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD WEISBERG,
Plaintiff
Y= | Civil Action No. 75-1448
GERERAL SERVICES Amamzsfa&rmn,

Defendant

Nt N Mot Mol N Ve Nt Nl Nt Nt

HEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY
- JULGHENT

Preliminary Statemeat

Relying on the provisions of the Freedom of Infommation Aet
(FOIA) plaintiff brings this action to compel defendant to
disclose two transcripts and a portion of a third transcript of
thé executive gessions of ché Warren Commission. On ﬁarcﬁ 1z,
1875, pl#intiff wrote to the Archivist of the United staﬁes,

Dr. James B. Rhoads, and requested disclosure of

1. The executive session transcripts of December 6, 1963,
and Hay 19, and June 23, 1964;

2. Pages 43-68 of the December 5, 1963 executive sesziocn
transcript; -

3. Pages 23-32 of the Decewber 6, 1963 exzecutive session
transcript; |

4. Pages -63-73 of the January 21, 1964 executive session
transcript; and

5. The reporter's notes for thé January 22, 1564 executive
sezsion,

The decuments requested were disclosed with the exception of the
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tranacripts of May 19, 1964 and June 23, 1964, and pages 63=73 of
the January 21, 1964 transcript.

vefendant maintains that the June 23, 1984 trepscript and
pages 63=73 of the January 21, 1364 transcript are protected by
exemptions 1 and 3 of the FOIA, 5 U.S5.C. 552(b)(l) and (3), and
that all three transcripts are protected by exesption 5, 5 U.5.C,
552(b)(5). In addition, defendant contends that the Hay 19, 1964
transcript is protected by exemption 6, 3 U.5.C. 552(b){6). Each

of these exemptions will be discussed seriatiam,

Argument

1. The June 23, 1984 Executive Segsion
Transcript and Pages 63-73 of the
January 21, 1964 Executive S5Session

rangcript of the Warren Commiasion
Are Protected From Disclosure By §
U.5.C. 552(h3{3)

The third exemption to the FOIA permlts the withnolding of
materials "specifically exempted from disclosure by statute . . ™
5 U.8.C, 552(b)(3). It bears emphasis that Exemption 3 preserves
intact any authority an agency is granteé by statute #o protact
or withhold information, including documents subject to the

Information Act. Administrator, Federal aviation Administratien

V. Rebertgon, 95 8. Ct. 2140 (1975). 1In other words, "Exemption
5 differs from the other exemptions enumerated in the FOIA in that
its applicability does not depend on the factual contents of the
specific documents, and therefore in camera inspection by the Court

would be ununecessary and ilnappropriate * % %," HRuational Airlines

Inz. v. Civil Aeronautlics Roard, ot al., D, D.C., Civil Action

el

No. 75-013 (Hemoranduma and Order dated QOctcber 10, 1573).




Here, two transcripts are protectad by statute, as 3pecified2

at Paragraphs 2 and 4 of the Briggs affidavit (Government Hﬁhibit )

and paragraph 9 of the Rhoads affidavie (Govermment Exhibit iy

Specifically, 50 u,s.c. 403(d) (3) provides "That the Director of

Central Intelligence shall be responsible for protecting intelligence

sources and methods from unauthorized disclosure , , , " Thus, the

n

Senate Report on the 1974 amendments to the FOIA (5. Rept. Ho. 93-854,

93d cong., 2d Sess.) states;

By statute certain epecial categories of gensitive
information * % % intellizence tources and methods
(50 u.s.c, §éG3(d)(3)(G)) = must be given special
Protection from unauthorized disclosture, These
categories of informatien have bheen exempted from
public inspection under Section 352(b)(3),
'specifically exendted from disclosure by statute, '
and (b)(1), 'specifically regurad by executive
order to be kept secret in the interest of the
national defenge or foreiga policy,!

The Conferenca Report is in aceord with the Sepate Report
discussion on thig point. (Conferenca Rept., 5. Rept. No. 83-1200,
p. 12.) Espeeially in-view of the Briggs affidavit, 1t cap be
plainly seen that 30 U.s.c. 403 Protects two of the transcripes
Plaintifi seeks, - Accordingly, plaintizss D8y not obtain access to
the Lranseriptes undey the terms of the POIA,

II. The June 23, 1984 Executive Session
Transeript and Pazes 63-73 of the
Jaauary 21, 1364 Lxecutive Segsion
Iranscript of the Warren Commission

Ars Protected From Lisclosure By
S U.8.%. 352(b) (1)

Both the Briggs and Rhoads affidavits reflect that two of the
Cranscripts sought by plaintiff herein are currently classified
asg "confidentiall and have baen determined to warrant thig
classification. Exemption 1, 5 u.s.c, 352(b) (1), vas intended by
Congress to protect raterial vhose releage would be harmful to the

natiotal defensze and forelgn policy ag determined by the Exccutive
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in accordance with Executive COrders. The 1974 amerdments to the
FOIA narrowed Exemption 1l's scope to an extent. At the seme

time, the Congreas consldered the ravised Exémption 1 as according
the Executive broad powers to procecﬁ material:

However, the conferees recognize that the Executive
departments xesponsible for national defense and
foreign policy matters have unigue insights into
what adverse effects mizht osccur as & result of
public disclosure of a particular classified record.
Accordingly, the conferees expect that Federal courts,
‘in making de novo determinations in Section 552

(b) (L) cases under Freadom of Iaformation law, will
acecord substantial weight to an agzency's arfidavit
concarning the details of the classified status of
the disputed recorxd. :

[93d Cong., 2d Sess., S. Rept. Ro. 33-1200, p. 12
(the Conference Report).}

The Senate Report likewise states that amended Exémption 1 '"does

not allow the Court to substitute its judgment for that of the
agency>* % % only if the Court finds the>withholdihg to he without’
8. reasonable basis under the applicable Executive order or statute
may order the documents released.”™ (8. Rept. Mo. $3-854, 953d

Cong., 2d Sess., p. 16.) 1In keeping with these criteria, ..the Briggs
and Rhoads affiéavits establish chét LExemption 1 proﬁects two of the

transcripts plaintiff seeks, Wolfe v, Froehlke, 510 F.2d 654 (b.cC.

- Clx. 1974). See also Alfred A. Knopf, Ine. v. Colby, 509 F.2d 1362

_ (4th Cir. 1975) (plaintiffs have filed a petition for & writ of

certiorari). Accordingly,for this reason, defendant's wmocion for
' 1/
swmmary judgment should be granted.

1/ All of the reporta by congressional committées preceding
enactment of the 1974 FOIA smendments confirm that In camera inspsction
is not reguired and the Court should first attempt to resolve the
matter witheut in camera ingpection. (5. Rept. Wo. 93=854, 424 Cong.,
Zd Sess., p. 13; H. Rept. Ho. 93-876, p. 8; S. Kept. No, 921200
(the tonicrence Report), pp. 9, 12).

-l -




ITI. All Three Documents Sought By
- Plalntlif Are Protected Frow
bisclosure by 5 U.5.C, 552(b)(5)

The June 23, 1964 trapseript, the May 19, 1964 transcriﬁc and
pages 63-73 of the January 21, 1964 transcript are protected from
compelled disciosure by Exemptiqn 5 of the FOIA, 5 U.S.C. 552(b)(5).
Indeed, the fact that the transcripts reflect executive sessioné
of the Commission goes a long way toward establishing applicability
of'Exemption 5. Thus, Egemption 5 protects documeﬂts "disclogure
of which 'would be "injﬁ;ious to the consultative functions of the

Government ‘", _NLRB v. Sears, Roebuck & Co., 421 U:8. 132, 149 (1975).

In other words, "the policy of protecting the 'decision-waking
processes of Govermment agencles' is incorporated in Exzemption 5.%

KLRB v. Sears, Rosbuck & Co., supra, 421 U,S. at Page 15G. Juat as

appelléte courts necessgarily must wmeet in Executive Session, so
must ar Executive Branch Commission. whatever the outer perimeter’
of Exeuption 5, it plainly protects the daliberactions at such

Executive sessions.  NLRB v, Sears, Roebuck & Co., supra; The Renego-

_ lation Board v. Grumman Afrewaft Engincerinm Corp., 421 4.8, 168

(1573); Enviromnmental Protection dgenecy v. Mlok, 410 U.5. 73 (1973).

Montrose chemical Corp. v. Tralam, 491 ¥.Zd 63 (D.C. Clr. 1974);

washington Research Project, Inc. v. HEY, 504 F.28 238 (D.C, Ciz.

_1974), cort, denied, - U.S. =, See also Matlenal Courier Association

v. Poard of Covernors of Federal Reserve System, 516 F.2d 1223, 1241-

1243 (D.C. Cir. 1575).

IV. The iy 19, 1964 Executive Session’
Transcript of the Warren Commission -
Is Protected ¥rom Disclosure By 3
U.5.C. 552(b) (5)

Cne of the transcripts, as described in Paragraph 10 of the
Rhoads affidavit, is withheld because it velates aolely to
discussion of the cortinued employment of twg cormission staff

members. 4As such, i1t is plainly protected from release by
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Execamption 6 to the IOIA. A
In enacting Ezemption 6, Congzess protected against an

individual guffering Ya clearly unwarranted invasion of personal

privacy" (5 U.3.C. £552(b)(%)). The Court of ﬁppea;s has recently

observed and considered the difficult privacy igsues which are pesed

even vhere the plaintiff has a gpecial need for the documents which

may redound to the beneflt of those individuals whose names and

addresges are soughi, Ditlow v. Schultz, 517 F.2d 168 (D.C. ¢ir.

1975). Thus, under Exemption 6, home addresses have been withheld
where the addresses are “information that the individual may
ferveantly wish to remain confidential or only selectively released."

¥ine Hobby USA, Inc. v, United States Internal Revenue Service,

502 F.2d 133, 137 (3d €ir. 1974). The possibility of invasion
of privacy should be seriously considered. 3ee Horal Housging

Alliance v. pepartuwent of Asriculture, 438 F.2d 73 (D,C, Cir. 1974).

See also the Privacy Act of 1974 » Public Law 93-373, 5 U.5.C. §552(a)

wvhara Congreas limited the power of the Government to disscminate
information pertaining to individuals. In passing éhe Privacy Act,
the Congress found that “the privacy of the individual is directl§
affected by the collection, maintenancé, use and dissemination of
personal infomsation by Federal agengies," (Public Law 93-579, §2(a)
(1).) 1Ia the light of the principles reflected by the congressional
ensctments and decided cases, Exemption 6 plainly protects a
Commission's discussion regarding the continued employment of two

of its parsonnel.
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Conclugion

For the foregoing reasons, ccfendant respectfully requests
: »

the Court to grant the instant motion and to dismiss this action.

EARL J. SILBERT
United States Altorney

. ROBERT . ¥FOED
Agsistant United States Attorney

HICHAEL J. RYaN
Assistant United States Attorney

2/ e have not discussed the aplicability of fxemption,73
U.5.C. 552(b)(7) (&) and (8), relied upon at paragraph 9{(d) oi the
Rheoads affidavit, since the material covered thereby is also covered
by txemptions L, 3 and 5, discussed supra. :
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UMITED STATES DISTRICT CCURT
FOR THE DISTRICT Of COLUMBIA

HAROLD WEISEERG, g
Plaintiff D)
-y '§ civil Actlon No. 1445-75
GENERAL SERVIGES ADﬁIHISTBATION, ;
Pefendant ;
- 3
i ORDER

Upon consideration of defeudant's rotion for sunmary
judagment and the entire record hgfein, and it appearing to the
Cburt that there are no genuine ;ssues ag to any material fact
and that defendant is entitled to judgment as a matter of léw,

it is by the Court this day of , 1976

ORDERED that defepdmt's wotion is hereby granted and the

instant action 1s hereby dismissed,

UNILLD STATES DISTRICT JULGE




! V ‘UNI,F"'{ STATES DISTRICT COURT
‘ ¥OL/THE DISTRICT CF COLUMDB.

HAROLD WEISBERG, g
‘/
/I
/ ) 2
Civil Action No. 75-1448

/
!

Plaintiff,
- ¢ :
‘ TIONAL ARCHIVES AND RECORDS SERVICE,

’ _Defen dant.

ISISTRICT OF COLUMBIA ) 4. .
CITY OF WASHINGTON )

I, JAMES B. RHOADS, Archivist of the United States, National Archives and Reccords

_Service, Genera.i Services Admihiétration, Eighth and Pennsylvania Avenue, N. W.,

living at 6502 Cipriano Road, Lanham, Maryland, do Bereby solemnly swear:

1. Ihave read and am familiar with the-allegations contained in the plaintiff's

complaint in the case of Weisberg v. National Archives and Records Service, Civil

Acﬁon‘ No. 75-1448, United States District Court for the District of Columbia.
e ~ .—’-—’_/‘ .

2. At all times relevant to the circumstances of the complaint, I have served in the

‘position of Archivist of the United States. =

3. The General S.ervicgs Administration [GSA], acting through the National Archives
and Records Service [NARS], serves as the s:ccessor agency to the President's

Commis.;.ion on the Assassination of President Kennedy, popularly knc;\vn as the

Warren Commission (hereinafter, the "Commission").

4. Over the years that the National Archives has maintained custody and control

over the records of the Commission and other documents and materials relevant

to the assassination of President Kennedy, it has striven to make increasing

numbers of these materials av_ailabie for publié access. In some instances, NARS

bas opened these materials subsequent to Freedom of Information Act requests for

--'accgss, many of which were instituted by the plaintiff. To date, well ovei;, 90% of

" these materials are available for public inspection, and, in the case of documentary

materials, copies are provided upon request.

¢

Page 1 of 5 pages. » o . Affiant's initials _@Zm
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graded to the "Confidential" level. These transcripts remain classified at the : i

request of the Central Intelligence Agency, which agency has subject matter interest

~e

47

1 5, mong the Ccmmissicn records in the custody and control of the National
4

iArcliives are the transcrlptq of those mectings in whxch the members of the

i .
‘|Comnnssxon met in executive session. Although the Commission may have met

.

in‘executive session on more occasions, the National Archives has in its possession . -

- the transcripts of twelve .meetin'gs and the minutes of a thirteenth,

6. At the time of their accessioning into the National Archlves, the Commission
had classxhed and marked each of the transcripts "Top Secret" (see Exhibit A, a
copy of an affidavit with attachmex_'xts, dated Aprxl 8, 1974 of J. Lee Rankin,
General Counsel of the Commission), At regular intervals over the years inA which
th;z NafgionaliArchives has had cus‘tody and control of these transcripts, it has con-
ducted classification reviews of these docunglents to determine if any of them should
be dowr'lgraded or declassified. In accordance with applicable pro;/isions of law,

these reviews have been conducted with the assistance of those agencies of the Federal

Government which have subject matter interest in the particular transcripts., The

most recent review-of those transcripts which remained security classified was

cbnducted in conjunction with the implev}nentation of the recent amendments to the

Freedom of Informatxon Act and coincided with plamtxff‘s administrative request S

for access to those transcripts that remained closed at the time of the amendments E

7. As a result of these reviews, only the transcript of Jure 23, 1964, and pp. 63-73

of the transcripf of January 21, 1964, remain classified, and they have been down-

in the i‘nforma'tion contained within these transcripts. Further, the CIA has
informed us that, should there be any question con;':e‘rning the authority of the :V-Varren
Commissién to classify documents, these tranécripts shall ba élassiﬁed pursuant

to the authority of the CIA to do so (se;; Exhibit B, a copy of z letter to me from

Robert 5. Young, CIA Freedom of Infa‘mation Coordinator, dated May 1, 1975).

~.
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ils deleted from the

8. -With the excecption ‘t.‘:)namcs and other identifying

y
1

transcript.of a meceting in which the members discussed the qualifications of potential
staff members, all of the transcripts and minutes cxcept those at issuc in this litiga-

tion, ie., the transcript of May 19, 1964, the transcript of J’un"e 23, 1964, and pp.
o ‘ / ’

. 63173 of the transcript of January 21, 1964, are available for public inspection and—
[ - . !/ ) .

copying. g

i i

o

Ji In accordance with the instructions and recommendations of the Central Intelli- .
i N ° . S e e

! . 5 : . S
gence Agency, the National Archives maintains the security classification. of the.

transcript of June 23, 1964, and pp. 63-73 of the transcript of Jianuary 21, 1964,
.at the "Confidential" level, and withholds these records from public access. " In

: , ) /
denying public access, NARS relies on those statutory exceptions to mandatory dis-

closure under the Freedom of Information Act which are pertinent-to these materials.

These include:

———————

(a) The first exemption, 5 U,S,C, 552(b)(1), which permits the withholding
. /

of materials ""specifically authorized under criteria eétabli'shéd by an Executive order
to be kept secret in the interest of national defense or foreign policy and are in fact
properly classified pursuant to such Executive order . . .. " These transcripts are .

properly classified pursuant to the criteria established in Executive Order 11652

i
i
'
i

(37 F.R. 5209 (March 10, 1972); 3 CFR 1974 Ed., p. 339).

(b) The third exemption, 5 U,S.C. 552(b)(3), which permits the withholding

of materials "specifically exempted from disclosure by statute . . 'f"' The specific
statute which is perf-iinent provides, "That the Director of Central Intelligence shall

- be responsible for protecting intelligence sou-rces‘ and methods from unauthorized
d‘isclosure i s oae't (50U.Ss C 403(d)(3)). In withholding z-.|:‘cess purs.uzint to th:is
statute, the Archivist of the Uniéed States or his delegates within thc National Archives
and Records Service act as agents for the Director .of Cervral intelligence or his -
dgleg;tés -('see Exhibit B),. |

“
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= (c) The fifth exeni  ion, 5 U,S,.C, 552(b)(5), whilZpermits the withholding

!

of "inter-agency or intra-agency memorandums or letters which would not be

] ’ ;
available by law to a party.other than an agency in litigation with the agency . . ..

. These transcripts are the written record of the times when the Commission
U - . .
! |
members met to express-their individual ideas, opinions, conclusions and T 7

| : i / c |

‘regommendations to the other members. The subjecit matter of the méctings
~ included the Commission's methods of gathefing evidence, the personnel

of/Lh'e Commission staff, the Commission's goAls and public imageé, as wellasa 7!

discussion of the evidenceé before the Commission. On séveral occasions individual
‘commissioners expressed the opinion that their views and those of the other ’

commissioners were given and should be maintained in confidence, As these

transcripi‘s clearly reflect the deliberative process of the Commission, NARS

the cited exemption. o

o

. .//
(d) Paragraphs (D) and (E) of the seventhre@xemption, 5 U.S.C. 552(b)(7)(D)
-~ and (E), which permit the withholding of

" investigatory records compiled for law enforcement purposes
but only to the extent that the production of such reaords
would'. . . (D) disclose the identity of a confidential source
and, in the case of a'record comyriled . . . by an agency
conducting a lawful national secur: y intelligence investiga-
tion, confidential information furnished only by the )

" confidential source [or] (E) disclose investigative techniques
or procedures . . .. ’

The pertinent transcripts reveal the identity of a source of nationai security

: iﬁteiligence information as well as i.n.for'mz‘a.tion obtaiinec'l from that source. They
fu;‘th'er reflect a discussion of intelligence methods ana techniques thaf_: had been
‘employed in gathering the existing information or could be employed in gathering
additional information. Beca‘use the United States'District Court has previous.ly

4

ruled that the executive session transcripts of the Warren Commission were
"ni

"investigatory files compiled for law enforcement purposes . . ., .

(Wéisb-erg v. General Services Administration, Civil Action No, 2052-73 (D,.D.C.,

May 3; 1974)), the National Archives and Records Service rmaintains that the

. Page 4 of 5 pages. . L ) __ Affiant's initials ?% )







