f - IN THE UNITED STATES DISTRICT COURT
T FOR THE WESTERN DISTRICT OF TENNESSEE
¥ : _ WESTERN DIVISION

-----------------------------------

| JAMES EARL RAY, :
I -
ji Petitioner, :
i ‘ 2
E; o 7 SV s No. C-74-166
E%J. H. ROSE, Warden, :
i : : :
i : Respondent :

jL DLE REPLY TO RESPONDENT'S MOTIONS TO STRIKE
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ety

Respondent has moved to strike the two motions which peti-

f‘tioner made after the conclusion of the evidentiary hearing. A
i . ;

. brief reply is in order.

In moving the admission of the affidavits of John, Jerry, and
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i
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fEJames Earl Ray, counsel for petitioner stated that he thought that .

§§respondent had agreed to stipulate to the admission of those exhib-

T ' o < A
i its. = Co-counsel Bernard Fensterwald has an identical recollection.

i
H .

EESignificantly, respondent does not state that no such agreement

G . . . . .
i, was reached at the conclusion of the evidentiary hearing.

;;- Respondeht raises no valid objection to the admissionof
%%these exhibits. There is no claim that the affidavits are
iéforgerieS'or ﬁhaﬁ respondent was unaware“of them or- their conﬁent,
é%and respondent plainly had ample opportunity to cross—-examine
éfthesé witnesses about the authenticity and veracity of their affi—
zkdaQits.

J Counsel for petitioner admits that it would have been much
i:better form had he asked each of these witnesses to identify his
i;own affidavit for the record. He regrets very much that he over-

it looked this. However, respondent apparently concedes that these

" affidavits could have been admitted at the conclusion of the evi-



dentlary hearing. That being the case, it is difficult to see why
lt would be improper to admit them now. Any objections to ad-
umlSSlblllty which respondent might have raised at the conclusion
po: the evidentiary hearing can also be asserted now. Since res-

it

//(()
:pondent has,raised any substantive objections, the ends of justice

i /N

:would best be served by admitting these affidavits in evidence.
-% . With respect to Exhibits 38-A and 38-B, respondent states
\"there was no doubt at the conclusion of the hearing that these
eXblbltS had not been 1dentlf1ed by any witness and were 'not. 1ntro—f
'duced as evidence." However, as previously stated, it is the |
recolleCtlon of counseT for petltloner that James Earl Ray did
1dent1fy Exhibit 38-A as a letter which he received from Wwilliam
Bradford Huie via Percy Foreman in February, 1969

Respondent urges hat the introduction of these exhlblts at
this time "by argument” is contrary to "the customary procedure
[Wnlch] is designed to protect the reliability of the fact flndlng
;process.. Under the pecullar circumstances. of this case, that is ai
very lame objectlon.‘

Respondent asserted in open court that these letters were

forged by counsel for petitioner, but that accusation is admittedly

1ralse. And that accusation was obviously intended not to assist
1

fthe reliability of the fact finding process, but to obstruct ik,

vf In moving the~admission 'of Exhibits 38-A and 38-B, petitioner
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iasserted that at the same time respondent's counsel was claiming

?forgery, he in fact knew that the exhibits he objected to were

fauthentic.. That charge has not been denied.

i

Tn addition, it should be pointed out that the main obstacle
;to the "customary identification” of these exhibits was the con-

‘" trivance by which respondent arranged for William Bradford Huie

iito avoid testifying in person at Ray's evidentiary hearing.
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One rather bizarre result of this contrivance is that while
Ray's answers to Huie's questions are in evidence, Huie's questions
are not. This is not a. state of affairs conducive to reliable
fact-finding.

With'respect to petitioner's discovery motion, respondent
asserts that Ray's counsel did not comply with the court’s dis-
covery orderlby failihg to produce for inspection.and copying
before the ev1dent1ary hearing the two letters from James Earl

Ray to Jerry Ray of February 17, 1969 and March lO,.l969.f This is

not true., As petltloner S dlscovery motion states: "Counsel for

petltloner neither read nor even obtained copies of any of this

correspondence untll after the ev1dent1ary hearing. had concluded.
In.fact, counsel for petltloner only obtalned these letters after
respondent s Post-Hearing Memorandum stated——lncorrectly—-that
these letters had been kept by James Earl Ray, and implied. that.
petitioner was withholding these letters because they did not
support hlS version of the events leading up to his coerced gullty\

plea. _[See Respondent's Post-Hearing Memorandum, p. 22] . Under

! that petltloner be allowed to show that respoadent S 1mollcatlop

is untrue.
Respondent's Motion To Strike also states:

"Discovery has already been had on all
letters and notes in' the possession of the
Shelby County District Attorney General. The
petitioner’s attorneys were able to peruse all.
letters and notes in the District Attorney
General's possession before the hearing and
the same letters and notes were brought into
Court by the witness John Carlisle and re-
examined by petltlon >y 's attorneys and there

" are no others.”

If this is true, there seems to be no basis for respondent's
strenuous opposition to this discovery motion. However, there is

reason to believe that respondent's representations are not true.
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Petitioner's counsel has notes on the ev1dent1ary hearing which

;read as follows: "Jerry Ray letter to JER (July 27, 1968)--from
i
”AG file, but not on discovery. Haile claims not covered by any

sdlscovery order." This interchange occurred during James Earl

;f
t

!Ray's testimony. If these notes are accurate--and the transcript .
of the ev1dentlary hearlng should show Whether or not they are--

then all of Ray's correspondence in the District Attorney s files

‘was not nade available to counsel for petitioner.

Durlng Ray s testlmony respondent also introduced Exhibit 149,

ia xerox of a telegram from Rev. James L. Bevel to James Earl Ray _
i B
fand an undated draft of Ray s response to Bevel. It is the recol- i

lectlon of counsel for petltloner that when asked where these docu~4'

lqments had been obtdlned counsel for respondent stated that he got

11-.
Lthem from petltJoner s files. This is not true. Petltloner S

l\

.ncounsel had not seen copies of these documents prior to their

4 P . : : . . s ‘.
jintroduction in evidence at the evidentiary hearing. It would be
i

! o u - : ’ . . :
hmost helpful for petitioner to learn who these copies were obtained

ﬁfrom,swhen, znd by what means. Petitioner would also like to know
iwho has the originals. Ray testlfled that he thought that the copy

1

0r his response to Bevel is a draft of the letter he eventually

Sseht Bevel, rather than a copy of the letter itself. If this is -
itrue; it again indicates the persistance and thoroughness of the

gsurveillance illegally conducted against him. Petitioner believes
gthat'if his discovery motion is granted, it would help to olear up

kthese disturbing gquestions.

Respectfully submitted,
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i 7 JAMES HIRAM LESAR

H /7 1231 Fourth Street, S. W.
i [ Washington, D. C. 20024

¥ ROBERT I. LIVINGSTON
4 940 Commerce Title Bldg.
Memphis, Tennessee 38103



BERNARD FENSTERWALD, JR.
910 16th Street, N. W.
Washington, D. C. 20006

Attorneys for Petitioner

" CERTIFICATE OF SERVICE

,I'hereby certify that I have this 27th day of January, 1975,
malled a copy of the foregoing Reply to Respondent’s Motions to
Strlke to A551stant Attorney General W. Henry Halle, 420 Supreme

Court Bulldlng, Nashv1lle, Tennessee . 37219.
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