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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEPHEN M. AUG, )

N Plaintiff, g
v ; Civil Action No. 74-1054

NATIONAL RATLROAD PASSENGER 3

CORPORATION, )

| Defendaﬁt. g

MEMORANDUM OF fOINTS.AND>AUTHORITIES

IN SUPPORT OF PLAINTIFF'S MOTION FOR

AWARD OF-REASONABLE ATTORNEYS' T'EES-

AND LITIGATION COSTS
This memorandum is submitted in suppdrt_af plaintiff's

accompanying motion requestiﬁg the Court to award him reasonable
attorneys' fees and other litigation costs reasonably incurred
in this litigation under the Freedom of Information act (FOIA),
5 U:8.C: § 552. ' This Caurt granted summary judgzment for the
plaintiff on March 30, 1976, ordering defendant National
Railroad Passenger Corporation (Amtrak) to disclose all
statements of policy, explanations thereof, and votes
thereon contained in the minutes of the meetings of its Board
of Directors. Amtrak did not appeal.vHowever, Antrak's original
disclosure pursuant to the Court's Order was woefully inédequate.
Plaintiff therefore entered into an extended period of
discussions ahd correspondence with Amtrak's attorneys, aand
with the Bodrd itself, which lead to several further disclosures
over the past year, and culminated on April l; 1977, in the
disclosure of an additional 182 pages of minutes with deletions.,

With this disclosure, Amtrak has come into ''substantial




compliance with this Court’s.Order, and plaintiff hereby
voluntarily withdraws his request for the reméinder of the

poiicy statements contained ip the minutes. Having substantially
prevailed, plaintiff éualifies for an éward of reasonable

attorneys' fees and costs pursuant to 5 U.S;C. § 552(a) (&) (E).

Plaintiff has sought to settle the issue of attorneys' fees out

of court, but defendants have taken the position that no fee
award is allowable.
STATUTE INVOLVED

The FOIA, 5 U.S.C. § 552(a) (4)(E), provides:

The court may assess against the United States

reasonable attorney fees and other litigation

costs reasonably incurred in any case under this

section in which the complainant has substantially

prevailed. .

- HISTORY OF THE LITIGATION
On July 15, 1974, plaintiff Stephen Aug, a well-known

reporter for the Washington Star who regularly covers Amtrak,

comménced this lawsuit seeking access tb Amtrak's policy
statements and Director's votes contained in the minutes of

its Board of Director's meetings. Complaint § 10. Over the
previous fifteen months he had corresponded with Amtrak officials
in an unsuccessful attempt to secure access. Id. at §¢Y 6 and 8.
Each time, Amtrak had responded that the minutes were exempt

in their entirety from the FOIA's compulsory disclosure
provisions. %g.vat Y9 7 & 9. The only exemption cited by
Amtrak was tFe fifth, 5 U.5.C. § 552(b) (5), which protects

1/

certain pre-decisional deliberations. 1Id. at § 7. When

1/ This correspondence concerning plaintiff's requests for

and defendant's denials of access was submitted as plaintiff's
exhibits 1 through 6, accompanying plaintiff's motion Ffor
summary judgment filed on October 1, 1975. ’
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plaintfff'siefforts at informal discoyeryrfailed,_ plaintiff
submitted a set of interrogatories seekiﬁg a more detailed
deécription of the nature of the matérial claimed to be exempt.
Amtrak answered in part and objected in part. For the first
time it alleged the applicability of five exemptions in addition
to exemption 5: exemption 2 (peréonnel practices); exemption 3
(another statute); exemption & (confidential commercial
information); exemption 6.(personal privacy);.and exemption 7

(law enforcement records).

By oral order on February 3, 1975, the Court granted in
part and denied in part plaintiff's motion to compel further
answers, and ordered the disputed documents,.and an index
thereto,'sgpmitted to the Court ﬂor in camera inspection.

Amtrak submitted these materials and filed a motion
supported by a 39-page memorandum and extensive exhibits.

It claimed that.ip was not fully subject to the FOIA, and that,
in any event, six exemptions applied in a blanket fashion to

exempt its minutes entirely. Plaintiff then requested: (1)

access to the index previously submitted to the Court; (2)

the detailed itemization and justification required by

Vaughn v. Rosen I, 484 F2d 820 (D.C. Cir. 1973); and (3)

permission for counsel to participate in in camera imspection

2/ See Letter of September 20, 1974, from George R. Clark to
Larry P. Ellsworth, previously submitted as defendant's Exhibit 3,
attached to Defendant's Memorandum Of Points And Authorities In

Opposition To Motion To Compel Answers To Interrogatories
(January 9,,1975).

3/ 5 0U.S.C. § 552(b)(2), (3), (4), (6) & (7). Answer of
Defendant National Railroad Passenger Corporation to Inter-
rogatories Of Plaintiff ## 7-10 (Nov. &, 1974).
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subject to abpropriate préteétive orders. Subsequently,
plaintiff submitted two further sets of interrogatories
on limited areas of dispute, and Amtrak objected to both.
Plaintiff then moved to compel. By Order-of July 18, 1975,
the Court granted plaintiff access to the index previously
submitted by Amtrak, as well as a secret brief submitted by
Amtrak with the index which further described the minutes and
sought to‘justify withholding; found that these disclosures
satisfied the Vaughn requir=ment; held that counsel's partici-
pation in in camera inspecticn was.unnﬁﬂsssary; and granted
plainﬁiff's motion to compel answers to the second set of
interrogatories, while denying his motion to cbmpel answers
4/ | :

to the_thifd set.

Plaintiff was thus able to file his motion for
summary judgment on October 1, 1975. He supported the
motion with affidvaits from.himself and Ross Capon, the
Assistant Director of the National Association of Railroad
Passengers; twelve exhibits, including portions of four
sets of minutes to which he had gained access_from éources

other than Amtrak; and a fifty-six page memorandum of law,

-half of which was necessitated by Amtrak's belated allegation

that five additional exemptions applied. Amtrak filed a
thirty-three page reply memorandum and further briefing
followed. 1

On March 30, 1976, the Court granted plaintiff's motion

for summary judgment in its entirety and denied defendant's

4/ During this time Amtrak also submitted a set of interro-
gatories to plaintiff Aug to which he responded on June 30, 1975.
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motion in its entirety. In its accompanying opinion, the Court
held that Amtrak was fully subject to the FOIA (Slip Op. at
5)}_ruled that Amtrak's policy statements were mot protected
by exemption 5 (Slip Op. at 5-6), and rejected seriatum each

of the other five exemptions Amtrak claimed., (Slip Op. at 7-8).

PLAINTIFF'S EFFORTS TO SECURE
COMPLAINCE WITH THE COURT'S ORDER

The Court's Order of March 30th.required complianee

~within twenty days. While considering wbether,to4appénl,

Amtrak's counsel inquired of plaintiff's counsel whether
plaintiff intended to seek attorneys' fees, and was orelly
informed that fees would be sougAt. Thereafter, Amtrak
announced thet it would not appeal, but stated that it needed
more time to assemble the minutes. The pafties, therefore,
stipulated, with the Court's approval, to extend this time for
disclosure until May 3, 1976. On May 4th, plaintiff received
the first, highly censored disclosures from Amtrak.i/ These
disclosures were, to say the least, 'extremely skimpy"

(P1. Exh. 13B; see PL. Exh. 13A). Plaintiff's protests (id.)
led to a meeting with defendant's counsel (see PI. Exh. 17 & 19),
and eventually to several additional disclosures (PL. Exh.

21 & 23).

In the meantime, after receiving authorization from

defendant'sicounsel, plaintiff's counsel had written directly

5/ The cover letter, dated May 3, 1976, is submitted herewith

as plaintiff's Exhibit 13. The other corréespondence between

the parties is also submitted herewith as plaintiff's Exhibits 134
through 40, and will henceforth be cited by their Exhibit numbers.
Plaintiffs Exhibits 1 through 12 were previously submitted along
with plaintiff's motion for summary judgment on October 1, 1975.
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.to Amtrak's Board of Directérs inlan effort‘to resolve this
dispute. Additionally, the communique pointed out that at least
far those minutes which were several years old, disclosure could
not -possibly harm Amtrak, and so disclosure was in order
whether or not Amtrak agreed that it was required (Pl. Exh. 20;
see Pl. Exh. 22). The Boardrtook the matter up at its June,
1976 meeting, but reached no conclusion (Pl. Exh, 24) . At the
July meeting, it decided fo have Mr. Donald P. Jacobs,
Chairman of the Board, consider the matter further (P1. Exh.
25), but despite plaintiff's repeatéd requesﬁs (e.g., P1.
Exh. 26), it was mid-November before Amtrak reported that
Mr. Jacobs' review would not result in further disclosures
(P1. Exh. 27). - ! _ )

Conve:;ations between counsel were thus resumed in late
November and early December (Pl. Exh. 28). ‘Amtrak then
promised‘to supply summaries of each of the items on which
the Board had voted, while continuing tb withhold the items them-
selves, so that plaintiff could make aﬁ informed decision as to
whether to press further for them (Pl. Exh. 29-31). When these
summaries still had not-been supplied by mid-February, plaintiff "
announced that he would be forced to seek court assistgnce
unless Amtrak promptly presented the oft-promised summaries
(P1l. Exh. 32). Amtrak then promised to present the summaries
before the end of February (Pl. Exh. 33), and a letter listing
the categoriles of minutes concerning Directors' votes was
produced on February 25, 1977 (P1l. Exh. 34).

The next week, plaintiff offered to withdraw his

request if Amtrak would supply him with the portions of the
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minutes concerning capitai appropriations and pay reasonable
at&orneys' fees and costé (Pl.-Exh. 35). This wés rejected
out of hand by Amtrak (Pl. Exh. 36). Plaintiff's counsel
then orally suggested an agreement as to the reasonableness
of the hours and rates regarding attorneys' fees, allowing
Amtrak to raise other alleged defenses to any payment. This
was later put in writing (Pl. Exh. 37). However, Amtrak
rejected even this suggestion, stating that '"it cannot pay any
fees" (Pl. Exh. 38). .

Plaintiff on March 24th ggreed to leave the fee question
to the Court, and offered to stipulate to withdrawal of the
remainder of his request if Amtrak would stipulate to surrender
the capit;L expenditure informatkon (PLl. Exhs. 39A and 39B).
On March 3l,~1977, counsel for plaintiff orally informed
Amtrak's counsel that there was a significant amount of
legal work done on this case prior to passage of the attorneys'
fee provision at the FOIA, which had not been included ‘in
the amount that counsel had previously agreed to accept in
settlement, but that plaintiff would acceét the previousiy
specified amount if Amtrak would promptly agree to pay.
However, plaintiff's counsel also stated that if Amtrak
rejected this offer, plaintiff would seek payment for
this time as well, especially in view ofvthe Diétrict of
Columbia Circuit's recent decision that the FOIA attorneys'

fee provisipn is fully retroactive. Cuneo v. Rumsfeld, No. 75-2219

(March 24, 1977). Amtrak, however, did not accept the fee
settlement. As to the other issues, it responded on April 1,

1977, by refusing to sign the stipulation, while nonetheless
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reieasing 182 pagés of Board‘mihutes containing capital expendi-
ture decisions and'a policy sﬁatement on finéncing (P1. Exh. 40).
ARGUMENT
I.owr T-HE FOIA AUTHORIZES THIS COURT TO AWARD PLAINTIFF
REASONABLE ATTORNEYS' FEES AND OTHER LITIGATION
COSTS INCURRED IN IHIS ACTION.
The 1974 amendments to the FOIA, Pub. L. No. 93;502,
specifically authorize the award of attofneys' feés and
other litigation coéts when the plaintiff substantially
prevails:
The court may assess against the United
States reasonable attorney fees and other
litigation costs reasonably incurred in
any case under this section in which the
complainant has substantially prevailed.
5 U.S.C. ‘5,. 552(a) (4) (E). According to the Senate report on -
the amendments, "[t]hese fees and costs would be payable
from the budget of the agency involved as part} to the
litigation." S. Rep. No. 93-854, 93d Cong., 2d Sess. 17
(1974) (hereinafter "Senate Report''). The 1974 amendments
to the FOIA also expanded the definition.of agency to include
any ''Government controlled corporation” (5 U.S.C. § 552(e)),
and subsequent .to this Court's decision, the D.C. éircuit
Court has found that "[t]he legislative history of the 1974
Amendments to FOIA reveals that Congress intended to strengthen

the Act and expand its coverage to include quasi-governmental

entities like . . . Amtrak . . . ."" Rocap v. Indiek,

539 F.2d 174, 177 (D.C. Cir. 1976). See Senate Report at 33;

H.R. Rep. No. 93-876, 93d Cong., 2d Sess. 8-9 (197&)
(hereinafter '"House Report'). In any event, this Court has
held that "[t]lhe Rail Passenger Service Act expressly makes

Amtrak subject to the provisions of the FOIA, 45 U.S.C.
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§ 546(g) . . ." (Slip. Op. at 5). Thus, there is no doubt
that in the FOIA Congréss has provided a specific statutory

exception to the general rule against award of attorneys' fees

" against quasi-government agencies like Amtrak.

IL. THIS COURT. SHOULD EXERCISE THE DISCRETION CONFERRED UPON
IT BY 5 U.S.C. § 552(a) (&) (E).

The impetus for the ‘attorneys' fee provision was a study by
the.Hause Government Opefations Committee of the effectiveness of
the FOIA during its first seven years. After an exhaustive set
of hearings extending over several years éﬁd consuming niﬁe
pfintéd volumes, the Committee concluded, inter alia, that '"the
investmeﬁ§ of many thousands of]dollars in attorney fees and -
court cosgs*. . . makes litigation under.che act less than
feasible iﬁ many situations.'" H.R. Rep. No. 92-1£19, 924 Cong.

3

2d Sess. 8 (1972). The most complete description of the purpose

-of the attorneys fee provision is contained in the Senate Report,

which states in part that (pp. 17-19):

Such a provision was seen by many witnesses as crucial
to effectuating the original congressional intent that
judicial review be available to reverse agency refusals
to adhere strictly to the Act's mandates. Too often the
barriers presented by court costs and attorneys' fees are
insurmountable for the average person requesting information,
allowing the government to escape compliance with the law.
"If the government had to pay legal fees each time it lost
a case,' observed one witness, "it would be much more
careful to oppose only those areas that it had a strong
chance of winning." (Hearings, vol. I at 211.)

Thé obstacle presented by litigation costs can be
acute even when the press is involved. As stated by the
Natiodal Newspaper Association:

An overriding factor in the failure of our
segment of the Press to use the existing Act is
the expense connected with litigating FOIA matters
in the courts once an agency has decided against
making information available. This is probably
the most undermining aspect of existing law and
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severely limits the use of the FOI Act by all

media, but especially smaller sized newspapers.

The flnanCLal expense involved, coupled with the
inherent delay in obtaining the information means
that very few community newspapers are ever going to
be able to make use of the Act unless chanves are

initiated by the Committee. (Heatlngs, vol. II at 34.)

The necessity to bear attorneys' fees and court costs can
thus present barriers to the effective implementation of
‘national policies expressed by the Congress in legislation.

The bill allows for judicial discretion to determine
the reasonableness of the fees requested. unnerally,
if a complainant has heen successful in proving that a
government official has wrongfully withheld information,
he has acted as a private attorney general in v1nd1cat1ng
an important public policy. 1In such cases it would seem
tantamount to a penalty to require the wronged citizen
to pay his'attorneys' fee ]to make the government comply
with ‘the law.

The attorneys' fees provision in the Senate bill to amend

the FOIA contained four criteria to guide a court in making its

decision whether to award attorneys' fees: 1) the benefit to
X

the public, if any, deriving from the case; (2) the commercial

benefit to the plaintiff; (3) the nature of the plaintifi's

interest in the records; and (4) whether the agency's withholding

had a reasonable basis in law. Senate Report at 19. These spe-

cific criteria, however, were deleted from the final version of

the bill. The Report of the House-Senate conferees explained:

H.R.

By eliminating these criteria, the conferees do not
intend to make the award of attorney fees automatic

or to preclude the courts, in exercising their dis-
cretion as to awarding such fees, to take into con-
sideration such criteria. Instead the conferees believe
that because the existing body of law on the award of
attorney fees recognizes such factors, a statement of

the criteria may be too delimiting and is unnecessary

Rep. No. 93-1380, 93d Cong., 2d Sess. 10 (197%) (hereinafter

"Conference Report"). While it is apparent that Congress intended

the courts to exercise their discretion more liberally than the



ORI RO

canamanIG i

A A ST

Senate cfiteria, it is also readily apparent that, even under
those more restrictive criteria, plaintiff is entitled to an
awérd in this case.

" - First, merely by initiating this lawsuit and forcing

Amtrak to comply with the requirements of the FOIA, plaintiff

has acted as a private attorney general vindicating the strong

Congressional commitment to a national policy of full disclosure.

See Senate Report at 19. As a result of these disclosures, the
public has learned of various suspect practices of Amtrak

Directors involving possible conflicts of interest. See Aug,

Amtrak Bosses on First-Class Trip Despite Deficits, Wash. Star,

May 7, 1976, § A, p. 3, submitted as P1. Exh. 13C. Thus,
plaintiff ﬁgets the first criteribn under which, the Senate
Report stated; '"a court would ordinarily award fees . .
where a ﬁewéman was seeking information to be used in a publi-
cation . . . ." (Senate Report at 19).

Nor does the second criterion, which counsels against
awards of fees to those reaping commercial benefits from dis-
closure, apply to journalists seeking information for the
public. Again, the Senate Report specifiéally states that,
"[f]or the purposes of applying this criterion, news interests
should not be considered commercial interests." Id. at 19.

Similarly, the Senate Report explicitly states that
"[u] nder the tFird criterion a court would generally award
fees if the gomplainant's interest in the infogmation sought
was scholarly or journalistic or public-interest oriented
-« . ." Id. at 19 (emphasis added).

The fourth criterion to be considered is whether the

agency's withholding had a colorable basis in law, or whether
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it was intended to cover up embarrassing information such as
conflicts of interest. Id. at 19. Of course, even if an
agency meets the reasonable basis requirement, fees may still

be‘éwarded, for "[i]t is but one aspect of the decision left to

the discretion of the trial court.'" Cuneo v. Rumsfeld, supra,
slip. op. at 11. 1Indeed, the Senate Report states that "newsmen
would ordinarily recover fees even where the government's
defense had a reasonable basis in law . ... .!'" Senate Report

at 19-20. In any event, as explained below (pp. 23-25, infraj’

several of Amtrak's alleged defenses bordered on the frivelous,

and Congress stated that fee awards are especially appropriate

where "officials have been recalcitrant in their opposition to
a valid claim or have been other&ise engaged in obdurate

behavior."

_§enate Report at 19.

Moreover, under '"the existing body of law' which Congress
has directed tﬁe courts to apply to awards of attorneys' fees
under the FOIA (Conference Report at 10), plaintiff is entitled
to a strong presumption in favor of an award. Congress has
clearly indicated that it regarded the FOIA fee provision to be
analogous to the fee provisions of such civil rights legisla-
tion as Title II of the Civil Rights Act of 1964 and the
Emergency School.Aid Act of 1972--which like 5 U.S.C.

§ 552(a) (4) (E) are discretionary. Senate Report at 18. Under
these provisigns, the Supreme Court has held that fee awards
"ordinarily'l should be made to successful plaintiffs "unless

special circumstances would render such an award unjust."

Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 402

(1968) (construing 42 U.S.C. § 2000a-3(b)); Northcross v. Board

of Education of the Memphis City Schools, 412 U.S. 427, 428
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(1973) (construing 20 U.S.C. § 1617); Alyeska Pipeline Service Co. v.

Wilderness Society, 421 U.S. 2&0, 261-262 (1975). The same pre-
sumption should be applied in FOIA cases. Indeed, the public
poiidies underlying the fee provisions in both civil rights
legislation and the FOIA are strikingly similer. The civil
rights statutes provide a mechénismrwhergby_private parties
can vindicate rights guaranteed by the Fourteenth Amendment.
Similarly, the FOIA provides a mechaniém whereby private parties
can pursue their rights guaranteed by'the Firsﬁ Amendment.™

Tn brief, it is apparent from the ﬁegislative histoxy -
that Congress provided for attorneys' fees under the FOIA with
at least three purposes in mind: (1) to enable citizens acting
as privateﬂaFtorheys general to vindicate a national policy of
disclosure of agency-held information; (2) to enable individuals
to fully exercise their rights under the FOIA; and (3) to
chastise and deter noncompliance with the FOIA on the part of
government agencies. Moreover, Congress plainly intended that
journalists would be among the primary users and beneficiaries
of this provision. All of thése purposes will be served by a

fee award in this case, and the Court thus should exercise its

6/

—' As the Senate Report on the FOIA amendments of 1974 states:

Open government has been recognized as the best
insurance that government is being conducted in
the public interest, and the First Amendment re-
flects' the commitment of the Founding Fathers that
the public's right to information is basic to
maintenance of a popular form of government. Since
the First Amendment protects not only the right of
citizens to speak and publish, but also to receives
information, freedom of information legislation can
be seen as an affirmative congressional effort to
give meaningful content to constitutional freecom

of expression.

Senate Report at 1-2 (emphasis added).
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discretion to make an award of reasonable attorneys' fees and
other litigation costs.

III. THE SUM OF $26,536 IS A REASONABLE AWARD FOR ATTORNEYS'
. FEES AND OTHER LITIGATION COSTS IN THIS ACTION.

Plaintiffvsubmits that an award of $26,536 is reasonable |

in this case. It is also consistent with fee awards found to
be reasonable in other FOIA cases in this District Court.
This sum was arrived at through the fdllowing computations'and
for the reasons set forth below and in the accompanying affi-
davifs of each attorney:

Mr. Ellsworth  298.5 hours x $65/hour x 1.2  §$23,283

Mr. Morrison 30.0 hours x $90/hour x 1.2 3,240
Taxable Costs Filing Q Marshal's Fees 13
$26,536

The Court of Appeals for this Circuit has recently
reaffirmed this method of determining the reasonable value of
attorneys' services for purposes of an award:

The inquiry begins with a determination of the
time devoted to the litigation. This figure in
turn is multlplled by an hourly rate for each
attorney's work component, a rate which presum—
ably would take into account the attorney's
legal reputation and experience. The resulting
figure represents an important starting point
because it 'provides the only obJectlve basis
for valuing an attorney's services.

National Treasury Employees Union v. Nixon, 521 F.2d 317, 322

(D.C. Cir. l97§)(footnote omitted), citing Lindy Bros. Builders,

Inc. v. American Radiator and Stand. Sanitary Corp., 487 F.2d
1

z/ See, e.g., Consumers Union, Inc. v. Board of Gover1o‘s of
the Federal Reserve System, 410 F. Supp. 63, 65 (D.D.C. 1976 )
(appealed on another ground) ($19,549.19); Cunes v. S;nle: nger
Civ. No. 1826-67 (D.D.C., Sept. 15, 1975), remandec on other
grounds, No. 75-2219 (D.C. Cir., Mar. 24, 1977)(>19,000).







