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IN THE 

Supreme Court of the United States 
OCTOBER TERM, 1973 

No. 

HAROLD WEISBERG, 

Petitioner, 

Vv. 

U. S. DEPARTMENT OF JUSTICE, 

Respondent. 

PETITION FOR A WRIT OF CERTIORARI TO 
THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

The petitioner respectfully prays that a writ of certio- 

rari issue to review the judgment and opinion of the 

United States Court of Appeals for the District of 

Columbia. Circuit entered in this proceeding on October 

24, 1973. 

OPINIONS BELOW 

A three-judge panel of the United States Court of 

Appeals for the District of Columbia Circuit issued a
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decision on February 28, 1973. The opinion of the panel 

majority and a dissent are set forth herein as Appendix A. 

The panel opinion was later vacated, and the Court of 

Appeals sitting en banc issued a decision on October 24, 

1973. The majority and a dissenting opinion of that de- 

cision, not yet reported, are set forth herein as Appendix 

B. The District Court, Sirica, Judge, issued no opinion 

and made no findings of fact. 

JURISDICTION 

The judgment of the United States Court of Appeals 

for the District of Columbia Circuit sought to be reviewed 

was entered on October 24, 1973, and this petition for 

certiorari was filed within 90 days of that date. Peti- 

tioner’s timely petition for rehearing en banc was denied 

on November 19, 1973. This Court’s jurisdiction is in- 

voked under 28 U.S.C. 1254(1). 

QUESTIONS PRESENTED 

1. Can an agency sustain its burden of justifying the 

non-disclosure of records under the “investigatory files”’ 

exemption of the Freedom of Information Act, 5 U.S.C. 

552(b)(7), without showing how disclosure of the records 

sought would harm the government’s law enforcement 

functions or proceedings? , 

2.- Does the “except clause” of exemption 7 entitle 

the public to disclosure of records which would be avail- 

able to a private party in litigation? 

3. Is it error to grant motion to dismiss or for summary 

judgment pursuant to exemption 7 where no law enforce- 

ment purpose is cited and the government’s affidavit in 

support of its motion fails to quatify for consideration 

under Federal Civil Rule 56(¢e)? 

STATUTE INVOLVED 

The Freedom of Information Act, 5 U.S.C. 552, pro- 

vides in pertinent part: 

“(a)(3) . . . each agency on request for identi- 

fiable records . . . shall make the records 

promptly available to any person. On com- 

plaint, the district court of the United States 

in the district in which the complainant re- 

sides . . . or in which the agency records are 

situated has jurisdiction to enjoin the agency 

from withholding agency records and to order 

the production of any agency records improp- 

erly withheld from the complainant. In such 

a case the court shall determine the matter de 

novo and the burden is on the agency to sus- 

tain its action . 

“(b) This section does not apply to matters 

that are . 

(7) investigatory files compiled for law en- 

forcement purposes except to the extent avail- 

able by law to a party other than an agency; 

“(c) This section does not authorize withhold- 

ing of information or limit the availability of 

records to the public, except as specifically 

stated in this section...”
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STATEMENT OF THE CASE 

This suit, brought under the Freedom of Information 
Act, 5 U.S.C. 552 (“the Act”), seeks to compel the De- 
partment of Justice (‘‘the Department”’) to disclose the 
typed reports! of the results of certain spectrographic 
analyses made by the Federal Bureau of Investigation 
(“the FBI’’) in connection with the investigation into the 
assassination of President John F. Kennedy. 2 Only para- 
phrases. of these reports were made available to members 
of the Warren Commission and used in the Commission’s 
Report. These paraphrases and the testimony given at 
the Commission’s hearings in regard to the spectrographic 
analyses revealed only that the bullet and bullet fragments 
examined “were similar in metallic composition.” 3 Since 
spectrographic analysis is capable of determining that even 
bullets and bullet fragments which are “similar in metallic 
composition” are in fact different because they contain 

! The Court of Appeals opinion repeatedly refers to the docu- 
ments Weisberg seeks as “materials”, an ambiguous term capable 
of covering both raw scientific data and the physical items on vhich 
the spectrographic tests were performed. Thus, the Court’s foot- 
note 16 (See Appendix B-16) states that Weisberg “. . . had 
sought to test the spectrographic analysis of materials...” (Em- 
phasis added) This is not correct. Weisberg requested only the 
typed reports of the results of these spectrographic analyses. 

2 Some of the spectrographic analyses were made before the War- 
ren Commission was established, as a result of President Johnson’s 
request that the FBI make a “special investigation” into the assassi- 
nation. Other spectrographic analyses were made by the FBI after 
the Commission was established. 

3 The FBI spectrographer who performed the analyses, John F. 
Gallagher, testified at the Commission’s hearings, but not in regard 
to the spectrographic analyses. The FBI ballistics expert, Robert A. 
Frazier, did testify in regard to the spectrographic analyses, and this 
quote is from him. (Hearings before the Warren Commission, Vol. 
V, p. 74) Frazier testified, however, that he was not the spectrog- 
tapher and was not familiar with the detail of the spectrographic 
Teports. 

incompatible kinds or amounts of trace elements, the testi- 

mony and paraphrases are meaningless. 4 Weisberg main- 

tains that the disclosure of the reports he seeks would dis- 

prove the official theory of the assassination and show that 

the FBI deceived the Warren Commission and the public 

as to what the results did in fact show. Weisberg states 

that this is the real reason the Department is suppressing 

the spectrographic reports. 5 

Department officials having repeatedly denied his requests 

for disclosure of these reports, Weisberg brought suit against 

the Department on August 3, 1970. On October 6, 1970, 

the Department filed a motion to dismiss or for summary 

judgment. The statement of material facts attached to the 

Department’s motion listed only two relevant facts: 1) 

Weisberg had requested disclosure of the spectrographic 

analyses; and 2) the Attorney General. had denied the re- 

quests on the grounds that the documents sought were 

part of an investigatory file compiled for law enforcement 

purposes. The Department attached no affidavit or ex- 

hibits to its October 6 motion. 

On October 16, 1970, Weisberg filed an answer contest- 

ing the Department’s statement that these analyses were 

part of an investigatory file compiled for law enforcement 

purposes. Weisberg quoted FBI Director J. Edgar Hoover, 

who testified to the Commission that there was no federal 

jurisdiction to investigate the assassination, but that the 

President had a right to request the FBI to make “special 

4 Spectrographic analysis is a well-known and non-secret scien- 
tific procedure. 

5 See affidavit of Weisberg attached to Appellant’s Petition For 
A Rehearing En Banc.
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investigations.” Hoover testified that President Johnson 

did request that the FBI make a “special investigation” 

into the assassination, and it is from that request that 

the FBI’s initial authority derived.© Because the FBI 

served as the investigative arm of the Warren Commission, 

Weisberg also quoted the foreword to the Commission’s 

Report: 

The Commission has functioned neither as 

a court presiding over an adversary proceed- 

ing nor as a prosecutor determined to prove 

a case, but as a fact finding agency committed 

to the ascertainment of truth. (Report, p. 

XIV) 

Weisberg further stated that the spectrographic reports 

which he seeks were not in fact given to the Texas au- 

thorities who did have jurisdiction over the crime. 7 

Five court days before oral argument the Department 

filed a supplement to its motion to dismiss which con-s 

sisted solely of an attached affidavit by FBI Agent Marion 

© The Department has not yet named a specific statute pursu- 

ant to which the spectrographic analyses were compiled, even though 

it was challenged to do so.. The Court of Appeals nonetheless sur- 
mised a law enforcement purpose: collaboration with the Texas 

authorities. Weisberg disputes this. 

7 The Department has never contradicted this allegation and no 
hearing was held on it. The Department’s own affidavit (See affi- 

davit of FBI Agent Marion E. Williams, reprinted as Appendix C) 

would seem to support Weisberg, since its paragraph 4 declares that 
the file in question “is not disclosed by the (FBI) to persons other 
than U.S. Government employees on a ‘need-to-know’ basis.” (Em- 

phasis added) 

7 

E. Williams.® At oral argument for Weisberg contested 

the Williams affidavit.? Counsel challenged the compe- 

tency of Williams to execute the affidavit! and asserted 
that some statements in the affidavit were not true and 

others were not possible. Counsel denied, for example, 

that disclosure of these scientific tests could lead to the 

exposure of confidential informants or reveal the names 

of innocent parties out-of-context. Even so, the District 

Court, ruling from the bench, granted the Department’s 

motion to: dismiss at the conclusion of oral argument. !! 

8 The xerox of a carbon copy of the Williams affidavit which 
was served on counsel for Weisberg was unsigned and undated. 
Counsel did not learn until November, 1973, that the Williams affi- 

davit was sworn to on August 19, 1970. Apparently it was withheld 
for filing at the last possible moment as part of a successful attempt 

to prevent Weisberg from filing a written response to it. 

? The en banc opinion states, in footnote 4, that Weisberg “chose 

not to counter the Department’s affidavit ...” That is true only if 
read to mean that Weisberg did not file a counter-affidavit or other 

written opposition. Had the affidavit been filed with the Department’s 

October 6 motion, as it should have been, Weisberg certainly would 

have opposed it in writing. 

_ 10 The spectrographic analyses were made by FBI Agent John F. 

Gallagher. Williams’ affidavit does not state that he is a spectrog- 

rapher or that he had any connection with these spectrographic re- 

ports or even the investigation into President Kennedy’s assassination. 

Nor does the affidavit specify Williams’ duties with the FBI. 

11 The District Court may have been influenced by the sudden 

declaration of counsel for the Department that “. .. the Attorney 
General of the United States has determined that it is not in the 
national interest to divulge these spectrographic analyses.” Counsel 

did not substantiate this and Weisberg believes it to be false. In 
legislating the Act, Congress specifically proscribed “national inter- 

est” as a grounds for refusing disclosure of information.
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Weisberg appealed to the United States Court of Appeals 

for the District of Columbia Circuit, which issued an 

opinion on February 28, 1973. The majority opinion, 

written by United States District Judge Frank Kaufman 

and concurred in by Chief Judge David Bazelon, focused 

on the harms claimed in the Williams affidavit: 

The conclusion that the disclosure Weisberg 

seeks will cause any of those harms is 

neither compelled nor readily apparent, 

and therefore does not satisfy the Depart- 

ment’s burden of proving under 5 U.S.C. 

552(b)(7), as the Department must, some 

basis for fearing such harm. 

The case was remanded to the District Court for proceed- 

ings in accordance with the opinion.!2 The Department 

then filed a petition for rehearing and suggestion of re- 

hearing en banc. The petition argued that Congress had 

intended to create a blanket exemption for investigatory 

files and cited Environmental Protection Agency v. Mink, 

410 U. S. 73 (1973), in support of its positon that én 

camera inspection is “unwarranted” in exemption 7 cases. 
The petition also stated that: 

... the panel decision would open FBI 

files to disclosure after inspection by dis- 

trict judges who are not experts in law 

enforcement techniques and therefore not 

12.11 its footnote 5, the panel majority noted: “Weisberg con- 
tends that certain parts of the Williams affidavit do not qualify for 
consideration under Federal Civil Rule 56. Those contentions, on 

remand, should, if Weisberg desires, be brought to the attention of 

the District Court.” (See Appendix at A-9) 

9 

equipped to determine whether certain informa- 

tion contained in the files might be harmful .. . 
to the FBI’s law enforcement efforts. 

On May 22, 1973, the Court of Appeals vacated the 

February 28, 1973, opinion and ordered the case “recon- 

sidered” by the Court en banc without further argument: 

On June 7, 1973, the Court consolidated Weisberg’s case 

with Committee to Investigate Assassinations v. Depart- 

ment of Justice, No. 71-1789, and ordered both cases re- 

heard jointly. No answer in opposition to the petition 

for rehearing was requested by the Court. 

The en banc opinion, issued October 24, 1973, reversed 

the panel majority, holding: 

We deem it demonstrated beyond perad- 

venture that the Department’s files: (1) were 

investigatory in nature; and (2) were compiled 

for law enforcement purposes. When that 

much shall have been established . . . such 

files are exempt from compelled disclosure. 

Weisberg’s timely petition for a second rehearing in light 

of several serious factual errors was denied. 

REASONS FOR ISSUANCE OF THE WRIT 

CONFLICT BETWEEN CIRCUITS 

This decision marks the first time that any Court of Ap- 

peals has expanded the Freedom of Information Act’s ex- 

emption 7 into a blanket exemption protecting all files 

which are allegedly: 1) investigatory in nature; and 2) 

compiled for law enforcement purposes, even though the 

agency has failed to show any conceivable harm which
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| might result from disclosure. As a result, this decision is 

in direct conflict with the decisions of the Court of Ap- 

peals for the Fourth Circuit in Wellford v. Hardin, 444. 

F.2d 21 (1971); the Court of Appeals for the Second 

Circuit in Frankel v. Securities and Exchange Commission, 

460 F.2d 813, cert. denied, 409 U.S. 882 (1972); and 

the Court of Appeals for the Fifth Circuit in Evans ». 

Department of Transportation, 446 F.2d 821 (1971), cert. 

| denied, 405 U.S. 918 (1972). This decision is also in- 

| consistent with the treatment accorded exemption 7 in 

the District of Columbia Circuit’s own prior decisions, 

especially Bristol-Meyers Co. v. F.T.C., 424 F.2d 935 

(1970), cert. denied, 400 U.S. 824 (1970), and Getman 

vy, N.L.R.B., 450 F.2d 670 (1971). 

  

At issue is whether an agency can, by mere edict label- 

ling, sustain its burden of demonstrating that the docu- 

ments sought are entitled to protection under exemption 

7 and thus forever withhold information from the public 

with a claim that it was collected in connection with a 

‘ law enforcement action, even though no federal law was 

violated, no prosecution is contemplated, and disclosure 

would not harm the agency’s legitimate law enforcement 

functions. Prior to this decision, all circuits had uniformly 

required that an agency meet its statutory burden by 

showing that disclosure might result in a harm which 

Congress had intended to protect against. In Wellford 

the plaintiff sought copies of all letters of warning issued 

since January 1, 1965, to any non-federally-inspected meat 

or poultry processor suspected of being engaged in inter- 

state-commerce, the name of each processor whose prod- 

uct had been detained, and information about the deten- 

tion. The Fourth Circuit looked behind the “investigatory 

files” label and held that the documents were disclosable 
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because the policy behind the exemption was to “prevent 

premature discovery by a defendant in an enforcement 

proceeding” and “protect the government’s case in court,” 

whereas in Wellford the documents sought were already 

in the hands of the parties against whom the law was 

being enforced. Wellford, supra, at 23-24. Although the 

agency argued that exemption 7 had other purposes which 

prohibited access, such as protection against disclosure of 

the identity of informants and the revelation of investiga- 

tive techniques, the Fourth Circuit found that those harms 

were not present in the case before it: “Because the con- 

tents of these records are known by these companies 

{against whom the law was being enforced], publication 

would not reveal secret investigative techniques.” Well- 

ford, supra, at 24. Thus, the agency failed to meet its 

burden because it could not show that some harm to the 

government’s law enforcement functions or proceedings 

might result from disclosure. Similarly, in Frankel and 

Evans, the Second and Fifth Circuits denied disclosure 

only after finding that it might result in one of the 

harms exemption 7 was intended to prevent. In both 

cases there was possible jeopardy to the identity of con- 

fidential informants, and Frankel also involved possible 

harm to the government’s case in court, since the agency 

there had not affirmatively decided that there would be 

no further law enforcement proceedings against those it 

had investigated. 

In the instant case, the Department did not claim that 

release of the spectrographic reports would cause the gov- 

ernment harm, and none of the harms that exemption 

13 The Williams affidavit (see Appendix C) does not claim that re- 

lease of the spectrographic reports would cause the government harm. 
Read carefully, the affidavit claims only that the precedent set by the 

Weisberg case might lead to those harms in other cases.


