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Notice: This opinion is subject to formal revision before publication in the
Federal Reporter or U.S.App.D.C. Reports. Users are requested to notify the
Clerk of any formal errors in order that corrections may be made before the
bound volumes go to press.

Mnited States (ﬁnm't of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 71-1026
Harorp WrisBERG, APPELLANT
V.

U. S. DEPARTMENT OF JUSTICE

Appeal from the United States Distriet Court
for the Distriet of Columbia

Decided February 28, 1973

Bernard Fensterwald, Jr., with whom James H. Lesar
was on the brief, for appellant.

Alan S. Rosenthal, Attorney, Department of Justice,
for appellee. L. Patrick Gray, III, Assistant Attorney
Greneral at the time the brief was filed, Thomas A. Flannery,
United States Attorney at the time the brief was filed,
Walter H. Fleischer and Barbara L. Herwig, Attorneys,
Department of Justice, were on the brief for appellee.

Before Bazrrow, Chief Judge, DanagER, Senior Circuit
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Judge, and Kavrman,* United States District Judge for
the Distriect of Maryland. .

Opinion for the Court filed by KAUFMAN, District Judge.
Dissenting opinion by DANAHER, Senior Circuit Judge
at p. 14.

Kavrman, District Judge: After unsuccessfully seeking
on several occasions to obtain administrative disclosure,
Harold Weisberg! brought this action to compel the dis-
closure under 5 U.S.C. §552(a)(3), popularly known as
the Freedom of Information Act, by the Department of
Justice (the Department) of the following spectrographic
analyses and other items (hereinafter referred to as the
“records”) compiled by the F.B.I. in connection with that
agency’s investigation for the Warren Commission? into
the assassination of President Kennedy:

Spectrographic analysis of bullet, fragments of bul-
let and other objects, including garments and part of
vehicle and curbstone said to have been struck by bul-
let and/or fragments during assassination of Presi-
deiit Kennedy and wounding of Governor Connally.

The Department moved in the alternative to dismiss or for
summary judgment on the ground that the records sought
were investigatory files compiled for law enforcement pur-
poses and were thus exempt from disclosure under 5

. *Sitting by designation pursuant to 28 U.S.C. § 294 (d)
(1970).

1 Weisberg alleges that he is a professional writer who has
published a number of books dealing with political assassina-
tions and is researching the subject. In the motion context in
which this case was decided below, all of plaintiff’s allegations
are considered as established for purposes of this appeal.

2The Warren Commission was established pursuant to
Executive Order 11130, November 29, 1963 (28 F.R. 12789,
Dec. 3, 1963) to ‘“ascertain, evaluate, and report upon the
facts relating to the assassination of the late President Ken-
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U.S.C. §552(b)(7).® In support of its summary judgment
motion, the Department filed the following affidavit by
F.B.I. Special Agent Marion E. Williams:

nedy and the subsequent violent death of the man charged with
the assassination.” The purposes of the Commission were to
“examine the evidence developed by the Federal Bureau of
Investigation and any additional evidence that may hereafter
come to light or be uncovered by federal or state authorities;
to make such further investigation as the Commission finds
desirable; to evaluate all the facts and circumstances gurround-
ing such assassination, including the subsequent violent death
of-the man charged with the assassination, and to report
to me [President Liyndon B. Johnson] its findings and con-
clusions.”

35 U.S.C. § 552(b) (7) provides that the disclosure pro-
visions of 5 U.S.C. § 552 (a) (8) do not apply to “investigatory
files compiled for law enforcement purposes except to the
extent available by law to a party other than an agency.”
That latter exception is not applicable herein since Weisberg
is not entitled to the information he seeks as a party to any
action other than the within suit. See Bristol-Myers Company
v. F.1.C., 424 F.2d 9385, 939 (D.C. Cir. 1970), cert. denied,
400 U.S. 824 (1970) ; Cooney v. Sun Shipbuilding & Drydock
Company, 288 F. Supp. 708, 711, 712 (E.D. Pa. (1968);
Barceloneta Shoe Corp. v. Compton, 271 F. Supp. 591, 593,
594 (D. P.R. 1967). See also H.R. Rep. No. 1497, 89th Cong.,
9d Sess. 11 (1966), hereinafter cited as House Report.
Whether the word “party”, as used in 5 U.S.C. § 56562 (b) (7 ),
includes someone other than Weisberg and thus someone other
than the particular party seeking the information, raises a
question (cf. DAVIS, ADMINISTRATIVE LAW TREATISE, 1970
Supp., §§8A.21, 38A.23, pp. 157-58, 165) which this court
need not resolve herein because the record does not indicate
that any other person has received or is entitled to receive
under any law other than the Freedom of Information Act,
or under any discovery rule, the information Weisberg seeks
herein. If this information had been disclosed to a “party”,
need for further secrecy would seem substantially diminished.
However, this is not that case.

Weisberg specifically seeks disclosure under 5 U.S.C. § 5562
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1. T.am [an] official of the FBI Laboratory and as
- such I have official access to FBI records.

2. I have reviewed the FBI Laboratory exammatmns

(a) (8) which provides that except for agency records (which
exception is not relevant in this case),

. . each agency, on request for identifiable records made
‘in accordance with published rules stating the time,
place, fees to the extent authorized by statute, and pro-
cedure to be followed, shall make the records promptly
available o any person. On complaint, the district court
of the United States in the district in which the complam-
ant resides, or has his principle place of business, or in
which the agency records are situated, has jurisdiction
to enjoin the agency from withholding agency records
and to order the production of any agency records im-
properly withheld from the complainant. In such a case
‘the court shall determine the matter de novo and the
burden is on the agency to sustain ilts action. In the
event of noncompliance with the order of the court,
the district court may punish for contempt the responsible
employee, and in the case of a uniformed service, the
responsible member. Except ag to causes the court con-
siders of greater importance, proceedings before the
district court, as authorized by this paragraph, take
precedence on the docket over all other causes and shall

~ be assigned for hearing and trial at the earliest practi-
cable date and expedited in every way. [Emphasis sup-
plied.]

In Nichols v. United States, 460 F.2d 671 (10th Cir. 1970),
the Tenth Circuit affirmed the District Court’s grant of
summary judgment against a plaintiff in a suit instituted
under the Freedom of Information Act seeking to compel
the disclosure or submission for analysis of certain items
relating to the assassgination of President Kennedy (at 672
n.l). In Nichols, the governmental agencies involved were
the General Services Administration (GSA), the National
Archives and Record Service, and the Department of the
Navy (Navy). The District Court (8325 F. Supp. 180, 135,
136, 137 (D. Kan. 1971)) held that certain items were not
“records” for purposes of Section 552 and thus were not
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referred to in the suit entitled “Harold Weisberg
v. Department of Justice USDC D.C., Civil Action
No. 2301-70,” and more specifically, the spectro-

subject to disclosure tinder that Section. The District Court
also concluded that certain of the items had either been
donated by an authorized representative of the Estate of
John F. Kennedy or acquired, subject to restrictions on access,
which restrictions prohibited the desired examination and
inspection.” Thus, those donated and acquired items were
exempted from disclogure under Section 552(b) (3) either
by virtue of 44 U.S.C. §§ 2107, 2108 (¢c) which authorizes the
Adminigstrator of GSA to accept for deposit papers, documents,
and other historical materials of a President of the United
States subject to the restrictions imposed by the donorg as to
their availability and use, or by virtue of P.L. 89-318, 79
Stat. 1185. That law gives the Attorney General authority
for one year from the date of its enactment, November 2,
1965, to acquire certain items of evidence considered by the
Warren Commission, and provides that all right, title, and
interest in those items acquired by the Attorney General vest
in the United States. Section 4 of Public Law 89-318 provides
that all items acquired by the Attorney General “be placed
under the jurisdiction of the Administrator of General Serv-
ices for preservation under such rules and regulations as he
may prescribe.”

5 U.S.C. § 552(b) (8) provides that the disclosure provisions
of 5 U.S.C. §552(a) (3) do not apply to matters “specifically
exempted from disclosure by statute.”

Additionally, the District Court found that the following
item sought by plaintiff from the Navy, although properly a
record within the meaning of Section 552 was not in the
Navy’s custody or control, and thus as to it the District
Court granted summary judgment in favor of the Navy;

The written diagnosis of findings made by the Bethes-
da Hospital radiologist from his X.ray study of X-ray
films taken at the autopsy of the late Prestident. [At
137.]

On appeal, the Tenth Circuit affirmed the District Court’s
conclusions that the donated and acquired items sought were
exempted from disclosure, and that the summary judgment
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graphic examinations of bullet fragments recovered
during the investigation of the assassination of
President John F. Kennedy and referred to in
paragraphs 6 and 17 of the complaint in said case.

3. These spectrographic examinations were conducted
for law enforcement purposes as a part of the FBI £
investigation into the assassination. The details of £o2
these examinations constitute a part of the investi- i
gative file, which was compiled for law enforce-
ment purposes and is maintained by the Federal
_Bureau of Investigation concerning the investiga-
tion of the assassination of President John F'. Ken-
nedy.

4. The investigative file referred to in paragraph “3”
above was compiled solely for the official use of U.S.
Government personnel. This file is not disclosed by Fea
the Federal Bureau of Investigation to persons &
other than U.S. Government employees on a “need- 8
to-know” basis.

5. The release of raw data from such investigative &
files to any and all persons who request them would =

T AT i e e P e e A N A AT

record was sufficient to establish that none of the items re-
quested from the Navy were in the Navy’s custody or control
and that therefore summary judgment in favor of the Navy
wag proper. The Tenth Circuit found it unnecessary to decide
the question of whether the District Court properly concluded
that certain of the items sought were not ‘“records” under
Section 552 because all of those items whether records or
not, were exempt from disclosure.

Unlike Nichols, in this case there is no allegation or indica-
tion by the Government that the “analyses” Weisberg seeks
were acquired pursuant to any statute or regulation which
exempts them from disclosure. Furthermore, Weisherg does
not seek disclosure of any tangible evidence of the type re-
quested in Nichols. Weisberg seeks disclosure only of spectro- i
graphic analyses which are similar in kind to the “diagnosis”
sought from the Navy in Nichols and which the District
Court held to be a record within the meaning of Section 552. 3
325 F. Supp. at 137. - !
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seriously interfere with the efficient operation of
the F'BI and with the proper discharge of its im-
portant law enforcement responsibilities, since it
would open the door to unwarranted invasions of
privacy and other possible abuses by persons seek-
ing information from such files. It could lead, for
example, to exposure of confidential informants;
the disclosure out of context of the names of in-
nocent parties, such as witnesses; the disclosure of
the names of suspected persons on whom criminal
justice action is not yet complete; possible black-
mail; and, in general, do irreparable damage. Ac-

- quiescence to the Plaintiff’s request in instant liti-
gation would create a highly dangerous precedent
in this regard.

Weisberg did not submit any counteraffidavit or any other
Rule 56 documents. After hearing oral argument from both
parties, the District Court, without setting forth its rea-
sons, granted the Department’s motion to dismiss.

In Bristol-Myers Company v. F.T.C., 424 F.2d 935, 939-
40 (D.C. Cir.), cert. demied, 400 U.S. 824 (1970), Chief
Judge Bazelon, in reversing the grant of a motion to dis-
miss the plaintiff’s Freedom of Information Act complaint,
and in commenting upon the 5 U.S.C. § 552(b) (7) exemp-
tion, wrote:

* * * [T]he agency cannot, consistent with the broad
disclosure mandate ‘of the Act, protect all its files
with the label “investigatory” and a suggestion that
enforcement proceedings may be launched at some un-
specified future date. Thus the Distriet Court must
determine whether the prospect of enforcement pro-
ceedings is concrete enough to bring into operation the
exemption for investigatory files, and if so whether the
particular documents sought by the company are nev-
ertheless discoverable.

In the within case, no criminal or civil action relating
to the death of President Kennedy is pending nor is it in-
dicated by the Government that any such future action is
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