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PLAINTIFF'S MEMORANDUM TO THE COURT 

This court has requested that counsel in this case submit 

any materials which would aid in clarifying certain statements 

made by Attorney General John Mitchel l in letters reprinted at 

pages JA-23 and JA- 43 of Plaintiff's Brief and Joint Appendix. 

Each of these letters contains a reference to a case litigating 

the question of whether or not certain materials in the Justice 

Department files are exempt from disclosure under the investi

gatory files exception to the Freedom of Information Act. 

Upon research counsel for Plaintiff have concluded that the 

assertion in Attorney General Mitchell' s letter of June 4, 1970 

that "at present this issue is being litigated in the federal 

courts" probably refers to Nichols v. United States of America, 

et al, Civil Action No. 4761, United States District Court for the 

District of Kansas. Counsel for Plaintiff have reached this con

clusion because there is no other case known to them which seeks 

access to the type of records--bullet, bullet fragments and items 

of clothing--described in the third paragraph of the Attorney 

General's June 4 letter. (See JA-23-24) 

The reference in the Attorney General's letter of May 6, 

1970 is to documents which were obtained after Plaintiff Harold 
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Weisberg instituted a suit for them. This suit is Weisberg 

v. Department of Justice and Department of State, Civil Action 

No. 718-70, United States District Court for the District of 

Columbia. 

These two suits are of a quite different nature and achieved 

opposite results. The Nichols suit sought, among other things, 

to inspect, study, examine and subject certain items of evidence 

connected with the assassination of President Kennedy to neutron 

activation analysis. The items of evidence to be subjected to 

examination and scientific testing included the bullet, bullet 

fragments, and items of the President's clothing. 

The court in Nichols held that physical objects such as 

these are not "records" under the terms of the Freedom of Informa

tion Act. On this ground the court awarded summary judgment to 

the Government. The court did not determine whether such items 

were exempt under the investigatory files exception to the Act. 

(A copy of Judge Templar's opinion in Nichols is attached as 

Exhibit A) The Nichols case is currently on appeal to the United 

States Court of Appeals for the Tenth Circuit (No . 71- 1238) . 

The Weisberg case, on the other hand, bears directly on the 

question of whether any material which the FBI or the Justice 
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Department says is part of an investigatory file is ipso facto 

exempt from disclosure. The only issue before the court was a 

claim that the documents sought were part of an investigatory 

file compiled for law enforcement purposes. Chief Judge Edward 

M. Curran ultimately awarded Summary Judgment in favor of Plaintiff 

Weisberg and ordered that all documents which he had requested be 

produced. (Judge Curran's order is attached as Exhibit B) 

A closer look at Civil Action 718-70 may illuminate what the 

Justice Department regards as part of a forever suppressible 

"investigatory file". 

The documents which Mr. Weisberg sought in that case were the 

documents which the United States Government had filed with the 

Court in London, England in connection with the proceedings to 

extradite James Earl Ray, the alleged assassin of Dr. Martin Luther 

King . After Ray's extradition and before his trial, his attorney 

Percy Foreman attempted unsuccessfully to obtain copies of the 

documents submitted at the London extradition proceedings. Less 

than three weeks before the trial date Ray's attorney requested a 

continuance on grounds that he had not been able to secure a copy 

of the extradition documents. (Transcript of February 14, 1969 

hearing attached here as Exhibit C) 
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After his conviction, James Earl Ray himself tried to obtain 

the court records which had been introduced into evidence in 

London. Nearly four months later the State Department replied to 

Ray's request by stating that it, had returned these documents to 

the Justice Department, which had advised the Department of State 

"that these documents are considered part of investigative files 

of the Department of Justice and are exempt from disclosure under 

subsection (b) (7) of section 552 of Title 5 of the United States 

Code." (Letter of December 10, 1969 from J. Edward Lyerly to 

James Earl Ray attached as Exhibit D) 

Invited by the Department of State to apply to the Department 

of Justice, Ray did so. The reply by Richard G. Kleindienst, then 

Deputy Attorney General, denied possession of some of the documents 

and then asserted that" ••. such records pertaining to your 

extradition as may be in our possession are part of the investi

gatory files compiled for law enforcement purposes and, as such, 

are exempt from disclosure under • . . 5 U. S. C. 552 (b) ( 7) • " 

(Letter from Kleindienst to James Earl Ray attached as Exhibit E) 

The same response was made to the identical requests by Mr. 

Harold Weisberg. On August 20, 1969 Weisberg's attorney wrote 

Attorney General Mitchell on his behalf and requested 



"all documents filed by the United States with the Court in 

England in June-July, 1968, in the extradition proceeding by 

which James Earl Ray ••• was returned to this country." (See 

Exhibit F) On November 13, 1969, Deputy Attorney General Richard 

G. Kleindienst replied to this request by claiming that "no 

documents in the files of this Department are identifiable as 

being copies of the documents transmitted to British authorities 

through diplomatic channels at the request of the States of 

Tennessee and Missouri and presented to the Bow Street Court by 

officials of the United Kingdom." (Letter from Kleindienst and 

response to it by Bernard Fensterwald, Jr. are attached as 

Exhibits G and H) This Justice Department untruth was truth for a 

limited period of time only. By May 6, 1970 Attorney General 

Mitchell was indulgently granting Weisberg access to the documents 

which Kleindienst, his Deputy, had said were not in J"ustice 

Department files. (See JA-43) 

Ultimately, access to the extradition documents was gained, 

though at a tremendous cost. Among the documents submitted at the 

London proceedings was an affidavit by FBI ballistics expert 

Robert A. Frazier which addresses itself to the question of whether 

there was any evidence connecting the bullet found in Dr. King's 

body with the rifle allegedly used by James Earl Ray and then placed 
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in the doorway to Canipe's Amusement Center. Paragraph 6 of the 

Frazier affidavit says: 

Because of distortion due to mutilation 
and insufficient marks of value, I could 
draw no conclusion as to whether or not 
the submitted bullet was fired from the 
submitted rifle." (The Frazier affidavit 
is attached as Exhibit I) 

This fact constitutes important exculpatory evidence vital to Ray's 

claim that he did not shoot Dr. King. Had the Justice Department 

prevailed in its interpretation of what is exempt from disclosure 

as part of an investigatory file, this information might never have 

become known to Ray's attorneys seeking post-conviction relief. 

Author and journalist Fred J. Cook has compared the use of the 

ballistics evidence in the James Earl Ray prosecution to the manner 

in which the ballistics evidence was used "by a corrupt prosecution 

in the Sacco-Vanzetti trial". (Review of Frame-Up by Fred J. 

Cook attached as Exhibit J) 

The record of the Justice Department in willfully denying 

both the defendant and the public access to public court records 

dealing with the extradition of James Earl Ray illustrates several 

important points. First, it shows the consequences of allowing 

the Justice Department to arrogate to itself the right to determine 

what constitutes an investigative file which is exempt from dis-
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closure. In effect, permitting the Justice Department to label 

any document it pleases part of an investigatory file converts 

exemption (7) into a kind of executive privilege exercisable at 

the whim or caprice of the Director of the FBI or the Attorney 

General. 

The arbitrariness of the Justice Department in determining 

what records it will disclose is notorious. Literally thousands 

of pages of FBI records were published in the 26 volumes which 

comprise the Warren Commission's Hearings and Exhibits. In fact, 

more than a thousand pages of FBI reports not published in the 

Warren Commission volumes or otherwise available to researchers 

hav e recently been made public. These records run the gambit 

from some 40 pages of medical records kept during Marina Oswald ' s 

pregnancy stay at Parkland Hospital to the reports of confidential 

FBI informants. Thus, at the same time the Justice Department h as 

been releasing to the public reams of FBI reports--many of which 

should more properly have been withheld--Justice has also stead

fastly refused to release such documents as the public court 

records in regard to James Earl Ray's extradition and scientific 

tests such as the spectrographic analyses performed during the 

investigation into President Kennedy's assassination. 
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The arbitrariness with which the Justice Department makes 

such determinations is exceeded only by the arrogance with which 

the Department presumes it can refuse to comply with court

ordered disclosure of information. Thus, 28 CFR 16.14 states: 

" ••• if the court or other authority rules 
that the demand must be complied with irrespective 
of the instructions from the Attorney General not 
to produce the material or disclose the information 
sought, the employee or former employee upon whom 
the demand has been made shall respectfully decline 
to comply with the demand ••.• " 

In its arbitrary disclosure of Warren Commission materials, 

the Justice Department has violated the terms of a White House 

directive pertaining to the "Public availability of materials 

delivered to the National Archives by the Warren Commission. " 

Those terms are stated in a memorandum for McGeorge Bundy, Special 

Assistant to the President, dated April 13, 1965. In regard to 

"investigative reports and related materials furnished to the 

President's Commission" by the FBI and most other federal agencies, 

the guidelines state: 

2. c. All unclassified material which has been 
disclosed verbatim or in substance in the 
Report of the President's Commission or 
accompanying published documents would be 
made available to the public on a regular 
basis ........... . 

d. Unclassified material which has not already 
been disclosed in another form should be 
made available to the public on a regular 
basis unless disclosure 
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1) will be detrimenta l to the administration 
and enforcement of the laws and regulations 
of the United States and its agencies7 

2) may reveal the identity of confidential 
sources of information or the nature of 
confidential methods of acquiring information, 
and thereby prevent or limit the use of the 
same or similar source and methods in the 
future7 

3 ) may lead to the incorrect identification of 
sources of information and thereby embarrass 
individuals or the agency involved7 

4 ) would be a source or embarrassment to innocent 
persons, who are the subject or source of the 
material in question, because of the dissemina
tion of gossip and rumor or details of a personal 
nature having no significant connection with the 
assassination of the President7 

5 ) will reveal material pertinent to the criminal 
prosecution of Jack Ruby for the murder of 
Lee Harvey Oswald, prior to the final judicial 
determination of that case. 

Where one of the above reasons 
may apply, the agency involved 
reason against the " overriding 
fullest possible disclosure " in 
or not to authorize disclosure. 

for nondisclosure 
should weigh such 
consideration o f t h e 
determining whether 

(Emphasis added] 

Even if there were no Freedom of Information Act, the spec

trographic analyses sought by Plaintiff Weisberg ought to be made 

available to him under the terms of this White House directive 

cited above. However, since there is a Freedom of Information Act, 

all the needs to be said about the Government's attempt to invoke 

the investigative files exemption in this case is what this Court 

said in a recent case: 
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11 '1."he Excelsior" lists are not files prepared 
primarily or even secondarily to prosecute 
law violators, and even if they ever were to 
be used for law enforcement purposes, it is 
impossible to imagine how their disclosure 
could prejudice the Government's case in 
court." Getman v. NLRB No . 71-1097, United 
States Court of Appeals for the Distr:ic:t. of 
Columbia. Slip opinion at p. 7. 

Respectfully submitted, 

~~~+· 
BERNARD FENSTERWALD, JR. 

905 16th Street, N. W. 
Washington, D. C. 20006 



Exh: J,;1 It 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

JOHN NICHOLS, 

vs. 

UNITED STATES OF AMERICA, 
et al., 

) 
Plaintiff, ) 

) 
) 
) Civil Action 
) 
) No. 4761 
) 

Defendants. ) ___________________ ) 
RULING ON MOTION OF DEFENDANTS FOR SUMMARY JUDGMENT 

Plaintiff is a physician duly licensed in Kansas to 

practice as such and, for the purpose of conside:cing the 

motion filed by defendants to dismiss or in the alternative 

for sum.~ary judgment, is presumably a qualified pathologist 

with experience in examining gunshot wounds including their 

interpretation by X-ray. Plaintiff has ix~stituted this action 

against the United States of America, the Archivist of the 

United States, the General Services Administration and the 

Secretary of the Navy. 

The action is brought und~r provisions of the Federal 

Public Records Law, being 5 u.s.c . Sections 551-552 (80 Stat. 

250, 1966), and venue is claimed under provisions of 28 u.s.c. 

Section 139l(e) (4). Defendants included are General Services 

Administration, National Archives and Record Service, and the 

Department of the Navy. 

Plaintiff alleges a general interest in scientific 

matters and particularly in the areas of pathology and r~lated 

research. He alleges that he wishes to study certain items of 

evidence, in custody or in possession cf the defendants, which 

will afford him an opportunity lo resolve conflicting opinions 

conclusions and uncertainties concerning the death o :.- the late 

President John F. Kennedy. He alleges, in substance, that 

f~liffi) 
Fi- 1, '2 11 ,971 

"HARi ES W. CAHILL Clerk 
~,.L •. ~-.t.t,,Oeputy 



following proper request to them, defendants have either 

refused him permission to examine the materials described 

in his complaint or have ignored his requests for such per

mission. 

Briefly stated, plaintiff desires to inspect, study, 

examine and, as to some materials, submit described material 

to "neutron activation analysis." He also wishes to see and 

examine X-rays and photographs made at the autopsy of President 

Kennedy, various Warren Conunission ex.hibi ts and the President's 

clothing worn at the time of the assassination. 

Defendants have filed a motion to dismiss or in the 

alternative for summary judgment. Since affidavits and 

evidence outside the pleadings have been submitted in support 

of the motion, under the direction of Federal Rules of Civil 

Procedure 12(c), lhe issues raised should properly be con

sidered under Federal Rules of Civil Procedure 56, The Court 

has been provided with extensive briefs by all parties and 

assumes that all parties have presented all material they 

deem pertinent under that rule. 

"The rule followed by this Circuit in 
regard to motions for swiunary jud91nent 
is clear and while it is the duty of the 
trial court to grant a motion for sum-
mary judgment in an appropriate case, 
the relief contemplated . by Rule 56 is 
drastic, and should be applied with 
caution to the e nd that the litigants 
will have a tri ~l on bona fide factual 
disputes. Under the rule no margin 
exists for 1:lH~ disposition of the 
factual issues, a nd it does not serve 
as a substitute for a t~ial of the case 
nor require the parties to dispose of 
litigation through the use of affidavits. 
The pleadings are to be construed liberal
ly in favor of the party against whom the 
motion is made, but the court may pierce 
the pleadings, and determine from the 
depositions, admissions and affidavits, 
if any, in the record wheth e r material 
issues of fact actually exist. If, 
after such scrutiny, any issue as to a 
material fact dispositive of right or duty 
remains the case is not ripe for disposi.tioH 
by summary judgment, and the p::rti.es are 
entitled to a trial." 

Machinery Center v. Anchor Na~ional Life 
Insurance Company, 434 F,2d 1, 6, 10th 
Cir, 
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With this guideline to follow in considering 

defendants' mot ion, the several grounds advanced by them 

will be considered to the extent necessary f or ruling on 

the motion as one for summary judgment . 

JURISDICTION OF THE COURT -
MATERIAL REQUESTED AS 11 RECORDS" 

Defendants question the Court's jurisdiction over the 

subject matter because plaintiff's demands do not constitute 

requests for any "identifiable records." 

The items requested by plaintiff c ould scarcely be 

more clearly identi fi ed by him, but a more substantial issue 

is raised by defendants under their contention that much of 

the material requested does not .f.all within the classification 

of "records" within the purview of the statute. 

That the Federal ·Public Records Law or Information 

Act, through which plaintiff seeks to obtain information 

denied him by agencies of the United Sta tes,was intended to 

require disclosure of government records to any person on 

proper application is clear, and in considering the issues 

raised under a motion for swnmary judgmenb should be l i berally 

construed to carry out t he express purpose of the act, which 

is discussed by Judge Croake in Consumers Union v. Veterans 

Administration, 301 F.Supp. 796, at 799 . 

"Consumer Union's request for VA records 
came in the wake of the passage of the 
Freedom of Infor mation Act. The key 
portion of t hat Act, now codified, is as 
follows: 

***each agency, on request f or 
identifiable records made in ac
cordance with published r ules stat
ing the time, place, fees to the 
extent authorized by statuce, and 
procedure to be fo llowed , shall make 
the records promptly available to any 
person. * * * 

The purpose of the Act, seen in the 
statutory langu~ge and the legislative 
history, was to reverse the self-pro
tective attitude of the agencies under 
which they had found that the public 
interest required, for e;cample, that the 
names of unsuccessful contract bidders 
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be kept from the public. The Act made 
disclosure the general rule and permitted 
only information specifically exempted to 
be withheld; it required the agency to 
carry the burden of sustaining 1ts de
cision to withhold information in a de 
novo equity proceeding in a district court. 
Disclosure is thus the guiding star for 
this court in construing the Act. Because 
portions of the Act are patently ambiguous, 
its illumination will be most useful. 11 

And so, in considering this matter under a motion for 

summary judgment, unless the material sought cannot be 

described as a "record" required to be produced within the 

meaning of the Act, or if a record, does not fall within the 

numerous exemption provisions of the Act, then as to such a 

specific record, the motion must be denied. 

Under Federal Rules of Civil Procedure 56(d), the 

Court is authorized to ascertain what material facts exist 

without substantial controversy and what material facts are 

actually and in good faith controverted. An order may then 

be made specifying facts that appear without substantial 

controversy and directing such further proceedings in the 

action as are just. 

Because the term "records" is not defined in the Act, 

the Court is initially put to the task of deciding which of 

the items requested by plaintiff may be so classified within 

the contemplation of the statute. It is unfortunate that 

attention was not given to this point when the law was enacted 

since the positive provisions of the Act are all but smothered 

by some nine broad and generalized statements providing for 

many exemptions. 

Efforts have been made to classify the material which 

may be considered as a record under the Act, e.g., the General 

Services Administration adopted the following definition in 

41 C.F.R, 105- 60.104(a): 

"(a) Records. The term 'records' means 
all books, papers, maps, photographs, 
or other documentary materials, regard
less of physical form or characteristics, 
made or received by GSA in pursuance of 
Federal law or in connection with the 
transaction of public business and pre
served or appropriate for preservation 



as evidP.nce of the organization, functions, 
policies, decisions, procedures, operations, 
or other activities of GSA or because of the 
informational value of data contained therein." 

Again, this definition is followed by several general 

statements of what the defined term does not include. 

Not included is library and museum material made 

or acquired and preserved solely for reference or exhibition 

purposesr objects or articles, such as structures, furniture, 

paintings, sculpture, models, vehicles or equipment (not 

defined ) , and donated historical materials (as defined in 

105-61.001-4),accepted by GSA from a source other than an 

agency of the United States Government in accordance with 

provisions of 44 u.s.c. 397 (now 44 u.s.c. 2107 and 2108). 

Then, paragraph (b ) of the section states: 

"(b) Availability. •rhe term 'avail
ability' s i gnifies the right of the 
public to obtain information, purchase 
materials, and inspect and copy records 
and other pertinent information." 

If these regulations were designed to be a clarifica

tion of what was intended by the term "record," a failure of 

purpose must be registered. Nor do the declarations of the 

General Services Administration subtract from the confusion . 

The Attorney General's memorandum on the Public Information 

Section of the Administrative Procedure Act offers little 

help but simply quotes 44 U.S.C. 366, now 44 U.S.C. 3301, 

stating what material is included by the term "records," 

and specifically excluding "library and museum material 

made or acquired and preserved solely for reference or 

exhibition purposes***·" Just what constitutes "library 

and museum material" is not designed or defined. 

44 u.s.c. 3301 offers some illumination when it 

declares that the word "records" includes all books, papers, 

maps, photographs, or other documentary materials, regard-

less of form or characteristics . (Emphasis added.) But 

again comes the question, what are "documentary materials"? 

In· Jones on Evidence, 5th Ed., Vol. 3, p.1043, §535, is found 

this helpful statement~ 



"For all practical purposes the term 
'document' may be considered as synonymous 
with 'writing.' A document has been de
fined as 'any substance having any matter 
expressed or described upon it by marks 
capable of being read.' A writing or 
document, in addition to handwritten or 
printed or typewritten instruments, 
which first come to mind, should include 
inscribed chattels, photographic or other 
mechanical reproductions and sound record
ings--even though in the case of sound 
recordings the inscribed marks may not 
be visible to the eye and may be read only 
with the use of mechanical devices." 

This Court must assume that since no better definition 

of the term,"record," is provided by legislative enactment, 

executive order or controlling judicial determination, 

reliance may be placed on a dictionary of respected ancestry 

for a reasonably accurate meaning of the word. In Webster's 

New International Dictionary, this definition appears: 

"That which is written or transcribed 
to perpetuate knowledge of acts or 
events; also, that on which such record 
is made, as a monument; a memorial," 

Again, in Webster's New Collegiate Dictionary, the 

word record is defined as , 

"That which is written to perpetuate a 
knowledge of events*** that on which 
such a record is made, a monument." 

Though the word "records " was · used in the United 

States Constitution, Article IV, Section 1, in which full 

faith and credit is required to be given in each state to 

the public records of every other state, I am unable to find 

a judicial interpretation of what is intended by the use of 

the word "records," nor is one shown to me . An examination 

of Words and Phrases likewise has offered little aid in 

defining the term. 

A record is intended to serve as evidence of some

thing written, said or done and is not kept to gratify the 

curious or suspicious. Owens v. Woolridge, 22 Pa. Co. Ct, 

Rep., 237, 240. 
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Thus, under any reasonable calculation of what is 

intended to be covered by the congressional enactment referred 

to as the Information Act, it seems clear that the provisions 

of 5 u.s.c. 552, under which plaintiff seeks relief, limits 

the authority of a district court to enjoin an agency from 

withholding records and to order production of any agency 

records improperly held from complainant. 

Without being concerned with the numerous exemptions 

provided in the Act under which defendants seek to avoid 

compliance with the general terms of the Act, we might con

sider the items for which request was made and to which the 

statute in its present form could not a~ply. 

If the statute is to receive a broader application, 

Congress must enlarge its provisions to apply to items this 

Court does not believe were intended to be included in its 

provisions. The following items requested by plaintiff f o r 

examination, inspection and study, described in paragraph 

5 of plaintiff's complaint may not be classified as a "record" 

within the meaning of the Act, to wit: 

(a) The 6.5 mm Mannlicher-Carcano rifle, 
C2766, formerly the property of the late Lee 
Harvey Oswald. This was designated as Exhibit 
CE139 in the Warren Report. 

(b ) A live 6.5 mm round manufactured by 
Western Cartridge Company and found in the 
chamber of Oswald's Rifle, C2766. Warren 
Report Exhibit CE141. 

(c ) The coat worn by President Kennedy 
at the moment of his assassination believed 
to contain trace metals from bullet CE399. 
The coat is Warren Report Exhibit CE393. 

(d) The shirt worn by President Kennedy 
at the moment of his assassination believed 
to contain trace metals from the bullet that 
penetrated the fabric. Warren Report Exhibit 
CE344. 

(e) There is no subparagraph (e). 

(f) The 6.5 mm bullet found on the floor 
of Parkland Memorial Hospital in Dallas, Texas 
on November 22., 1963, where the l a te President 
and Governor Connally received medical treatment, 
believed to be the bullet that traversed the 
President's neck and on through the body of 
Connally. Warren Report Exhibit CE399. 
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(g) Three empty 6.5 mm Cartridge cases 
manufactured by Western Cartridge Company 
and found on the floor of the room on the 6th 
floor of the Texas School Book Depository in 
Dallas, Texas. Warren Report Exhibit CE543, 
CE544 and CE545, 

(h) Bullet recovered from the wall of 
the home of General Edwin A, Walker in Dallas, 
Texas. Warren Report Exhibit 573. 

(i) The clip presumably from the magazine 
of the Oswald rifle, C2766, Warren Report 
Exhibit CE575, 

(j) The two or three metal fragments removed 
from the wrist of Governor Conally. Warren 
Report Exhibit CE842. 

(k) Fragments of metal removed from the 
brain of the late President at autopsy. Warren 
Report Exhibit CE843. 

(1) A mutilated bullet recovered by United 
States personnel after firing through a 
cadaver's wrist for the purpose of weighing 
it, Warren Report Exhibit CE856. 

Defendants also rely on provisions of 44 u.s.c. 2107 

and 2108(c) to justify their refusal to produce for examination 

and inspection items identified and described by plaintiff in 

paragraph 6 of plaintiff's complaint because they are now in 

possession of the defendant Archivist Division of General 

Services Administration by virtue of their transfer · to the 

agency by an authorized representative of the Estate of John 

F. Kennedy. The described property was received by the 

agency as a gift subject to the conditions and restrictions 

specified by the donor. Though plaintiff contends that the 

Letter of Agreement, dated October 29, 1966, executed on 

behalf of the executors of the Kennedy Estate, assumes that 

the donor had full title to the materials described therein, 

and is, in fact, a nullity because under a Memorandum of Trans

fer, dated April 26,1965, the Archivist had in his custody the 

items which plaintiff seeks to examine and that the rules and 

guidelines of the Letter of Agreement cannot be held to exclude 

the right of a citizen to examine property which plaintiff says 

was property of the United States in the first place, the Court 

does not believe this to be a correct conclusion. 

The applicable statute does not require that the items 

of property deposited with the Archivist be owned by the donor 

if they fall within the"'description of those things which may 
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be deposited. Under the prov isions of the Letter Agreement, 

no examination of this material may be permitted without 

permission of the Kennedy family representative within five 

years of October 29, 1966. It is not claimed by plaintiff 

that such permission has been obtained. 

Furthermore, a review of PL 89-318, 79 Stat. 1185, 

enacted in 1965, discloses that Congress provided for the 

acquisition and preservation of certain items of evidence 

pertaining to the assassination of President Kennedy. Pur

suant to that law, the Attorney General was ·given authority 

for one year to acquire various items. The act provided for 

the vesting of title and interest in the United States and 

provided for just compensation under circumstances requiring 

this. Some of the items identified in plaintiff's request 

were included in the acquisition of material obtained and 

delivered to GSA by the Attorney General. The proceedings 

taken for that purpose are valid . Cf . United States v. One 

6.5 mm. Mannlicher-Carcano Military Rifle, etc., 406 F.2d 

117 0 . Also, under the provisions of PL 373, 69 Stat. 695, 

now 44 U.S.C. 2108, the administrator of General Services was 

authorized to accept for deposit the papers and other historic 1 

materials of any president, and documents, including motion

picture film, still pictures, etc., from private sources. 

The act also provided: 

"That papers, documents, or other historical 
materials accepted and deposited under sub
section (e) and this subsection shall be held 
subject to such restrictions respecting their 
availability and use as may be specified in 
writing by the donors or depositors, including 
the restriction that they shall be kept in 
a Presidential archival depository, and such 
restrictions shall be respected for so long 
a period as shall have been specified, or 
until they are revoked or terminated by the 
donors or depositors or by persons legally 
qualified to act on their behalf with respect 
thereto." 

The Court can attach no significance to t he fact that 

the material was deposited with GSA in April, 1965, while the 
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Letter Agreement placing restrictions on their use was not 

entered into until October 29, 1966, 

The administrator of GSA had a continuingresponsi

bility under the terms of the Act to negotiate and take such 

steps for the deposit and preservation 'Of Presidential 

historical materials so as to secure for the government, as 

far as possible, the right to have continuous and permanent 

possession of such material. This was a continuing respon

sibility of the administrator. He was authorized to accept 

papers, documents or other historical materials ( records are 

not mentioned but presumably intended to be included) subject 

to such restrictions as to availability and use as may be 

specified in writi~g by the donors or depositors. 

The Letter Agreement of 1966 was entered into by the 

parties under the provisions of then existing law. Under this 

Letter Agreement, the items requested by plaintiff in para

graph 6 of his complaint may be withheld from disclosure or 

examination since t h e time limit of five years therein provide 

has not expired. Other reasons may exist for such refusal 

but need not now be considered. 

Plaintiff, in addition to the items requested above, 

sought, as alleged in paragraph 8 of his complaint, three 

additional items specifically described as: 

(a) A grey-brown rectangular structure 
measuring approximately 13 x 20 mm seen 
in photographs of the base of the brain of 
the late President Kennedy. 

(b) Histological preparations of the 
margins of the bullet holes in the skin 
of the neck of the late President Kennedy 
which were part of the Bethesda autopsy. 

(c) The written diagnosis or findings 
made by the Bethesda Hospital radiologist 
from his X-ray study of X-ray films taken 
at the autopsy of the late President. 

The Court believes that requests for items described 

in (a) and (b) above cannot be classified as records within 

the meaning of 5 u.s.c. 552, but that the diagnosis and find

ings of the radiologist is a record, 

-10 -



In this connection, request was made on the Secretary 

of the Navy for the diagnosis and findings. By positive affi

davit, Mr, George M, Davis, Vice Admiral, Chief of Bureau of 

Medicine and Surgery of the Medical Corps, U.S. Navy, having 

command jurisdiction over the Bethesda Naval Hospital, denies 

any custody or control by that agency of the radiologist's 

report or of any of the other items requested of the Navy for 

examination. (Doc. 13. ) It appears from this affidavit that 

the material requested was deliv~red to agents of the United 

States Secret Service on or about November 22, 1963. The 

accuracy of this affidavit is not challenged and the Court may 

not require production of records not in custody or control 

of an agency. 

Defendant archivist offers to show the 8 mm motion 

picture of the assassination at the building housing the 

archives of the United States at Washington, and to supply a 

large scale map of Dealy Plaza in Dallas, Texas. 

While a view of the motion picture in the federal 

courtroom here in Topeka would be a matter of substantial 

interest to this Court, under the circumstances, no useful 

purpose would be served by such exhibition. The assassination 

of President Kennedy continues to give rise to much speculatio 

and scientific analysis by students, , pathologists, historians 

and law enforcement agencies. Undoubtedly much more will be 

discussed and written about the case, the circumstances of · 

which has aroused worldwide curiosity. 

Though the Information Act, under which plaintiff seeks 

relief and it is only because of its terms that this Court has 

any jurisdiction, does by its terms require the production of 

all records by the agency having custody of them, the govern

ment agencies seem prone to deny disclosure and to withhold 

records under the many exemptions, including those enumerated 

in the statute, and under other statutory laws, the common law, 

-11-



by reason of executive privilege, by executive orders, or by 

agency-made law in the form of regulations and orders. 

Until Congress sees fit to wipe out these exemptions, 

so far as it is constitutionally able to do so, a person in 

plaintiff's position, though he be possessed with superb 

qualifications, has the purest intentions and be so ever 

objective in his research and entitled to pursue it, will be 

thwarted by the influence and pressures exerted by bureaucrats 

which will. likely hamper his investigations, no matter how 

noble and patriotic his purpose. 

The Information Act leaves a good many things not 

clearly defined. Because of this, the Attorney General issue 

a memorandum analyzing the act. He indicates that actions fo 

injunctions permitted by the act should be maintained against 

the agency refusing to make requested agency records available 

to t h e person requesting them rather than the head of the 

agency or one or more of its officers. Government agencies, 

when notified that they are to come before the Court, should 

not be too technical about the manner in which they are 

described or served. I hold in this case that the agencies 

named in the pleadings are properly before the Court. 

The Court must determine, from what has been said, 

that the exemptions provided in the Information Act leave un

available most material sought by a citizen in·situations 

where an agency may resort to one or more of the many excuses 

afforded under the exemptions provisions, as here. 

After thorough consideration of the record in this 

case and a study of the applicable statutes and regulations, 

I must conclude that no material issue of fact exists, that 

under the law the case is ripe for disposition by summary 

judgment, and that the motion of defendants to dismiss, 

treated as a motion for summary judgment, must be sustained. 

IT IS SO ORDERED. 

Dated at Topeka, Kansas, thisJi/i day of February, 

1971. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

. I : .. \ ·-; I !· ... I' l-s .'.,, (. I:, , k 

HAROLD WEISBERG 
Route 8 
Frederick, Mary l and 

vs. 

Plaintiff 

u~s. DEPARTMENT OF JUSTICE 
10 and Constitution Ave. , N.W. 

and 

U.S. DEPARTMENT OF STATE 
Virginia Ave., N.W. 
Washington, D: C. 

) 

5 
) 
) 
) 
) 

Defe ndants ) ) 

ORDER 

C. A. No. 718- 70 

Thi s caus e came on to be heard before the Honrable Chief 

Judge Edward M. Curran on Augu s t 19, 1970 upon application 

of the plaintiff for summary judgment, and the court having 

heard argument of counsel and examined the file in thi s case, 

It is by the Court this 4 day of ~ I 1970. 

ORDERED u ADJUDGED AND DECREED that the plaintiff's 

motion for s ummary judgment be and the same is hereby granted , 

and defendants' motion to dismiss is h ereby denied , a nd it is 

further, 

ORDERED, ADJUDGED AND DECREED that the defendant Depart-

ment of Justice produce all documents demande d in Plaintiff's 

complaint, including all documents which the Court on the 

12th 1day of Auqrust, 1970 ordered said Department of Justice 

to · p_'.r..od<Uce within one. week. 

A 'l'.R\J~ COPY 

3flM ES F. DA'.'E'f, Clarl1, 
_:{';:·- / 7 - ? 2-- - /(,! ,~ 

By u&:0, 6 ~../ 
De1,uty Clerk 

JUDGE 
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have been changed evidently since September 

when they were given as we understand per

mission. We think we have a way of getting 

It, your Honor, and getting it on _ over by 

an order of this Court for exploratory de 

position. We think we will be able to get 

It including that of Mr. Holloman and of 

the Fire Chief and of every fireman on there. 

But, we are being Impeded in our investiga

tion. I don't attribute this to the prose

cution but somebody is keeping us from talk-

" Ing to witnesses or keeping them from talking 

to us. It's not their individual attitude. 

It's orders from above, your Honor . 

THE COURT: Well, I am sure you gentlemen realize 

tha t I have no iights or mandamus to make 

a person talk until he gets on that witness 

stand . Then I can do something about It . 

. Alright, I will hear from the State. 

HR. DWYER: Your Honor, as I understand from reading 

Hr. Foreman's motion for continuance it 

• basically comes down to the situation he 

related here t hat he hasn't had this infor

mation pertaining to the extradiction hear

Ing held In June as I recal 1 in London, 

Eng land . Now , your Hono-r , and then the 
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fact that he was Ill for a few days and then 

Mr. Hanes has not cooperated with him. If 

the Court pleases, on November 12th, Mr. 

Foreman entered r n to this case. He was · 

aware at that tlme that a hearing had been 

held over ln London, England. I don't know 

when Mr. Foreman made his first effort to 

obtal~ the fruits of that hearing but as 

I calculate rt, lt's something like 90 days 

have gone by since he entered into this 

case and now for the first time he tells 

the Court that he can't get that informa

tlon pertaining to a hearing In England 

· and therefore the Court should continue 

this case. Now, your Honor, as I recall, 

Mr. Foreman was in here on November the 12th 

and he also made certarn statements to the 

Court about what he was and would do if the 

Court saw flt to allov1 him to come Into this 

case. If the Court will bear with me for j 

second here, these things come back to mind 

~ but I don't want to misquote anybody so 

go to the record in this matter, If the 

Court pleases and see what Mr. Foreman said 

to the Court that he was going to do if the 

Court permitted him to c~me in here and 

-7-
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... . . . , \, 

· Mr, : Jame~ ~ •. ~ay,· 65477 .' .' 
StAttpn-A,..Weat · .·· · .. . , '.·:. 

. f. ' 

.: MS 13 tt .. 3 . · . .,. . . . · , ·· · 
: .N~~hvflle ~ !enne~,rn~ .. . 

I• ... · 

•· 

_, -o,.,"~; fd~ ... ~yi : ·.,. ·; · .. · .. 
. _, .. ·:.. .\. ; , i;i·~gr~~ t:ha .· cle iijy tn a. ful:'ther reapon1:1~ t:A ypui;
. ,e~~et' of Au~~a t: 14 ~ 1969' • 

• ,1.: '• . ' . 
. ·. The Dep&rtmen~ h~~ re~ently' receiv~d the J:ranscript 

·. qf th~ ~xJ:r&dttton proceeding~, anq a copy will be ~ent 
to you $ho;tly •long with ~he request for inspection and 

,· popy p! recorq, a copy o~ ~htch ia enclo~eq fpr your 
._, infp~~~Pn~ · · / ' · 

-: •: ' . ::- Wf th reapeo~ J:Q . a·fftclavi~a ~ubmitted by the Unitec:l 
·. ·st:At~a Opyernment to ~he Ppw Stie~t Court in ~upport of 
; . ~h~ . e~tfAtjltio~ reque~t. the court has ~eturned those · 
·. :aopµment;J ~a the l]ntt~d St?atea. . The Pepqty A~torney 
: G~nerA+ h~s ~qvi~e~ th~ Pe,part~en~ of State th~t these 
i . ~o·c:µment" 11ie con~:f.dere~ pa.rt: . of ipvest.:!gat::l.ve filet1 pf 
\ : ;tu, l)111pa~~ment Pt. J4~t',l~*3 AJl~ ar~ ~xempt: fi-om diacloaure 
~_, ijnder ~ub~eo~iQn (~)(7) af ~~~tton 552 of Ti~le 5 of the 

Upitp~ S~At~~ CQ~~. Acc~rdinjlf, ~hose nffltjaytts h4ve 
; :·~e~n. r~~4;n~~ ~P the ou~tody of the originating agency, 

Any' f~rther iµqu:t.rie~, therefor~ 1 ~hauld J,e add res ~ed . 
. fQ ;ha Oep,rtmt!flt of J4fjt:tce, 

t • ' ' ' ·, ',' ' .,• • • • • ' • I' • I 

' •. ,: .. · 
\·· •,' r· 

:1 . 



OFl"ICI OF THE DEPUTY AlTORNEY GENERAL 
WASHINGTON, D.C. 201110 

Mr. James E. Ray 
Station A-West 
Tennessee State Penitentiary 
Nashville, Tennessee 37203 

Dear Mr. Ray: 

hb I'UA ry 3, 19'1'0 

» . This will acknowledge reoeipt of your letter of January 
15, 1970 requesting various doouments and affidavits submitted 
in aupport of the axtradition request \.Jhich resulted in your 
return to the State of Tennessee. 

No doouments in the files of the Department of Justioe 
are identifiable as dooumenta transmitted to British authorities 
through diplomatio ohannela at the request of the States of 
Tennessee and Missouri end presented to the Bow Street Court, 
London by otfioiale of the United Kingdom. Further, such 
reoorda pertaining to your extradition as may be in our possession 
are part of investigatory files oompiled for law enforcement 
purposes and, as such, are exempt from disclosure under the 
provisions of the Public Information Section of the Administrative 
Procedure Aot (5 u.a.o. 552(b)(7). That Aot confers upon a 
defendant no greater rights than those enjoyed by the public. 

Sincer , 

........ _--.. : ..... ~. ~ ... ~~ 
R1. ard G. Kleindienst 

Deputy Attorney General 



Au~ust 20, 1969 

The Honorable John Mitchull 
Attorn•y Gene-ral 
Wa•h11'i,iton. D. C. 20530 

Dear Mr. Attern~y Gea~rali 

•· 

· 'nl« lfflderliKned have been rt-tainn<1 by ~Ir. Harolrl W,c1sherr, Cl! 
Frftderick, Maryland, tt'I procef.'d und~r thC' Froedon: of lnforn.ation 
Act, P. L. 89-487, to obtain discloi,ure of two cpecific, idcnttfi·· 
abh Goverment record1, _coe.!·.!~ of which ~re in the pcuusion of 
the o~partw.e~t of Justice. 

It h cur vi•w that, rur,uont to s~c. 3 (c) of thn :\ct, Hr. 
Weiabers 1a ~ntitlied to prorr.pt ncc,•,is to thee ti paYticuhr docu,umts. 
However, despit~ 1tut::rrout1 WT:lttl!n requests over a rerioci cif n:onths, 
not only baa Mr. 'Webber,~ been d~nied acc1ra11 to the. records, he hus' 
not even r~ceivc,d a reply to his r-epeatecl r(•qu1..~sta for th<· 0(·part
aent 1• rules relatinR to 4CCdaability of n,cord• under the ,\ct. 
The ftles ol your Departtl:ent, espftCi$lly th..t!'c c;,f the Criminal fiiv:!
•"• co11tain COJ'i•• of htl vu·iC1ua requeata. After you have An 
oppoi-tuntty to revi..w th11 corn•apondcnct". you cd.v,ht undt•ratan<l ~1r. 
Weilber•~'e tense o! frustratir>n, imrati~ncr, and an '.ier, i.s well 1111 
bi1 deci91on to fil~ suit. 

Neverthel«11e, it aec-r:.'.S only rt!&ISon.aLle that we 11li0uld bdn:~ tlds 
111,Htel' to your attenti<'n b~fort! W<! f'ile such a sutt, in th!!' hop~ that 
you w-il 1 dir•ct your 1uborcHnat~s to disclose tLelr. r~c.orr.us to Mr. 
~foiaberg, and thereby ~void tho expense, both ~n th:e 4n<l rr-oney, or 
n••dle11 litiRation. 

Tb• spc·cHtc record• re<;uf!llt:~d by Mr. \:d::.bct~ ilr<' the fol1ow!n;p 

(1) All docurumta fill"<! hy tht• United Stat~·i:. "11th th~ Court in 
Fnglan~ in June-July. 1968, in thE' ~xtraditfoll proc,~edin~ J·,y whldi 
Jan.es Earl Ray, th~, c.on'lict•t.d ldll(•r of Dr. ~t'tln L1JthPr Kin,~ • .,.,as 
returu~d to thh c.ouritry. The1£ prcceedin:1.~ wt>ra rrnbl le. and ll, our 



The Honorable John Mitch~ll 

vt1111. all doc:u'Rlentlt auhtllltted c,n b•hdf of th•• IJ1dtc-d St.ate• c~n~ 
etttute public rt!corde which 1ho11ld b<: nad.- avaf hble to any per• 
eoa who d .. 1re1 to•~~ thld2l. 

Ae the att.ached letur of Muy 1, l 96q, !ror:: tho Chief Clt•rk of 
Bow St. Haahtratl''fl Court atatu ''all p41Ju,.u whict1 had bflert ••nt to 
thi• Court fN>JI:' Wa•htniton 1

' havot: b~P.n retut:nt,d t() waahin·-~ton, and, ae 
fir as ia ltnowa to th• Clu·k, no copiea were r~tafnt1:d in Fn1dand. W,
r .. ttu tbat thc>1 orii~inAl of the returned 11 peper11" Ny still b"' J.n 
th• ,o•••••lon of the Depart1rent c,f State. but, lH thf! 11 papv.r1" w6!re 
prepared in tbv Ot·part9i41nt of Ju11tict,, we •••Ult~ that copies Wll:rt1 rc·
tained tn you't nepartr,1ent •a f llf!s • . It ii thoee that ~h'. Wtd&b1tr~ a1k1 
to 1ee. 

(2) ln the District of Col Ulllbia Court of Gener11) S 01 ionu, on 
January Ht, 1~69, in the cue of ~t.•_t..!...~.!...ho.~S.-~_t_a_~--.Y.· .. -~l!J.. .. L .. ~ . ..:~h_l!_~:, 
in re1ponee to an order to eho" cause direct<?'d tC\ Jal!!u B. Rlsoad•, 
Arc:htvUt of th~ United States. th• nopart0;unt t1f Justice filtP.tl ~ br.ief to 
which w11 appended a "196e Panel R~view of PhntoRraph&, X-Ray Fll~. Locu-
11enu and Oth~r Evldenca· Pertaining to the Fatal Wound in~ t,f Proidt>nt 
Joh" r. Kffltledy on Noven.ber 22, 1963, in Dalla!l, TexH''. A copy of this 
docw-.nt ta enclo,(ld, Your attttntion i• dir~cted to pa~,, .5 of thl, ''.R+:>
vtew", ,u,d 1pcclfically to ,. r~f tirenct. in thfl o,lddl ii of · the pa ,c<' to a 
11~et110ra1uSUD1 of t1·an1fer". loc4ted in the Natfonal :\rchtvu. dated April 26, 
1965 11 • Thie ri,eiorandurr. 'tef H·• u, a tran1f ,ir of the autopsy photo.'l1·aph1 
llnd X~Tayl, aJthouqh it ls not Cl,.ar ft'etr. .Whot11 and to whorc. tht'y ,,1t·n! 

trenafcned. It it this "n1f"ll10randu11- of trantfer'' which IIT. Wt?i9bt"r~ is 
s•ektnl'(,. and which bas b~cm dc,,nbti hb: by h<>th thf' D~artl'•e11t of JuHic(: 
and the Archive•, d••pite h h c.tny written rtquesu. 

It h our elinu nr hore that I it.i.'f&t 1 on will · not be l'lt'.CHsa ry to 
eflt!ct a re.con1ideration of Mr. Wef.,ber~'• reiqunta. If within twl.) 

wf'ek.11 we ~ not recteiYe a re,ly froni you, va. wit 1 11,aulot! that tlrn lh· 
partn,ent le adam11nt fp its pre1ent ~•ition and ·.:culd prder that we lelik 
di1closure by filin~ tuft in the Ohtrict Court AS provici~d in s~c. 3 (c) 
of the Fru~ of Infon,ati.on Act. 

Sincerely, 

· P'F'NSTFRWALD, BF.VAN ANO OHlJlAtJSrt1 

~·aclcauru 

cc: Harold Wetsber~. Route 8, Frc<l(rick. Maryland 

BF: Jb~ 
cc: Radin~ fil~ 



J OFFICE OF THE DEPUTY A1TORN 
) WASHINGTON, D,C, 201130 

exh,'/,,T a. 

Mr. Bernard F'ens terwa ld, Jr. 
Fensterwald, Bevan and. Ohlhausen 
A ttorne~,rs At Law 
9'27 :F'iftcenth Street, N. W. 
Washington, D. c. 20005 

Dea~Mr. Fensterwald: 

NO'J 1 ~ 196S 

Reference is made to your letters of October 9 and 
August 20, 1969, requesting on behalf of your client, Harold 
Weisberg, disclosure of certain documents whi~h you state are 
in the possession of the Department. 

I regret that I must deny your request in all particulars. 
No documents in the files of the Department are identifiable ~s 
being copies of the doeurnents transmitted to British authorities 
through diplomatic channels at the request of the St ates of 
Tennessee and Missouri a nd presented. to the Bow Street Court by 
officials of the United. Kingdom. Further, SU(:fl rc~ords per- · 
taining to the extradi tio'n of James Earl Ray as may be in our 
possession are part of investigative files compiled for law 
enforcement purposes and, as such, are exempt from disclosure 
under the provisions of 5 U .s .c. 552 (b )(7). 

The "memorandum of transfer" elated April 2.6, 1~5, 
relating to the autopsy performed on the remn:i.ns of Prcsidr.nl; 
John F, Kennedy is not available for inspection for tl1e reason 
that disclosure of such memorandwn would. constitute u c lenrly
unwarranted invasion of personal privacy, tllus being exempt 
under the provisions of 5 U .s .c. 552 (b) (6). 

Other government records referred to in your letter of 
October 9, 1969 and which you state are in the possession of 
the Federal Bureau of In:vesti~ation are not sub;ject to disclosure 
in that they are peirt 01' investigative files compiled for law 
enforcement purposes and exempt under the provisions of 
5 u.s.c. 552(b)(7), 

. .. ....,.~ 
.... '" , . J;. ... 
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... .. : ·:·- -· · - ,,.,...., .. ··-·:'•l·· ., ..... ..... ·-- ,•''• ... .......... . _,_,,, ......... ·-. .. •· .. 
··· ··· 

I have al.so taken note of the statements in your letter of' 
J\:ugust 20, 1969, to the effect that, in your opinion, all docu
ments supmittecl on behalf of the United States in the extradition 
proceedings constitute "public records" arid that all the "papers" 
were prepared in the Department· of Jltstice. Our refraining from 
making any comment respectins such statements should not be .token 
as acquiescence by the~Department in your opinion una representation 
in this respect. 

: •· 

Sin• nly, . · ' 

f .:AL. ~ .i,,;~ .. 
- ... \,.-'I. ~ 
I;-' d G, Kleindi~nst . 
Deputy Attorney General 



Mr. Rte.hard c. kleindientt 
Deputy Attorney General 
Waahiftlton. D.C. 20530 

Dear Mr. Kl•1ndienat1 

Exl,,;J,;T .H 

' Novsaber 26, 1969 

.. 
Pleaee refer to your l•ttar to me of November 13th. a copy of wtitch ie 
enclo1ed for your convenience. 

• • ln the 1eoond paragraph of your htt(ar, you stater ''No doc.uinents in the 
fil .. of _the Depart~ent •r• identifiable a• being copies of the docu
menu trane111itted tc» Brlthh authoT.itie• through diploNtic channels at 
the request of the State• of Tenne .. ee and Missouri an<l pre•ented to the 
Bow Street Court by off_i_cia 11 of _the United King~" ( ita lies added). 

You are correct• there are no tuch docmnent1 in the files of the Depart
ment of Ju1tice or ellewttre. The doc•nta we teclt are: those presented 
b7 Kr. David Calcutt, Eualtsh Barr11ter employed by the U.S. Government. 

The !ow Street Court haa verifted that Mr. Calcutt presented certain 
document• to the court for a public hearina on extradition. At the coru
pletion of th• hearina,- the documents were returned to U .s. authorities. 

frcw. a description of the doc.-ient•, it seem, clear that they were 
dth(ar prepared by or forwarded by the Departlllent of Juatice. Uud€r 
tbe1e circu:ai1ta11ce1, 1 a111 hard prueed to belfev0 that thEI Oepartrnent did 

·not r•tain a copy for ita files. As the London proceeding ~~o public, it 
ii equally difficult to undentand how they could .now be relabdcd as part 
of an "invHtigative file. " I therefore renew my request for copies of 
the docU1Dent1 specified above. 

l~again•t all tradition, the D~part~ent failed to retain a copy of the 
docuruents in thie important case, can you suggest any Dep~rtment or Agency, 
otbar than the Departaient of State, which might have reuined copies in 
their f Ue1? 

Our ftrlt col!ll'GUnieation on thi 1ub.tect required almo~t thr.ee rr.oflths for 
a reply. The Fr•edOUI of lnfon:.aUon Act calla for prompt responses on 
reque1ta for information. I sincerely hope that you will favor u8 with a 
prosipt and unequivocal reply. 

!Pacrr 
Encl. 

Moat reapectfully your9, 

Bernard Penaterwald, Jr. 



E't<h,'/,i TL 
-------- - ·- -

AFFIDAVIT 

DISTRICT OF COLUMBIA ss: 

ROBERT A. FRAZIER, being duly sworn, deposes and 

says: 

1. I am 49 years old . and I reside in Hillcrest 

Heights, Maryland. 

2. I obtained a Bachelor of Science Degree from 

the University of Idaho in 1940. I have been a Special 

Agent of the Federal Bureau of Investigation since Decem

ber 1942. I am Chief of the Firearms Unit of the Physics 

and Chemistry Section of the Federal Bureau of Investiga

tion laboratory in Washington, D. C. I have been assigned 

to the Firearms Unit continuously since June 9, 1941. · I 

received the specialized training program in firearms 

identification of approximately one year duration from 

the Federal Bureau of Investigation when I was initially 

assigned to the Firearms Unit. Since being assigned to 

this unit I have made thousands of comparisons of bullets 

and cartridge cases with the firearms for the purpos~ of 

determining whether a particular firearm fired a bullet 

or cartridge case. I have testified on numerous 

occasions in federal and state courts, as well as in 

military courtsmartial, as a firearms identifica.tion 

expert witness. 

3, On April 5, 1968, at the Federal Bureau of 

Investigation Laboratory, I received certain items of 

evidence from Robert Fitzpatrick, Special Aeent of the 

Federal Bureau of Investigation who had brou~ht 
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had been obtained in connection with the invc c:t:Lr:; "c.t i(;n 

of the shooting of Martin Luther King, Jr. on the p1'C:v::.01J:, 

day. 

4. Among the items of evidence I received was a 

,30-06 Springfield caliber Remington rifle, Model 76~, 

serial number -461476, with clip, and a Redfield tele-

scopic sight, serial number Al7350. I also received fro~ 

Special Agent Fitzpatrick a .30 caliber metal-jacketed 

"soft-point " sporting type Remington-Peters bullet, an 

expended .30:..06 Springfield caliber Remington-Peters cartridf3C' 

casing, and a Peters cartridge box, bearing manufacturer 1 s 

index number 3033 containing five unfired .30-06 Spring-

f i eld caliber Remington-Peters cartridges and four unfired 

,30-06 Springfield caliber U, S, military cartridges con

taining f ull metal-jacketed bullets. 

5, I determined from microscopic examination that 

the expended ,30 caliber metal-jacketed rifle bullet had 

been fired from a barrel rifled with six lands and grooves, 

right twist. As a resul t of my examination of the sub-

mi t,ted rifle I determined that it pro<luces general rifling 

impressions on fired bullets having the physical characteris

tics of those on the submitted bullet. I also determined 

" ·that the submitted bullet was a 150-grain soft-point 

bullet identical to the bullets in the five Remington

Peters cartridges contained in the submitted Peters cart

ridge box. 

6. Because of distortion due to mutilation and 

insufficient marks of value, I could draw no conclusion 

as to whether or not the submitted bullet was fired from 

the submitted rifle. 



7, The ,30-06 Springfield caliber Remington

Peters cartridge case was identified by me as having 

been fired in and extracted from the submitted rifle. 

This determination was based on a comparison of the 

microscopic markings of the firing pin, bolt face and 

extractor left on the cartridge case by the rifle. 

Based on physical characteristics, I determined that 

the fired bullet was of a kind that the manufacturer 

loads into the submitted cartridge case to produce 

cartridges similar to the Remington-Peters cartridges 

in the Peters cartridge bo_x. 

Sworn to before me this 

\':l~ day of June, 1968. 
ROBERT M. STEARNS, Clerk 

UNITED STATES DlSTr.lCT COURT 
FOR THE DISTRICT OF COLUMBIA 

(UJq.7.,,,-
ROBERT A. FRAZIER 

I herebr certify that the Jttnched three par,es comprise the ori_1;innl 

arfidavit o~ Robert A, · Frazier. 



'FRAME-UP: 
The Martin Luther Kini/ 
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Outerbridge & Dienstfrey / Dutton, 
518 pp., $10 

Reviewed by Fred J. Cook 

• On March 16, 1969, in a Memphis 
courtroom, the curtain rose on one of 
the most brazen travesties of justice 
ever to disgrace America. James Earl 
Ray, the accused killer of Dr. Martin 
Luther King, Jr., was to go on trial. 
But there was no trial. There was in
stead a deal between judge, prosecu
tor, and defense attorney. Ray would 
plead guilty in exchange for a life sen
tence, and the court would retu·rn the 
verdict so much desired by the Amer
ican Establishment: Ray had acted 
alone. 

The drama ran as smoothly as a 
well-plotted Hollywood film-up to a 
point. Then James Earl Ray spoke. He 
did not agree, he said, with Attorney 
General Ramsey Clark and FBI Direc
tor J. Edgar Hoover, who had been 
insisting there was no conspiracy. Here 
was the man who had to know, and, 
at some risk to himself, he was telling 
the court that the script was phony. 
Defense Attorney Percy Foreman, who 
had had to browbeat his unwilling 
client into copping a plea instead of 
standing trial, leaped into the breach. 
It was not necessary, he said, for Ray 
to accept everything; all that mattered 

was that he was pleading guilty to the 
crime. Was he? the judge asked. Yes, 
Ray said, and the juggernaut of official 
machinery rolled over his feeble but 
courageous protest. 

Harold Weisberg, a onetime govern
ment investigator who has devoted 
himself to a pursuit of the ignored or 
suppressed facts about political assas
sinations, has now turned to the case 
of James Earl Ray in the book he calls 
Frame-Up. He does not doubt that Ray 
was implicated in the King _assassina
tion, but his thesis is that Ray filled the 
same role Lee Harvey Oswald did in 
the assassination of President John F. 
Kennedy in Dallas. In Weisberg's view 
Ray, like Oswald, was not the killer; he 
was the decoy , the patsy, the man 
meant to be caught. 

Weisberg shows that in the King 
case, just as in Dallas, a baffling use 
was made of doubles. Just as there is 
evidence that two men used the name 
of Lee Harvey Oswald, so is t_hcre evi
dence that someone besides James 
Earl Ray knew and used some of his 
various aliases. Here are a few of the 
points Weisberg raises: 

Ray's arrest at Hea th row ( Lo11do11 ) 
Airport, June 8, 1968. According to 
Scotland Yard, Ray, traveling under 
the name of Ramon George Sneyd, 
came into the airport about 6: 15 A.M . 
on a flight from Lisbon. While waiting 
for his plane to refuel and fly on to 
Brussels, he wandered unnecessarily 
into the imi:nigration section for in
coming passengers and was spotted 
and detained. But on that date a man 
using the name of Ramon Georac 



Sneyd was living-and had been for 
several days-al lhc Pax Hotel in Lon
don. He left about 9: 15 the same morn
ing to call:h a plane for Brussels. The 
FBl's reconstruction of the case was 
based upon the proposition that Sneyd 
No. 2 was really Ray. The landlady of 
the Pax was subpoenaed for possible 
appearance in the Memphis farce, 
which tht.' press dubbed "the mini
trial." She said afterwards that she 
had been warned by an FBI agent, ac
rnmpanied by four Scotland Yard op. 
crntives, that she was only to answer 
the questions she was asked-she was 
not to volunteer anything. When she 
remarked that she had found a hyp"'b
ucrmic syri nge in "Sneyd's" room after 
he ldt, she was "virtually told" she 
must be 1ying because Ray was not a 
narcotil's addict. Was this all just some 
kind of otncial foul-up in announcing 
tht.' details of Ray's arrest? No; as 
Weisberg shows by correspondence he 
reproduces, Scotland Yard was insist
ing in November 1968-five and a half 
months later-that the man it had r.r
rested arrivcu on a Lisbon llight. Who, 
then, was the man at the Pax who had 
bt•en using Ray's alias? 

The two white Mustangs. The otlicial 
version states that after Ray shot Dr. 
King from the bathroom window of a 
Memphis flophouse, he made his es
cape in a 1966 white Mustang he had 
purchased secondhand in Birming
ham, Alabama. He drove some 400 
miles through the night and aban· 
doncd the nir in an Atlanta parking 
lot, where it was not discovered for 
days. But there is abundant evidence 
that two sim ilar white Mustangs 
were parked in the street near the 
tlophouse at the time of the slaying. 
According to eyewitnesses, both had 
red and white license plates-one set 
were Alabama tags, the other Arkan
sas. Furthermore, the Mustang which 
Ray had purchased in Birmingham 
tad an automatic shift, while the one 
ahando ncd in Atlanla, with ·Ray's li
cense plates on ii, had a slick shift. 
The ashtray of the abandoned Mus
tang was overflowing with cigarette 
hutts-4nd Ray docs not smoke: No 
mention of model or serial 11umbcrs, 
which would have identified the Mus
tang positively, was made at the Mem
phis minilrial, and, though the car · 
must have been splattered with finger
prints, there was no indication that the 
FBI had found a sinile print of Ray's 
in this, his supposed getaway car
evidence that almost certainly would 
have been flaunted, if it existed, to 
rivet the case beyond doubt. 

The d11plicatc driver's license. In 
early March 1968 Ray was in Los An
geles attending bartender's school and 
aetlini his pointed nose clipped by a 
plastic surgeon. Records establish his 
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presence there beyond doubt. But, at 
this very time, the Alabama Hiahway 
Patrol received a telephone call from 
a man calling himself Eric Starvo Galt 
( the alias Ray had used in Birming
ham). The caller said he had lost his 
driver's license and needed a dupli
cate, and gave the address of the Bir
mingham rooming house at which Ray 
had stayed. The duplicate license was 
mai-led; the small fee required for this 
service was promptly paid-and Ray 
was not in Birmingham, but in Cali
fornia, nearly a continent away. The 
evidence seems unchallengeable that 
someone other than Ray-the rooming-

.,··~ 
house proprietor could not say who
had picked up the duplicate license 
and mailed the fee. 

The telltale bundle. According to the 
otncial version, Ray, after shooting 
King, walked out of the flophouse, de
posited a bundle almost in the door
way of an adjacent cafe, strolled down 
the street, and drove off in his Mus
tang. The bundle conta ined the rifle 
Ray had purchased and which sup
posedly did the killing, put carefully 
back into its cardboard carrying case 
and wrapped in a green bedspread, 
along-with a pair of binoculars which 
R~y had bought that very afternoon 
and which were decorated with his 
fingerprints. There was aiso a shaving 
set he had purchased the day before
and, most helpful of a ll, a transistor 
radio he had acquired while in Mi's
souri State Prison, with his prison 
number stenciled on it. Weisberg holds 
that it defies belief that the real killer 
would have taken the time to insert 
the rifle in its case and wrap up ull 
these articles, then just drop them on 
the street instead of taking them with 
him in the Mustang. Such an action, 
he argues logically, can be reconciled 
only with the role of a man serving as 
decoy in an elaborate plot. 

E11ide11ce that Ray fired tile shot. 
There is none. The medical examiner's 
testimony at the minitrial failed to es
tablish' the first essential-the trajec
tory of the shot that killed Dr. King. 
Paris-Match tried the experiment of 
re-enacting the crime and found that 
the killer would have had to be a 
ccntortionist to have fired from the 
bathtub, as was alleied. Ballistics testi
mony was worthless. Dr. King had 
been killed by a soft-nosed dumdum 
bullet; when it struck it exploded and 
fragmented . The prosecution claimed 
the largest fragment was "consi&tent" 

with a shot fired from Ray's rifle. That 
is the very word used by a corrupt 
prosecution in the Sacco-Vanzetti trial, 
when a . police expert who was con
vinced fatal shots had not been fired 
from a given revolver was asked 
whether it was "consistent" that they 
had. He could answer "Yes," since the 
shots had obviously been fired from a 
revolver. So here "consistent" means 
only that the bullet fragment came 
from a rifle. The term that so deceived 
press and public does not meet the 
first requirement of proof-that the 
ballistics expert be able to testify the 
shot came from Ray's rifle and no 
other. 

There is more, much more, in Weis
berg's book. There is the question of 
how Ray, alone and unaided, a strang

_er in Canada, managed to come up 
with aliases that were the real names 
of three living men who looked much 
like him, in one case even to a similar 
scar on the face. There is the mystery 
of. his free-spending, cross-continental 
Canadian-Mexican spree, and of how 
a penny-ante crook like Ray came by 
so much money. There is the business 
of the phony police radio broadcast on 
the night of the assassination, graphi
cally describing a gun battle with a 
fleeing car, which led police north ·out 
of Memphis and away from the assas
sin's escape route. The reek of con
spirµcy is on everything. 

Weisberg is an indefatigable re
searcher. Unfortunately, he is not a 
skilled writer. His book suffers from 
lack of organization and conciseness. 
He mentions an issue in passing, then 
pages or even chapters later he goes 
back and worries it. He repeatedly 
lashes out at virtually all concerned in 
the minitrial as liars and scoundrels, 
devoting long passages to denunciation 
instead of the cool presentation of evi
dence. Though his indignation is in 
most instances thoroughly justified, it 
gets in the way of the story. 

But when a ll this has been said , Weis
berg remains invaluable. He has pur
sued the facts , and they are there, 
buried in the mass of his book. And 
they are facts that lay claim to the 
conscience of America. For it should 
be clear by now that, if the assass ina
tions of some of the nation's most out
standing leaders are to be dismissed 
with the "one man-no conspiracy" re
frain, there will be no deterrent to con
spiracies in the future whenever hate 
may point the way and pull the trigger. 
And, in that event, this greatest of 
democracies will have been reduced to 
the status of a Latin American banana 
republic. That is the issue. 

Fred J. Cook is the author of "The 
Troubled Land," "The Secret Rulers," 
and "The FBI Nobody Knows." 
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