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IN THE 

Un ited States Co urt of Appe als 
FoR TIIE DISTRICT oF CoLUMJ3IA CmcUIT 

No. 71-1026 

HAROLD ,v-msBEnG, Plaintiff-Appellant 

v. 

U.S. D EPARTMENT OF J'usTICE, Defencla.nt-.ilppellee 

On Appeal From the United States Disl:ric;t Court for l:he 
District of Columbia 

BRIEF FOR PLAINTIFF -APPELLANT 

STATEMENT OF ISSUES 

1. \Vhcthcr comt below erred in di smissing complai11t 
which s tal ed a s11fftcicn t elaim ur1.clcr R nle 8 (a) of th0 
F ederal Rules of Civil Procedure . 

2. "Whetli cr com-t below committed error by not cxclncl
ing from the record the arficlavit by FBI Agent w ·illia.rn s 
which cons isted of argument, opinion, and conclusion s of 

law. 
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3 ... \Vhcther, in accordance with the prov1s10ns of the 
Freedom of Information Act, the Government met its 
burden of justifying tho withholding of the spectrographic 
analyses songht by Plaintiff. 

4. 1V11cther the spectrographic analyses suppressed by 
the Government arc, as a matter of law, part of an in
vestigative file compiled for ln.-w enforcement purposes. 

5. Whether, assuming spcctrogra.pltic analyses are part 
of an investigatory file compiled for Jaw enforcement pur
poses, such analyses would have been available to Lee 
Harvey Oswald and arc therefore presently accessible to 
Plaintiff under the terms of the Freedom of Information 
Act. 

6. Whether conrt erred in dismissing Plaintiff's com
plaint and snmnrnry judgment should have been mvardecl 
to Plaintiff. 

REFERENCE TO RULINGS 

The bases for the decision of the court below in granting 
the Government's nfotion to Dismiss were not articu
lated. District Judge John Sirica sjmrlly dismissed the 
complaint in an order cla ted November 17, 1970, reproduced 
at page ,T .A-52 in the a.ppcmlix to this brief. The court 
below issued{~ fmdings of fact or conclusions of law. 

T,his case has not previously been before this court. 

STATEMENT OF THE CASE 

I. Procedural Summary 

Plain1 iff Harold W cisberg, an autllor residi11g at Route 
8, Frederick, :Uaryl::ind, brought thi s action in the United 
States District Court for the District of Columbia by 
DliJig a cornpl::iint against the Department. of Justir.e. 

rrhc Comp1nint [JA-2] seeks to enjoin the Department 
of Justice from with.lwh1i11g certain specified spectrogrnphic 

~ . . ' . 
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analyses ma<le in connection with the "\Varren Commission's 
inves li gn tion into the assass ination of President John r. 
Kenned y. 

Defendant Department of J nstice filed a Motion to 
Dismi ss the .Action or, in the altenrntive for Summary 
.Jndgmcid:, on October G, 1970. r JA-4J] Lalor, on Novem
ber 9, 1970, Defc1Kbnt filed a S upplement to its Motion to 
Dismi ss or, in the altenmtive, for Summary Judgm ent, 
with an affidavit aUachecl. 

Plaintiff filed an an swer to Defendant's 1'.fotion to Dis
miss or, in tho altornatin\ for S ummary Judgment on 
October lG, 1970. [JA-27] After Defendant filed tho Sup
plement to his Motion to Di smi ss on November Gth, Plain
tiff rcq11ested a week's extension in the time set for the bear
ing until November Hi, 1970. On November 16, 1970, 
after hoari11g the or al arguments on Defcndm1t's Motion, 
the Ho110rnble J uclge J olm Sirica granted the Motion to 
Dismi ss. 'rhe order was entered accordingly on N ovombor 
17, 1970. [JA-52) On December 7, 1970, Plaintiff filed a 
Notice of Appeal to this court along with bis appeal bond. 

II. The Complaint. 

'l1Le complaint states a cause of action under the Free
dom of Information Act, 5 U.S.C. § 552(a ) (3) for failure 
of the Department of Justice to malce available to Plain
tiff r ecords to which Plaintiff is entitled urn1er tho terms 
of said Act. 

The compla int nll eges that ccrlain spcclrog rnphic anal
yses wore performed in connection ,vith t-!1e investigation 
into President K enn edy's assassi11ntion; that tli cse spectro
grnpllic analyses were rcqne ::; tnd by Plni11 tiff nccording 
to proper procednrc but wore deni ed him by the Defend
ant Depnrtmcnt of Ju sti ce; and that the spcdrogrnphic 
analyses arc bei11g illegally withheld from him. rL1hc 
complnint requests (he court. to enjoin the further sup
press ion of the records sought . 

.. _ .. .,. . "r--,.' ,.....,....,,..,... -,.-;~,,-·, ....... ~--
. ""'.'o -
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III. Motions 

Defendant Depa rt.ment of Justice set forth two grounds 
in support of its Motion for Surrunary Judgment: 

1. The complaint fails to state a claim upon which r elief 
can be granted, arnl 

2. Tl1ere is 110 issue as to any material fact and the 
defendant is cnti.Ued to judgment as a matter of bw. 

In addition to the ahove grounds, Defcm1ant Department 
of Justice claim ed that the spectrographic analyses were 
part of an investiga tive Jilc compiled for law enforcement 
purposes and therefo re exempt from disclosure under ex
ception (7) of the :F'reedom of Information Act. 

IV. Facts 

President John F'. Kennedy was assassinated at Dealuy 
Plaza 011 November 22, 19G3. After the assassination, 
a bullet aml bullet fragntents were collected that same day 
at various places r anging from Dealey Plaza. and Parkland 
Memorial Hospital in Dallas to Beth0~cla Naval Hospital 
in Maryland. Snbsequently, the President of the U11itcd 
States, Lyndon B. John son, requested the F'BI to conduct 
,1n i:a,,c~jtig·atio:a i11tv th.e c;yc~ats St"trroundi11g· tl1G u;:; sassiua- · 
tiou. 

A week after the assassination, President Johnson es
tablish eel a President's Commission on the Assassination 
of President Ken11edy, popnlarly know11 as the Warren 
Commission. The declared p nrpose of th c Corrnni ssion 
·was to net as t\ fact-finding body ,vhich wou]d m1cover 
the truth about the assassination of Prcsiclrnt Kennedy. 
rn1e Commi ~sion ltad uo Jaw enfo rcement powers. The 
FBI ndecl ns the principal inves1igaLive arm of the War
ren Commission. 

In co11jrn1e1ion with its fact-finding investigation into 
the assassination, the FBI performed for the W arrcn 
Commiss ion, certn in spectrographic examinations of a bul-

._. ""!'""" .. , . ...--r., .,. ~ ,.,., .. ,, --............. ·-
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let and various bullet fra gments and other objects, and 
two FBI agc11ts tcstif'i cd befo re the \\T arren Commission 
in regard to these spccl rog raphic test s. 

In a series of letters dated May 23, 1966; March 12, 1967; 
Jan. l, 19G9; Jnn e 2, 19G9 ; April 6, 1970; and 1fay 15, 1970 
and a "Reqnest for 1\ ccess to Official Records umler 5 
U.S.C. § [J;i2(a) nrnl 28 CFR Part lG," dated :May 16, 1970 
[JA-5-25], Plaintiff r equested various officials of U10 De
fendant to produce for ins11cction the "spectrographic an
alyses of bullet, fragment s of lrnllcts mid otber obj ect s, in
clndin g garments am1 part of vehicle and curbstone said to 
have been s truck by bullet and/ or fragmen ts during the as
sassin ation of President Kennedy nnd wounding Governor 
Conni"lly." [JA-22] 

On Jm1e 4, 1970 the Attorney General, John MiLch ell, 
denied Plain1iff 's requc~ts on the g rounds that the rec
ords sought "arc part of an 'investigatory fi le compiled 
for law enforcement pnrpoi:;es' and tli ercfore exempt from 
disclosure under tbe Freedom of Information Act's com
pulsory disclosure requirements. 5 U.S.C. § 552 (b) (7) 
.... " [JA-24] 

On June 12, 1970, the Dep uty Attorney General also 
drnicd Plaintiff 's r equest and aga in cited the investigatory 
files cxernptiou. [J A-2'1-26] 

SUMMA.RY OF ARGUMENT 

'rhe Dis trict Conrt ened in gra11ting Defendant's ~fotion 
to Di smi ss t.he compbint· lwca nsc, cxduding matt-er s out
side t.Jie plea.d ing, Plaintiff's complaint clearly stated a 
sufficient claim of relief under Rule 8 ( a.) of the F ederal 
Rules of Civil Procedure. 

Further, tltc affidavit submitted by Defendant in sup
port of his motion shoulcl have been excluded by t.hc trial 
conrt under R ule 5G( e ) on the g rounds that it cou sis tecl 
of argument and opinion and tes tified as to conclusions 
of law. 

- ""' 
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In gra11ting smnmary judgment to defendant it was 
necessary for the court to fi11d both t.hnt: (l) the spectro
graphic analyses sought were compiled for law enforce
ment purposes; and (2) i-;a id specfro grnphic analyses 
would not have been available to Lee Harvey Oswald had 
he lived to be tried, either under tltc ri ght of discovery 
or under the . duty of prosecutors and investi gative agen
cies 1o divnlgc exculpatory evid ence. 'l'he court below 
erred if it held either that the spectrog rnphie analyses 
were eornpilucl for Jaw enforcement purposes or that Lee 
Harvey OswaJd woultl 11ot have had acce8s to the spectro
graphic mrnlyses sought by Plaintiff. 

In addition, ih e court erre.d by inquiring into the rea
sons why Pl aintiff desires access to tlrnse spectrographic 
analyses. 

Plaintiff al so contends that if there were no genuine 
issues of material fact in dispute, tlrn court below erred 
in not awarcli11g s11mnrnry judgment to Plain tiff rather 
than to Defendant. 

I. TRI.AL COURT ERRED DY Fll!LING TO EXCLUDE 
DEFENDANT'S AFFIDAVIT FROM THE RECORD. 

In the conrt below, the Govemment moved to dismi ss 
Plaintiff's action, or in the alternative, for summary jnclg
ment: 

'' . . on the grounds that the complaint and the 
exhibits a1tnchec1 ihereto ... demon strate there is 
no clnim upon ,vlti ch relief can be g ranted, th ere 
is no issne ::i s to anr material fn ct nnd the clefcJlClant 
is entiilell to jnclgnient as a matter of law." 

The dis trict con rt g nmtecl the motio11 to dismiss. How-
ever, the Governm ent mo ved, in the alternative, for snrn
rnnry jndgmcnt, ancl Plain ti ff ,V ei sberg con (·ends that under 
Rule 12(lJ) of the Federal Rules of CiYil Procedure the 

..,. 
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court was r equired to treat ihc motion as one for sum
mary judgment. 'rhc last sc11tence of R l!l c 12(b) sta tes: 

"If, on a motion assc:rting the defense num bered 
(G) to dismi ss for fail11re of the pleading to state 
a claim upon whieh relief can be granted, matters 
outside the pleading arc prcscniccl to and not ex
cluded by the coll!'t , th e motion shall be treated as 
one for snnmiary jndgment. ... '' 

In the in staJ1t case, rnatters outside th e pleadings were 
presented to bnt not excluded by the court, so that the 
Government's motion was r.cq nired to be treated as one 
for sumnmTy jndgm 111t unL1cr R ule 56 of the Federal Rules. 

In tum, the provi sion s of Rule 56 lay down certain 
restrictions on the materials add ed to the pleadings. Thus, 
56 ( e) provides: 

"Supporti11g and opposing affidavits shall be made 
on personal knowledge, shnll set forth such facts as 
would be admi . sible in evidence, and shall show af
firnrn.tively thnt the nffiant is competent to testify 
to the matters stated therein. " 

In co11junction with a supplement to its Motion to Dis
miss or for S11mrnary Judgment, the Government sub
mitted an nffidavit by F 'BI Agent l\[arion "Williams. [J A-
50-51] ·w eisberg c011tcncl s that this affidavit failed to meet 
any of the qualiri cations contained in itlie quoted part of 
Rule 56 ( e) : the affidavit ·was not. made on personal lnwwl
edge, set forth some facts such as would not be made, 
admissi1le in evidence, and failed to show affirmatively that 
the affin.nt ,v11s competent to testify to tl1 e matters stated 
in the affid avit. 

Moreover, the sole purpose of the \Vilfouns affidavit is 
to show that the spect.rographic e:s:aminn tions sought by 
·v\7 eisberg arc part of an investigatory file which was 
compiled for law enforcement pnrposes. , Veisbcrg con-

?nr··~~ l~~-1 .. 'T • TY . ,... 
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tends that the cent ral point of whether or not a file is 
an inves tig ative file for law enforcement purposes is n 
question of law, not of fact, and therefore not properly 
contained in an affidavit s upporting a motion for smmnary 
judgment. 

'l'hns, th e con rt in W clling v. Fai:r,mont C,reame,ry Co., 
139 li'.2c1 318 ( C.A. 8, 1943) ruled: 

" ... afficlnvits which contain mere conclusions of 
law or rcsbtemcnt-s of allegations of the pleadings 
arc 11ot s 11Hicient to su11port a motion for summary 
judgment." 

The affidavit offered by the Government in support of 
its motion for snmmnry judgment was precisely this , an 
attcrnpt to invoke the authority of an FBI Agent to reach 
a conclusion of law whi ch merely restated the allegations 
in the Government's pleadings. 

While thi s is the primary and fatal defect in the affidavit 
execnted by FBI Agent 1Z illiams, it is not the only one. 
J\Inch of the afridcn7it is argnme11t, mncli is opinion. Thus, 
paragraph 5 of the vVillinms affidm,it s tates: 

'' 'J'he rcl ensc of rirw clata from such inveshgative 
file s to nny and all rwrsons who rc•q1w st them ·would 
serion sly interfe re wilh the efficient operation of the 
l<'BI and with the rirop cr di sclwrge of its important 
bw c11forcement r espon s ibilities , since it wonld open 
the door to nnwnrnrnt.ed invasions of privacy ancl 
otliC'l' pos::;ilJle abnses by perso11 s seeki11 g informntion 
from st1ch file s. It eo11ld Jcri cl, for example, to ex
posmc•t of c011i'id c1di nl informants ; the di sclosure out 
of e011text of the nmncs of innocent parties, snch ns 
wib1 esscs ; tl1 c di ·closnre of the n ames of suspected 
person s on whom crirni11al justice action is not yet 
compldc(; p ossil.ilc bln rkmail; and in general clo ir
rqrnrnli](' clnmrig t'. Acq uiescence to the Plnintiff 's 
r eqnest in i11 s bnt lit ig ation ,vonlc1 create a highly 
dangerous prcccdcllt iJJ thi s regard.'' [JA-51] 
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There is no doubting the fad that this recital catalogs 
an impressive list of horrors. It is clear, however, tlrnt 
in adclii.ion to being meretriciou s, these assertions con
stitute argument am1 opinion aml could not properly sup
port a motion for summa ry judgment, and therefore sl.10uld 
not have been consic1ernd by the court. 

In fact, tlwre was no part of the '\Villiams affidavit which 
would be admissible in evidence or could properly be 
considered on a motion for summary judgment and there
fore the affidavit should ha.ve been stricken by the court. 
Because the court made no fincfo1g of facts or conclu
sions of law, and because the conrt failed to exclude 
this affidavit from the record, t.he possibility that tLis 
affidavit helped dctermi11e the motion for summary judg
ment cannot be discounted. 

II. IN GRANTING SUMMARY JUDGMENT, TRIAL COURT COM
MITTED ERROR DY A.PPL YING LEGAL CONCEPTS WHICH 
ARr: NOT PROPER OR GERMANE UNDER THE PROVISIONS 
OF THE FREEDOM OF INFORMATION 1-\.CT. 

A. Under the Freedom of Information Act, Complainant Does 
Not Have To Esl:ablish a Need To Know or a Direct. Intei·
esi in the Records Sought. 

Prior to the cnactm~d of t]y, Freedom of Infoi·mation 
Act, the availability of agency records was governed by 
Section 3 of the Adminis trative I:>roceclnre Act. Subsec
tion (c ) of that Act reacl: 

"(c) Public reco rds.-Save as otherwi se required by 
statute, nrniters of official record shall in accordance 
wit.h published rnk be rnmlu aYni lablc to p e rsons prop
erly nncl directly co ncerm•cl excep t i nformatiol1 held 
confidential for good cn use fonn<l. '' 

'T'he availability of Records nncler the current Act is gov-
erned by 5 U.S.C. § 552 (a) (3), which s tates: 

1 
' ••• every agenc.y shnll npon rcqncst for icl entifiablc 

records ma<le ill accordm1ce wi th pnbli::,hecl rules ... 
mnke s uch recorcl s promptly availnble to auv pe·rson." 
(emphasis added). 

-~~"-::"~ r • ~. ,. 
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vVhen S. llGO, the bill which became the Freedom of In
formation Act, was reported to the Senate, the Chairman 
of the subcommittee on the J udiciary, Senator Edward 
V. Long, submitted a report on the bill. In that report, 
Senator Long sta ted that lhe existing statute had "serious 
deficiencies. '' One of these serious defici encies related to 
the provisions of the above quoted section 3 (c) of the Ad
ministrative Proce<lnre Act: 

"As to pnblic r eco rds generally, subsection (c ) , r e
quires th eir avnilahility 'to persoJJ s properly and di
r ectly concerned except info rma i ion held confidential 
for good cause fonnd.' 'J'his is n c1oub1e-harrellcc11oop
ho1e because no t 0111y js there the vagne phrase 'for 
good cause found,' th ere is nlso a fnrflrnr excuse for 
withholding if persons nre no t 'properl y and directly 
concerned. ' " [S. Rep. No. 813, 89th Cong., 1st Sess., 
p.5 (1965)] 

The Senate Report makes it quite clear that th e Senate 
took a di smal view of the existing law: 

"It is the conclusion of the committee that the present 
section 3 of the Administrative Procedure Act is of 
little or no vnlne to the public in gaining access to 
records of the Fcdernl Government. Indeed, it has 
Jud precisely the opposite effcd: i t i8 cited fas 
statutory anthorit.y for the withholcfo1 g of virtually 
any piece of info rm ation th at an offi cial or an agency 
docs not wish to di sclose." [S. H.ep. No. 813, 89th 
Cong., 1st Sess., p. 5 (1965)] 

11forc speci:ficnlly, the Se1rn te Heport asserted that: 

'' S. 1160 wonld emphasize that section 3 of the Ad
ministrativ e Procednrc Art is not a withli olc1ing statute 
but a di sclosure statute by the following major 
changes: 

-* * * 
(2) H eliminates the test of who shall have the ri ght 

to c1iffer cnl information. For the great majority of 
differen t record s, the public ns a whole ha s a right to 
kn ow ·wha t its Gove rnment is cloing. '' [S. Hep. No. 
813, 89tl1 Cong., 1st Sess., p. 5 (1965 )] 

,.r ,--~~~~ . ':~rar .. -.,-,,_:\ .. ,7',- •, 
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The Congressman who floor-managed the Freedom of In
formation Act in the Honse was Rcipresenintive J\Ioss, a 
long-time champion of the legislation and Chairman of the 
Foreign ancl Government Information SulJcornmittee of the 
Committee on Government Oper,1Lions, which handled the 
legislation. 

Addressing the Hou se after he had moved that S. 1160 
be passed, Chairman J\Ioss reiterated the conclusion of the 
Se1iate Report. Noting that S. llGO wonld make three 
major cJurnges. in th e existing law, J\Ioss stated: 

"First. 'J1hc bill wonlcl eliminate t}rn 'properly and 
directl v con cenwcl' tes t of who shall have access to 
public 'rccon1s, s!nti11g font Uw great majority of rec
ords shall be available to 'm1y person.' '' ( Cong. Rec., 
J nu e 20, 1966 p. 13007). 

Thus, the Congressio1rnl intent in employing the phrase 
'to any person' is clear; it reflected a deep-seated con
gressional dissatisfaction with a specific provision in the 
existing· Jaw. 

Unfortunately, neither the express language of the Act 
on this point nor its l0gislative hi story have been given 
chie reganl fJy some courts. ln t.he inst.ant. case, the hen ring 
transcript reflects that the jndg·e thonght it relevant to 
inquire: "For what pmpose does your client seek this in
formation ?" [JA-59] 

Under the law which the jnclge wns obligated to apply to 
the motion for snmnrnry ;judgment before hin1i Uiis inquiry 
was both irrclr.vant nnd improper. As the trial jndgo 
issued 110 conclusions of hrw, it is impossible for appellant 
to ]mow to what extent this improper rnqrnry influenced 
his cl eci::;ion to dismi ss th e complaint. 
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B. Unsubstantiated Claim Tha! A±torney General Had Deter
mined It Is Not in ihe National Inierest To Divulge Spec
irographic Analysas Pre:c;ented Courl Vvith an Erroneous 
ConsJ:ruclion of the Freedom of Information Act. 

On oral arg ument following P lain tif-f 's presentation, 
counsel for ili e Gove rnment rose to make the following 
statement: 

"Primar ily, however, we must recog11ize tha t the ex
empti ons wl1ich arc conta ined in thi~ Act ar e in part 
di scretionary cxcrnp timis in that the adminis trative 
party rnny make a dcterrn inn.tion not whether the 
i11 fo nua tion should not be released because of na
tion al security, but. I believe t he P r esident's comments 
say mtLi onal interest ns well. I n this in stance the 
Attormy General of the Uni ted States has determined 
that it is not in the 1rnt.i0Dal in ter es t to divulge th ese 
spectrogr11phic mmlyses." [JA-G.O] 

Gove rnment Co'unsel failed to produce· any a ffidavit or 
statement to substantiate his claim that th e Atto rney Gen .. 
eral had determined tha t the r elease of such scientific 
studies would be against the national interest, nor did he 
explain how r evelation of such informa tion could be detri~ 
mental to the best interes ts of the country. 

Ha.cl the Government coun sel produced an affidavit to 
snbstm1Lia.tc hi s statemen t, i t would Lave been irrelevant in 
any case. Prior to the ena.cbncnt of the Freedom of In
forma tion Act, " national inter est " might have been synony
mous with " publi c inter est" and thus susceptible to being 
nsecl as a pretext for the snp1Jl'cssi.on of th ese spectro
grnpl1\o1\ minly~es. Ifowr.ver, i.be text of the Freedom of I n
fornrn lion Act makes no mention of " national ill terest" or 
"1ia t ional sccnriLy" or even " pnbli c i11 tc rcst " in pl'Oviding 
that cer tain classes of materials be exemp t from di sclosure. 
rrlJC closest langunge to those expressions contained in the 

-;, · , -~~· .,..,, .r:"'·· .... ...,,.,.. . ""'· •-• -.. r ·~-- ~-
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Act is found i11 G U .S.C. § GG2( b) (1 ), ·wh ich provides an 
exemp tion for matters that arc: 

"specifically rc•q11i recl by Execntive Or<ler to be kept 
secret in tlw interest. of national defen se or for eign 
policy.'' 

'rlie clctermi1rntion nttrilndL·cl to the .Attorney General by 
Government counsel is onlr snicl to have referred to "na
tional intere st," which cerL1i1ily docs not ])]'ing it wi thin 
the ambit of the spcci li c nncl more narrow exceptions laid 
clown in (b ) (1 ) . 

The legislative hi story rnnkcs it very clear ·what Con
gress intended to <l o hy chm1g ing the wording in the old 
law. 'fhe Sennfo Repo rt carefull y describes the scope of 
the "national defen se or forei gn polic:/ exemption: 

"Exemption No. 1 is for matters specifically r equired 
by E xecntiYe Orcler to he\ kept sec r et frt the interest 
of national defense or foreign policy. 'l1lic change of 
standard from 'in th o publie interest' is nm.do boLh to 
delimit more nmTowl~r the exemption m1cl to give it a 
mor0 precise dci ini( ion. 'l1he phrnse 'p11blic interest' 
in secti on 3 ( n) of tho Adrnini strn ti ve P rocedure Act 
has been subject to confJiding interpreLnti.ons, often 
colored by p ersonnl TJr ejm1ices and prcc1ilcctions. H 
admits of 11 0 clear dcli11 entions, and it bas served in 
many ca sl)S to c1 cfra t thr: very p111 ·pose for whieh it 
was i11( cnc1 cc1- tlrn publie>s ri ght to know the opcra
ti011 s of its Govcmmc111. Rat-her than protectin g tho 
public's in ter cst > it h ns cau se cl wid esprcncl public dis
sat i sfadi on aml eonfusio11. Retention of such an ex
ception in section 3(n ) is, therefore> i11 co11sis te11t with 
the gener al obj cei i·,'o of enabling the public to r eadily 
gn i11 access to the inforrnniion 11 ecessa ry to deal effec
i iwly and upon nn equn l foo1 ing with Federal 
Agencies . " CS. Re p. No. 813, 89 th Cong., 1st Scss ., p. 
8 ( 19G5 )] 

It should be pointed ont here, tha t in addition to being 
narrowly drawn> the exccptio11s for mdimrnl defense or 
foreign policy a r c, by the express ,vording of this very 
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subsection, capable of being invoked only by Exe cu ti ve 
Order. Exemption (l) cannot be imrokecl at the discre
tion of the A! Larney General, or any other Cabinet Offic<:'r, 
nor on the say-so of his deputy. 

Again , as the court issued no find ill gs of fact or con
clusions of law, i t is impossible to lmow to what extent he 
was influenced in his decision to grant s ummary judgment 
by thi s irrclevan.t 8tatement that the Attorney General 
had decided to withhold the spectrograpl1ic analyses, "at 
his discretion,'' as a matter of'' national interest.'' 

III. THE DISTRICT COURT ERRED IN DISMISSING THE COM
PLAINT ON THE GROUNDS THAT THE MATERIAL SOUGHT 
HEREIN WAS EXEMPT FROM DISCLOSURE UNDER 5 U.S.C. 
§ 552 (b ){7). 

In th e proceeding belo,v, the Government moved to dis
mi ss Plaintiff's action, or in the altern ative, for summ[try 
jndgm ent. On e of the two grounds claimed was that "the 
complaint and the exhibits attached thereto . .. demon
strn.tc ther e is no claim upon which relief can be granted 

" 
Rule 8 (a) of the Fodernl Rules of Civil Proeedure set s 

clow11 the r r.(] 11i rnn1P11h: which ft pleac.li:1g rn:1[: t cont.ab in 
order fo s tate a valid claim of relief: 

" (a) Claims [01' R el·ief. A pleading which set s forth 
a. claim for relief ... shall contain (1) a short aml plain 
sfotemcnt of the g rounds npon whi ch (he court's jnri·s
cli ct ion cl cpe11Cls ... , (2) a short and plain statement 
of (li e claim sl1owing that the pleader is entitled to 
rdi cf, mid (3) a. d rrn ancl for judgm ent for the r elief 
to whi ch he deems himself entitled." 

It. is r eadily apparent tli a t "'\Yeisberg's complain t fulfilled 
ench of t.li c tlirco prer equi sit es for n snffi cient clnirn lai d ont 
by Rule 8(n.) . Brcau::;e of this, and beca use R ule 12(b) (G) 
r c<l_nirccl the Government's motion to he ( rcatecl as a motion 
for summary jnclgmcnt, ..Ap1Jellant proceeds directly now 
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to a discussion of tho grounds for granfo1g summ:uy 
judgment. 

'J'he crucial issue presented by tlic Govrrnment 's nr ot ion 
for Summary .Juc1gmc11t is whether, a s a matter of law, 
the spectrographic analyses sou ght by ·w eisbcrg are part of 
an n.gency file whi ch rcceivus protection under 5 U.S.C. 
§ 552(b) (7). rrlrnt section establish es an exemp tion from 
disclosure for mailers that are: 

"(7) investi ga tory file s cornpiled for law enforcement 
11nrposes except to the c•x tcnt available by law to a 
party other Oum an agency.'' 

.Appellant coniew1s tha.t there arc several suhstantial 
rea sons ·why tlli s provi sion do cs not (!Xempt from disclosure 
the materials songlit in thi s case. 'Ebcse reasons arn dis
cussed in ihe secti011s wbieh follow. 

A. The Recm·ds Sough± Were Not Compiled for Law 
Enforcement Purposes. 

On oral argument, the Government took the position that 
there could be a law enforcement purpose even though therc 
was no statutory law granting Uie agency jurisdiction : 

"Plaintiff's nrgurnent .ther efo re goes to two points . 
'J1be fir s t of ,\'l1i ch is that s iii cc there is 110 sbtutory 
Jaw on assrrnsinaling preside1 its 11othing that the FBI 
did snbseqnent to th e nssnssirn .. tion could he for a lnw 
cnforccm011t purpose. I tl1ink that J·he fallacy of the 
arg ument is iii the statem ent of the arg nment, thnt 
there mns L ho some law cnforccnw11f· pnrposc lo be 
served by the l•'BI innslign tin g a colcl-bloodrd murckr 
of an American Presided.'' 

""\Ve know J10\1T that. t11 cre is n stntnto ry bw, but docs 
that m cnn ba sicnlly a s w11 ns bwyers nm1 crs lmi<l thnt 
beca use there wn s;1 't nny sta1nto.ry expli cntioll of the 
crime, i.hnt tl1 crc wn sn 't nny law, nninral or ]rnmm1, 
1.o our bnsie, society thnt wa sn 'L v iolated befo re. S o, I 
say tlie fallacy of ihe arg ument is in ihi s sl.atemcni." 
[JA-GO] 
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GovcrnmcJ1t C'ounscl necll no t have labored so witb tlJCse 
abstractions. ·when th e President was assassi11~1ted a crime 
was committed; bnt it was committed in T1exas and the 
State of Texas had jnrisdici.ion over the crime. No agency 
of th e Fcdernl Government, J1or the ,Varren Commission, 
did ha.ve jurisdidion over the criminal act, as Defendant 
admitted was the case in 1963. 

As to tlJC concepts of "natural and lrnnum law," tbe 
actual leg islative history of exemption (b) (7) indicntcs 
that its sweop is somewhat less ecumenical than govern
ment counsel would have us believe. The note on.exemption 
(7) which is contained in the Honse Report explains: 

"'l1hi s cxcrnptio11 covers investigato ry file s related to 
enforcement of all kinds of laws, labor and ·securities 
laws as well as criminal laws." [H.B. No. 1497, 89th 
Congress, 2nd Session, p. 11 ( 1966)] 

The language nsed in the legislative history indicates 
that the files contemplated were those compiled in con
jnnclion with the enforcc111,ent of specific laws. 'rherc is 
not the sli gMcsl. sugges tion that Congress intended that 
the concept be extended to include the enforcement of any
thing so indctcrrni11ate as "natural or lnmrnn lm,'." Nor 
docs tlw lcgislnt.ive lus tory even indicate Congressional 
intent to incll1(1c certain less abstract, more specific sys
tems of lnw within the compass of protected law enforce
ment files; for example, the lcgisla tive note refers to 
secnritics laws hnt says 11otl1i11g whatsoever about canon 
law. Co11gress seems to JJavc framed the provisions of the 
Freedom of I11formation Act 11pon the supposition that 
the lam;llits brouglit mider it wonld be argued in American 
conrts, not in the Pope's chambers. 

There arc, in addition, s trong reasons for adhering to 
the express wording 11 scc1 in I.b e House Report Note on 
Ex.crnptio11 (7). As thi s court noted in A1ncr-ican Mail 
Line, Lid. v. Gulic:k,,4-11 F''.2d G9G .. (C.A.D.C., 1969): 

I( • ' l0U i.J.'> .(A.tr i> L- 3 f !- . 
. . . the kgi slntive lmdo ry belum1 [the Freedom of 

Inform a tio11 1\ ct] reveals that t lie premier purpose of 
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the Act was Lo elucidate the availability of Government. 
records to t he Am eri can citize n. In additioll, Cong ress 
·sought to elimin~1te much of the vag ueness of the old 
law . . . " ( 411 F.2c1 696, aJ 699) 

Government's pos it.ion tlrnt there need only be a viola
tion of "natural or humnn law" in order to fulfill the re
quirement. that there be n, law enforcement. pnrpose would 
restore to the law governing nccess to Government records 
''much of the vag uenes~; of the old law.'' Indeed, if Gov
ernment's criteria were r ead i11to the Act as the standard, 
it. would te11d to ocelucle rnther than "elucidate" the avail
ability of Government records. Such a " standard" would 
enable governmental agencies to claim the investig!l,ti.ve 
file exemption for virtually all documents in their posses
sion. 'l'hi s would be at least. a pal'lial r eversion to the 
status quo ante wllC're, as the Senate Report saicl: 

"Under the present section 3, nny Governme11t: official 
can nncl er colo r of law wi 111hold nlmost. anything from 
any citizen uncler the vague s tandarcls~or, more pre
cisely, lack of s brndan1s-in section 3. It would re~ 
quire almos t no effort , for any official to think up a 
r eason why n piece of i.nformnt.ion should 1Je withheld 
(1) because it. wa s in the 'public interest.,' or (2) 'for 
good cause found,' or (3) font ibe 1wrson making the 
rcqnest ·wa s not ' prop(~ rly and directly' concerned.'' 
[S .R Hep. N'o . 813, 89th Co11g ., 1st Sess., p. G (196G)] 

Finally, such a standard is too abs tract. to gnide a judge 
and the en suing confos io11 would tend to make access to 
public records au 1mcertain quest s nbj ect to the whim and 
caprice of individual bnrcaucrnts and judges. 

Appellant urges that "law enforcement." r equires a la,v
statn1-ory or common, not " limnnu" or "natural " or 
''canon'' law; therefore, the spectrog raphi.c nn:.lyscs sought 
in 1-his cn ~e were not nrnde for "law enforcemel!t purposes " 
and nre 11ot exempt 1111dcr exempt.ion (7). 

1$- • ••t•,•;~"J?f=?~ .. - ....... ~r·, .. ,,,,..,,':;" -9i\'~-.. ,~T,0"'7," ~ .-r .. l"'....___.,..,,J' L ... "'7'T"'......-•Oc.,. 'C-, . .,.... ;._r: 
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B. Assuming, Arguen do, Tha:t Spcc:trographic Analyses Were 
Par:t of an Invesiiga±ive Fihi Compiled for Law Enforce
m ent Purpose;;, They Have Now Los:t Tha t Status Because 
There Is No Prospect of Enfor cement Proceedings in Which 
They Could Be Used. 

In its Mernonrnclnm of Points and Authorities in support 
of its J\ I otion for Snmmary Judgment, the Government 
cited the investigntory files exempt ion and then explained: 

"'L'he thrust of il1e exemption is to protect from dis
closmc all fil es which the governmci1t compiles in the 
conrse of law enforcement. investigations which may 
or may 11ot lea cl to formal proceeclings.)) (Emphasis 
ac1c1ed) [JA-46 ] 

This, however, is not true; at least the case law has not 
con strnecl the investigatory files exemption in that li ght. 
'rhe general propo sition was faced by this conrt in Bristol 
Jl!yC?"s Company v. F.T.C., 424 JJ'.2d 935 (C.A.D.C., 1970). 
In iliat. case the JJ' .'1'. C. had originally i11icnclcd to proceed 
agair1 st Bristol J\f yers for misleading advertising practices 
but later withdrew Uic complaint. ]\[ore tha n two years 
after the complaint hacl been c1 rapped, a Notice of Rule
mHking rlrcc;pitat~d a r ~cp.,cs t ]Jy Bri s tol ]Hyers for ::.·cc 
orcls which the F.'l'.C. lnbelcd i.nvesti.gatory iiles under 
exemption (7). 'rhe conrt conceded t.ha t "i.f further acljudi
ca tory proeeccli11gs arc imminent; then the Company's re
ques t may fall ·within the category the exemption was de
signed to control.'' 

Hmvever, the court went on to say : 

''But tl1 e agency cannot con sistent with the broad. clis
closnrc nrnnclate of the 1'.r.t, prot:cct nll its files with 
the lal)('l 'in\'eshgatory' nncl a suggestion that enforce
ment proeecd i11 gs rnny l>c lnnnchNl at some m1specified 
futnre elate. 'I'lins, the Distr iet Cou rt· mn st determine 
,vh(•Ll1 cr Lli c prospect of enforc0m0nt proceed ings is 
concrdc enongh to bring into ope mt ion the exemption 
for im·cst.i gnlory file s, uncl if so wl1cthcr the particular 

t'"'f1t.,,.,,l.' . . 
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do cumen 1 s sought by the Con1p ,rny a r e ne\'ertli eless 
disco\'e rn l)l c." (Bristol Myers, supra, pp. 939-940). 

·wei sberg J1o tes not 01Jly tlrnt 1l1 e Gove rnment: did not 
claim th e re is an inm1i11 cnt pros pect of enforcement pro
ceedings, hut also 1h:1t l1ccanse ihe Govern ment has con
sistently rnaintai11ed Oint T1ee Harvey Oswald was the lone 
assassin of Presid ent K<·nnedy and li e is now dead, there 
never can be law enforcenw11t proceedings which could in
voke this exemption. 

C. Assu m ing, Arguendo, Th a t the Spectrographic Analy::;es Are 
Par1 of an Investigatory File for Law Euforcemen± Pur
poses, Such Analyses \Vould Have Been Available io Lee 
Harvey Oswald Had He Been Tried a nd Are Therefore 
Available l:o Plaintiff. 

J~xemption (7) provid es that imres tigaLory file s comviled 
for law enforcement pnrposes nre not subject to di sclosnre 
'' except to the extent ava il able by law to a party other than 
an agency." 

"'Neisberg contend s that had Oswald lived and been given 
a trial according to the 11 s nal s tandards of .American jus
tice, he would have had n legal right to the spectrog rnphic 
;:mnlyscs 11 0.re in qn ei-; (i01i. ""\Vciisher .'.?· b lrns t.hr. pm,itinn 1J1::l1: 
Oswald's right to the sp ccirogrnvhic mrnly scs could have 
been effected through any on e of severa l legal routes: t he 
right of di scover y i11 criminal cases ; tl1e rig ht of discovery 
in ciYil cases; uncler 1 he dne process clause of the U.S. Con
stitntion, and a s a r esult of the duty of tl1e prosecution and 
the investig n1ivc agen r-ics to mnke avail able to the defend
ant in a. criminal case any exculpato r y iufounation. 

A recent decision by this court coYcring two cn ses, U.S. 
Y. fl ,ryant, No. 2:3,937, a11d U.S . v. Turnc'I', No. 24,,105 
(C.A.n. o ., .fan. 29, 1971), clirccily addressed the nltimate 
issue in voh ·cc1 in di scovery: 

"'J.'.Jie r igl1t at :s take in 1he cases befo re us is defend
ant'::; discovery of cwiclcncc gathe red by the Govern-
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men t, cv iclcncc who se cli sclo~mc to defense co nusel 
woulcl m nke t l1 0 1 rial more a 'quest for truth' than a 
'sportii1g cvellt.' '' 

La.tor in it s opinion this court smnmarizcd the state of 
ihc law on di scovery when viewed in terms of dnc process: 

"ln the h•a cli11g Snpn~me Court clocis i011s conccrnillg 
tho clne process requirement of di sclos ure, th e content 
of tli c 1wn-cli sclo secl evidence has always been known. 
'rlw s1anclun1 of co11s t it11tioJ1 al coverage -thu s h as 
turned npou the ext.Lmt to which t.bc evidence is 'favor
able ' to 1 lie accused. Although the Suprenrn Conrt has 
not yet aUernptcd to define this siambrd with rireci
s i011, it is the Jaw in this circuit that the due process 
r eqnire111e11 t applies to all evid011ce which 'might h ave 
led tho jur.v to en lei·tain a rea : onable doubt about 
[dcfembnt's ] g uilt' ancl that this tex t is to be npplicd 
genoron sly io tlte accusec1 ·when there is ' snbstm1tial 
room for rlonbt' a s to ·what effect disclosure might 
have had.'' 

"\Vei sherg contends that the spectrographic analyses 
would hnve had to have b een cfo;closec1 iJ1 order for Oswald' s 
trial to lrnvc been more a '' quest for truth'' than a '' sport
in g event." 

·weislJ erg further contcrnl s that iirn spectrog rapliic anal
y ses would hnYe been avnihble t.o Oswald as exculpatory 
ev iclencc. 1 1i'i1ci s1Jerg here assorts that the existiJ1g ballis
tics aml Jlli ologrnphic evid ence RO strongly tencl s to excul
pate O:·wnld thut it is virtnally certai n that the s pectro
g ra.phic :rn alyscs ,rn nld h ave clone li kewi se. 'J1here can be 
Jlo qu eE-: lioll, therefore, bnt that the spectrographic :malyscs 
"might: li ave led the jury to entertain, n. rea sonable doubt" 
nbont O:-- \l':1hl 's having shot. the President. 

F'rom the hrn g nnge of exemption (7) it is c1pparcnt that if 
Os wnld hac1 n kgal ri gl1t to the specLrog raphic nnalys8s 
h ere in (J ll Cs ticrn, th r n P laintiff would also have an equal 
rigM to ilH'SC records. 

~ -.\ 
l \V cisb<'rg reli cs he re on Brady v . .l£a r11 la11 <i, 87:~ U.S."'(1Du3) aml the 10 11 g 

lin o of r ecen t. ca sps fo ll0\1"in g lhat dccii, ion on \ho duty of llinil gi ng cxcu lp:1 \ory 
iufomrn\ iou. 
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Attempts hy dcfcn ~e co1111 sel to claim that n. party who 
is 1101. in privity with a litigant wo11ld not l,ave a right 
under tJ1i s provi sion lo records claimed as a ma tter of la-w 
by a li~.igant only rev0Hls nn unfamiliarity with the legisla
tive h is tory of exemption (7). That lli s tory 1s quite explicit 
on this poi11t: 

"S. llGO is not int cnc1 ccl to g ive a private party indi
rectly :my ea rli er or g reater access to i11YcsLigatory 
files tlulll he wo11l cl have) hncl dil'cctly in such liti gation 
or procccdi11gs." [H.R. ?\ o. 1497, 89th Cong., 2d Sess., 
11 (196G) J 

'rhe Gove,·mnent's contention that" ... even Ur. Oswald 
would 1JOt have berm cnfitlccl to [the sp ectrogrnphic anal
yses] lind th ey not !Jc.,en i11t.rod11cecl in evidence against 
him misses the point. The primary r eason for withholding 
witness and other evidence from th e cl cfcndnnt in a crim
inal case is to maintain Rn element of surp r ise so that 
clefcncla11t wm be less tempted to commit perjnry, less in
clined to fabricate n. story consistent ·with the known facts . 
Obviously, this con sideration does not apply to the cnse 
·where a putative defend ant was g nnn cd down prior to h is 
trial, if indeed it ever applies to the kind of scientifi c tests 
performed here. 

'l'he Freedom of Jnform a.tion Act requires the agency 
clairniDg an exemption to jus ti fy its suppre::;sion of re
quested r ecords. 'rhe opinion of the court in the recent 
case of W ellford v. lia rcli.n, 31 5 F .S upp. 175 (D.C., Md., 
1970) strongly i11dicn Le::; that Lh e coHsidera Lions behind 
exemption (7) clo not apply in the ins tant cn se : 

"In Bristol Myers v. F .'l'.C., suprn, the im,csf-igatory 
file s exception wns cha ract:eriX·2d ns 'intc1tclccl to limit 
person s clrnrgl'd wi th v iolnt i~ of t-l1c fc clcral reg ula 
tory s tntntc ::; to t.J, c di scovery nvnilnbl() lo person s 
charged will1 viobtio11 ::; of frtl ernl criminal lnw . .. w-i!h 
this policy in miml, it is elem· ilrnt tl,e i,:; p ccifi c material 
sought in thi s action is 11ot witl1i11 the cxccp!-ion for 
investigato r y fil rs compiled for law-enforcement pur-
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poses. Disclo s ure of materia l already in the ha J1ds of 
po!cntia l partic's to law C' nforcement 1)J'occccl ings can 
in no way be snicl to interfere wi th the agency's legiti
mate Lrw c11forcc 111 C' n t fnll ct.ion s. rl'h is conclu sion is 
ba sed on t l1i s co urt 's r eading of tl1e legisla tive l1is tory 
sunouncl i11 g thi s cxccpt io11 which reveals that its pur
pose wn s to p r 0.vent pl'emature fli scovcry by a defend
ant in a n ci1Corc:emcnt pl'oceccling . "\Vlrntcver valicl 
poli cy r ensoll s !11erc may be for extendin g th is cxcep
tio11 to oth cl' s iLua lion s caHnot serve to alter this court's 
result. Sncl1 a ;judg ment must be made by Congress." 
(315 F. Supp., at 178). 

"\\T eisbcrg c011tcllCls, ther efore, that the d ea th of Oswald 
negated any plan sihl c jus tification for withholding s uch 
record s, m1Cl we no te once again that th e Freedom of I11-
formntio11 Act puts the burden of jus tifying the withhold
ing of records upon the agency clairni1Jg an exemption. De
fendant has not met tlw t burden. 

Finally, ,\Teisberg riotcs that although Oswald did not live 
to r eceive a trial in an American court, li e wa s, in effect, 
tri ed nllcl ])l'Onounccd g nilty by a special t ribmrnl, the Prcsi
dent 's Commission on the A ssnssim1 t i.on of Presid ent ]{en
n edy. '\Yci::.:bcrb con!c1v:1~ 1-hnt. in n r, iv il action again st the 
Commiss ion, Os,vakl would have had a right of civil dis
covery of the .· p ectrographi c analy ses. More importantly, 
Appcll:rnL contends that r eference s to the spcctrog raphic 
analyses made by two F'BI ngcnts who testifi ed in r egard 
to them before th e "\\Tarrcu Commi ssion requires disclosures 
of the sp cc.Lrog rnp!tic analyses themselves. 'i\7 ci sbcrg r elics 
h ere upon I he case of American, Mail Line, Ltcl. v. Gut,iclc, 
411 F .2cl GDG (C.A.D.C., 19G9 ), where the court held that 
an agency which hnc.1 pnblicly disclosed part of a momo
nrndum would be r equired, m1dcr th e Freedom of Iuforma
tion AcL, to cli sclosc 1lie whole memorm1dnm and the claimed 
intra--agcncy rncmonmc.la exception wns not valid. ,V eis
bcrg urges that in 1h is reg ard , th e claim ed investi g ntory file 
exemption in thi s ca ·e is equally in valid, aud for the same 
r easons. 

.. ., .t·,· •-... 
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CONCLUSION 

\\Th erefo r e, Appellant rcq ueds Uiat the order of tlte Dis
trict Ccmrt be vncntcd allC1 t l.Jat tl1 c eourt order that smn
mary judg ment be g rm1LcL1 Plaintiff. 
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