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May 31, 1977 

Robert N.· Ford, Esquire 
Chief, Civil Division 
Office of the Unitccl States Attorney 
United States Courthouse 
Washington, . D. C. 20001 

Re: Attorneys' fee award in Aviation Co!lsumer 
Action Pro ·jcct v. C/\U, Civ. No. 73-413 (IJ.D.C.) 

Dear Mr. For~: 

This letter i.s to request that tl1e Go,:e?:nmcnt stipulate 
to an award of rensonablc attorneys' fees t6 plaintiff pursuant 
to 5 U.S .C . . r. 552 (;:i) (4) (E) in the above entitled Freed·om of 
Information /\ct (f'Oli\) cc1se. \·ie are writjng to you as Chief 

. of the Civ.i l. Divis .ion hcc,rnse 1-lr . Gcorc;c l'.. St'.Jhncr , •.,1h o pre­
viously handled the case for your office, has left your employ·. 

Pl.ainl:i ff substantially prevailed bol:h c:, his original 
complaint ('112 F. Supp • .l.029) and in subsequent proceedings 
initiated !Jy defendant (418 F'. Supp. G34). The required dis­
closures of C/\n .internat.i.·onal rOLrte decisions at a time prior 
to Presidential action, so tltat tltr? public still has the oppor-· 
tunity to mukc its views kno•,m, has signj ficant public benefits, 
and is a. r.csu lt which the American nar ,,ssociation has lonr; .· ,co.• 

sought . . ~££, £~~~· An/\ Report With Legislative Recommendation ~ 

(Pl. Exh. C-1); /\fl/\ lte solut.ion, adopted 1974 (Pl. r.:-:h. E-2) . 
. Jlowevcr, a portion of the fees .in this case prcdatecl the effec­

tive elate of the· · amenclment to the FOIi\ allowing awarcls of 
attorneys fees, ancl since the parties clisno L·0;cd as to the retro-. 
active effect of that fee provision, the parti£s stipulated on 
December ·n. 197G, to a continuance of the costs and fees issue 
pending the ou tco;11e j n the Court of T,p[)ca J.s · for the District 
of Colu1111Jin Circuit of ~L'..!.!..00 v...:......B_111ns[elt1, No. 75-2219, which 
concerned thnt issue. On Mnrr.h 2,1, J.')77, Lile Court of ,,ppeals 
held that the attorneys' fee provision is retroactive, and 
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this month the Govern ment's petition for rehe;:iring w;is denied , 
We thus urge you to agree to pay plaintiff's reasonable attor...: 
neys' fees and other costs as outlined belo~. 

This litigation began over [our year.s a90, and has three 
times b'c!en ;:ippe;,lecl to the Cour.t of Appeul.s, although the Goven1-
ment dismissed ))0th o r the latter two appeuls . Mr. Ronald Plcsser 
originally hacl princ.i.pul. responsibility for the cuse ;ind Mr. l\lun 
Morrison hus continuously huci supervisory responsibility. I took 
over principal respon:,.i.liility for the cnse ut .. the time of the 
first uppeal in the fall of 1973 which resulted in a reversal of 
the dismissal or this action uncl a remand for further proceedings 
on the merits. 'fo the best of my knowledge, the three of us, 
:i.ndiviclually ;ind ;is a (Jroup, have more FOIi\ lit:i.gat:i.on experience 
than any other three attorneys in private practice in the countr~. 

l·lr. !'lesser, who :i.s presently the General Counsel of the 
Fecleral rr.i.vucy Pi:otection Study Commission, was the first pri­
vute attorney in the country to work. ful . l time ~n i"ree:lorn of Infor­
mation /\ct mutters. lie joined the Freedom of Information Cle.,r­
in<Jhousc in 1\pril 1972 ancl left in Octol1er 197,l. Ile has in the 
past l;0en active .in t l1e u ct ivit.i.c•s of the District of Colun,bia 
IJ;:ir (Unified), ;incl .i.s .1 pust member of the Steering Committee for 
Division I (/\dministrative Law). 

Mr. Morrison is and h;:is been . for the past five years · the 
Di rector of the Pub 1 ic ,:::i tizen Litigation Group, uml he has wide 
cxper ience in FOIi\ matters. lie w;:is formerly tl10 Assistant Chief 
of the Civil Division of the United States Attorney's Office for 
the Southern District of New York, aid prior to that he was asso­
ciated wil11 the law firm o[ Cleary, Gottlieb, Steen and llamilt:on 
in New York Cit}'· lie is presently a · ~1e~1her of the 13oard of 
Governors of the District of Col.umh.ia Our. Similarly, I am pre­
sently the Ch<iirperson of the l\dministrutive Luw Division of 
the D·istri.ct of Col.umbi11 Bar, and I h;ive previously served as 
Chairpcz:son aml V.ice-Cllilirperson o[ the D.i vis.ion's Committee 
on Access to Goverrnnent Information. I hc1vc p·erso~;:illy \•/Orked 
011 o•,er 30 f'Oli\ cases, und I ha ve l ect ured a ·11 across the 
country on freedom of information matters. 

Mr. Morrison's present hourly rate for cases is $90, Mr . 
Ellsworth's is $65, «nct Mr. Ples sez:'s woulcl be a comp«rabl.e 
figure if he \•Jere presently in privute pr;:ict.i.ce. These rotes 

.are in line with those ch11rgecl by other a ttorneys of similar 
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experience .in l~oshington law firms hc1 •1ing pr-i:n<1rily a Federc1l 
prc1ctice. llowever::, we recognize tliut the ri1.tes have increased 
siqni[.icuntly over the period of this actio1?, both because of 
a general .increase in rates and, more importantly, becuuse of 
the increus.i.ng experience und expertise •..:hich we h2.ve gained 
in the ilre,:i. Therefore, for all but the most recent actions, 
the proposed hourly rates, s~t forth belo~, are charged at 
much lower levels. 

Since Fcbruni:y, 1975 when the· FOii\ attarneys' fee provision 
took effect, I have kept daily records of the time I hove expended 
on this cnse. In uddition, I hove reconstituted tir:ie records f.or 
the time ·expended prioi: to the effective cbte, and the other attor­
neys hove rcconstitutecl the records of their • .. ;ork. My reconsti­
tuted records show, for c:<i1mpl.e, that I expc:1ded 232.-1/2 hours 
on this case prior to Febn1ury, 1975, ;:incl 101-1/4 hcurs after 
thc1t dote. !J'hcsc figures do not include time expended on this 
fee application. My contemporaneous time records show that I 
actually spent 1r,3 hours 011 th e cilse during t:1e latter time period, 
indici1ting th;:it my reconstituted records are ~cry ccnservutive. 
Noiletheless; for purposes of settlement, we htlve adopted this 
very conservc1tive methocl for figuring cur time on the case when­
ever we tlo not hilvc contemporaneous time sheets. 

There have been scvernl distinct st119es of this-litiga­
tion, and for convenience we have broken the work down into them: · 

Oistcict Court I: 
(March-Ju ly, 1973) 

Court of i\ppcals I: 
(i\u9u st , 1973 -
September, 1974) 

District Cou1.:_~_!1.: 
(N ovember , 1974-

Mny, 1976) 

_£q_~~o[ i\p1)_ei1ls · J_J:.: 
(July-November, 1976) 

l\ttor!:!.£Y 

Rona lcl Plesser 
Alan Morrison 

Larry Ellsworth 
Ronald Plesser 
Alan 1-lorrison . 

Lurry Ellsworth 
Alan Morrison 

Larry Ellsworth 

!lours 

4i.l-l/4 
6-1/2 

171-1/2 
lG-1/2 
Jl 

lJfl 
16-1/4 

2 

Disti:ict Court III: Lilri:y Ellsworth 23 
(J une-December , 197G) Alan Morrison 3 
Taxable Costs (Filing and Marshall's Fees) 

Total 

_Rate 

$50 
$75 

$40 
$50 

.$75 

$60 
$85 

$65 

$GS 
$90 

Tot<!_l 

$2,412.50 
$ 487.50 

$6,860.00 
S 825.00 
$2;325.00 . 

$8,280.00 
$1,381.25 

$ 130.00 

$1,495.00 
$ 270.00 

13.00 

$24,479.25 
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These f.i.qures do not incl.u de the time which we hc1ve 
cl lrec1cly cxpencle<..l on the at to i neys' fee issue, including this 
letter, and the time spent assisting counsel in Cuneo v. 
Ru1psf e ld in t h1;ir appeal on the retroactivity i.ssue. Nor 
docs it include the time expended by a law student on one 
aspect of this litigation; nor that of Reuben D. Robertson III 
of this office 1vho has acted in an a<..lvisory capacity through ­
out the litigation. Of course, if it becomes necessary to 
seek an award from the court , 1ve will pro bably seek payment 
for these items, as well as the additional time we will e x pend 
on such an application. 

The uward we seek $24 ,479 .25 · is fair c1nd re<1son-
<1ble for this c<1sc. Tilus, we h ope that yo u will prompt_ly 
agr e e to bring this l.i.tiqc1tion to <1n end by stipu l. ;:iting to 
pay such an award. If you llil ve any questions, _please call me. 

. . ,.. 

Yours truly, 
( 

. •/ ,. ' l f , • ,. • , /. 
. -·'-, · • I/ / • • •-- -•,J . I:#:, '//' ,' . 1. : _, . . ,. 

_, Larr:y'P. Ellsworth 
(_/ 
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